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No.  I.— Vol.  1.  p.  48. 
JVominatioti  of  2)e    Witt  Ciinton  for  Governor. 


Resolutions  Adojjted  by  the  RepuUican  Convention  held  at 
Johnstoimi  on  the  5th  of  Fehruary,  1817. 

Resolved,  That  it  is  the  clear  and  decided  opinion  of  the 
electors  of  the  Eastern  District,  that  by  the  constitution  of  this 
state,  the  freeholders  thereof,  duly  qualified,  are  entitled  to  elect 
a  Governor  at  the  ensuing  election,  if  the  seat  of  government 
becomes  vacant  by  the  resignation  of  his  Excellency  Daniel  D. 
Tompkins,  in  consequence  of  his  election  as  Vice-President;  and 
that  we  consider  such  vacancy  inevitable. 

Resolved,  As  the  sense  of  this  meeting,  that  his  Excellency 
the  Governor,  by  a  faithful  adherence  to  his  duty,  and  by  his 
patriotic  devotion  to  the  interests  of  his  country,  has  justly  ac- 
quired the  esteem  and  confidence  of  his  fellow-citizens. 

Resolved,  That  in  electing  a  successor  to  his  Excellency,  we 
are  called  upon,  by  every  consideration  which  can  actuate  the 
bosoms  of  patriots,  to  fix  on  an  individual  pre-eminent  for  his 
political  experience,  for  abilities,  for  integrity  of  private  char- 
acter, and  all  those  endowments  necessary  to  the  ruler  of  a  great 
community;  and  that  in  the  opinion  of  this  convention  the  Hon. 
De  Witt  Clinton  is  the  individual  who  most  eminently  unites  in 
himself  these  qualifications. 

Resolved,  That  coming  from  the  various  counties  of  this  ex- 
tensive district,  and  having  freely  conferred  together,  in  announc- 
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ing  to  our  fellow-citizens  De  Witt  Clinton  as  the  person  best 
fitted  to  fill  the  chair  of  state,  we  speak  almost  the  unanimous 
voice  of  our  constituents. 

Resolved,  That  it  be  earnestly  recommended  to  the  conven- 
tion of  the  several  counties  of  this  district,  to  resist  all  the  blan- 
dishments of  intrigue,  and  to  put  in  nomination  for  Governor  the 
Hon.  De  Witt  Clinton. 

Fesolved,  That  we  will  cordially  support  all  fair  nominations 
made  by  persons  duly  authorized  by  the  people,  and  in  which 
their  opinions  and  wishes  are  fairly  represented. 

Jicsolved,  That  the  Repubhcan  electors  in  the  several  coun- 
ties of  this  State,  not  represented  in  the  Legislature  by  Eepub- 
lican  representations,  have  an  inherent,  unquestionable  right  to 
a  voice  in  the  nomination  of  a  Chief  Magistrate,  and  to  send 
delegates,  equal  in  number  to  the  representatives  of  their  respec- 
tive counties,  to  a  convention  to  be  held  for  that  purpose. 

Resolved,  That  the  chairman  and  secretary  sign  these  resolu- 
tions, and  that  they  be  published  in  the  Republican  papers  of 
this  district,  and  in  the  Albany  Register  and  Argus. 

Joseph  D.  Seldejst,  Chairman. 

Abm.  IMoEEELL,  Secretary 


No.  II.— Vol.  1,  p.  52. 

JVominatlon  of  J'ai7tcs  A'ent,  Ambrose  Sj)enc€r,  StepJien  Van 
^ensselae?;  cotd  A.brafinin  Yan  Yechten,  as  2)etegatcs  to 
the  Cofistitutlonat  Conyentlon  in  /83/,  and  a  biogra- 
phical Sketcfi,  o/' each. 

After  the  resolutions  had  been  read,  Samuel  A.  Foot,  Esq., 
recommended  and  urged  the  adoption  of  them  in  an  energetic 
and  impressive  address  of  considerable  length.  He  fully  and 
heartily  concurred  in  the  spirit  Avhich  they  breathed,  and  in  the 
dignified  and  liberal  sentiments  which  they  expressed,  and  hoped 
they  would  be  unanimously  adopted.  Although  they  were  in 
themselves  so  explicit  and  satisfactory,  and  the  gentleman  who 
preceded  him  in  addressing  the  chair  had  so  eloquently  discussed 
the  subject  to  which  they  related  as  to  leave  him  little  to  add, 
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yet  his  mind  was  so  deeply  impressed  with  the  solemnity  of  the 
occasion  on  which  his  fellow-citizens  had  convened,  that  he  could 
not  forbear  to  make  a  few  remarks,  with  a  hope  that  an  inter- 
change of  ideas  might  be  beneficial.  It  was  now  forty-four  years 
since  the  constitution,  which  was  about  to  be  amended,  perhaps 
re-modelled,  was  established  by  the  fathers  of  the  state;  and 
during  that  period  it  had  undergone  but  one  or  two  slight  alter- 
ations. 

A  fabric  thus  venerable  in  age  was  endeared  to  us  by  a  thou- 
sand interesting  and  pleasing  associations.  Under  its  protection, 
and  with  the  smiles  of  Providence,  the  revolutionary  fathers  had 
achieved  our  independence  and  freedom ;  and  it  had  thus  far 
secured  the  rights  and  liberties  of  their  descendants.  Since  its 
adoption,  the  state  of  New  York  had  enjoyed  a  degree  of  pros- 
perity unprecedented  in  the  history  of  nations.  She  had  risen 
to  greatness  and  grandeur,  and  become  one  of  the  brightest  stars 
in  the  American  constellation — one  of  the  proudest  pillars  in  the 
American  Union.  The  sails  of  her  commerce  have  whitened 
every  sea — her  mariners  were  found  upon  every  shore,  and  in 
every  port  upon  the  globe.  Her  agriculture  had  flourished  with 
unexampled  prosperity ;  manufactures  had  sprung  up ;  the  arts 
and  sciences  had  been  protected  and  cherished ;  and  the  advan- 
tages of  education  carried  to  tlie  doors  of  the  inhabitants  in  the 
remotest  corners  of  the  state.  In  short,  the  citizens  of  this  state, 
under  its  present  constitution,  imperfect  as  it  was  supposed  to 
be,  had  enjoyed  an  usual  share  of  civil  and  religious  liberty; 
and  as  they  sat  by  their  own  firesides,  in  the  bosom  of  their 
families,  surrounded  with  peace  and  plenty,  they  had  reason  to 
thank  God  that  they  were  citizens  of  a  free  country,  and  in  pos- 
session of  so  many  blessings. 

Mr.  Foot  said  that  many  changes  had  taken  place  in  the  con- 
dition of  the  state  since  1777,  which  seemed  to  render  some 
amendments  in  the  constitution  necessary  and  proper.  He 
mentioned  several  of  the  alterations  which  had  been  proposed, 
but  thought  that  this  was  not  the  proper  time  and  place  for  dis- 
cussing the  propriety  of  such  amendments.  The  object  of  this 
meeting  was  to  promote  the  election  of  delegates  to  the  conven- 
tion, in  whose  hands  the  charter  of  our  liberties  would  be  safe, 
and  to  whom  our  invaluable  rights  and  dearest  privileges  might 
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be  confided  for  revision  and  improvement.  A  ticket  composed 
of  SLicli  candidates  had  been  nominated,  with  a  liberality  of  senti- 
ment and  a  disregard  to  local  feelings  and  prejudices  which  did 
credit  to  the  members  of  the  county  convention.  He  could 
hardly  do  more  than  echo  the  encomiums  which  had  been  justly 
bestowed  upon  the  individuals  composing  this  ticket,  by  the 
gentleman  who  preceded  him,  and  in  the  resolutions  which  had 
just  been  read;  and  yet  could  not  do  justice  to  his  own  feelings 
without  dwelling  for  a  few  minutes  on  the  pre-eminent  qualifi- 
cations of  the  four  candidates  in  nomination,  and  spoke  of  them 
nearly  as  follows : 

Stephen  Van  Kensselaer,  rightly  named  and  universally 
known  as  the  "  Patron  of  Albany,"  is  a  native  of  our  county. 
Having  inherited  a  large  landed  estate,  occupied  by  a  numerous 
tenantry,  he  has  been  distinguished  for  kindness  and  liberality 
to  his  tenants.  No  one  is  more  popular  and  beloved  in  the 
manor  of  Eensselaerwick  than  the  gentleman  to  whom  the 
tenants  pay  their  annual  dues.  Notwithstanding  his  great 
wealth  and  unequaled  social  position,  he  is  aflFable,  unpretending, 
and  a  favorite  with  all.  We  do  not  claim  for  Mr.  Van  Eensselaer 
brilliant  talents  of  the  highest  order,  but  all  concede  to  him 
thorough  education,  mature  and  cultivated  scholarship,  a  clear, 
sound,  strong  judgment,  a  quick  and  keen  perception  of  the  pro- 
prieties of  life  and  position,  and  a  large  fund  of  general  informa- 
tion, especially  upon  all  subjects  afiecting  the  interests  of  our 
state  and  country.  His  moral  qualities  are  of  the  highest  order. 
He  has  no  superior  in  purity  of  life  and  inflexibility  of  integrity. 
He  has  always  enjoyed  the  unbounded  confidence  of  his  felloAV- 
citizens,  and  has  never  omitted  the  performance  of  a  known  duty. 
He  obeyed  tlae  call  of  the  Government,  and  entered  the  military 
service  as  a  major-general  of  mihtia  in  the  war  of  1812;  and 
when  our  state  entered  in  earnest  on  the  execution  of  her  grep.t 
project  of  internal  improvements,  he  was  one  of  the  five  gentle- 
men to  whom  the  Legislature  committed  the  conduct  of  this 
important  undertaking. 

These  brief  views  of  Mr.  Van  Eensselaer's  character  and 
qualifications  show  the  selection  of  him  as  a  delegate  to  the  con- 
vention to  be  eminently  proper. 

James  Kent,  chancellor  of  this  state.    Encouraged  and  sus- 
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tained,  -when  surrounded  by  embarrassments,  in  the  few  first 
years  of  my  profession,  by  a  well-founded  conviction  that  Chan- 
cellor Kent  felt  an  interest  in  me,  and  desired  my  success,  and 
assured  this  day  of  his  friendship,  I  cannot  on  this  occasion  ex- 
press a  tithe  of  what  a  grateful  heart  from  its  fullness  would  wish 
to  say  of  this  pure  and  good  man — this  ripe  and  finished  scholar 
— this  profoundly  learned  and  righteous  judge.  Appointed  re- 
corder of  the  city  of  New  York  in  1797,  a  justice  of  the  Supreme 
Court  in  1798,  chief  justice  in  1804,  and  chancellor  in  1814,  he 
is  identified  with  the  judicial  history  of  our  state.  His  own  judi- 
cial life  forms  a  large  portion  of  that  history,  and  his  labors  and 
learning  give  its  pages  their  chief  ornament  and  value.  These 
labors  and  this  learning  are  not  tarnished  by  pride  of  opinion, 
but  beautified  by  wakefulness  to  discover  and  readiness  to  cor- 
rect an  error.  All  these  high  qualities  of  mind  are  accompanied 
by  child-like  simplicity  of  life  and  manners,  and  an  integrity  so 
firm  and  lofty  that  the  prying  and  foul  breath  of  slander  has 
never  dared  even  to  approach  it. 

But  my  present  purpose,  fellow-citizens,  is  to  direct  your  at- 
tention to  the  peculiar  fitness  of  Chancellor  Kent  for  the  high 
trust  for  which  he  has  been  nominated. 

His  judicial  duties  for  the  last  twenty-five  years  have  required 
him  to  examine  and  study  with  care  our  constitution  and  laws. 
He  has  also  held  a  position  for  the  same  length  of  time  which 
connects  him  with  the  legislative  department  of  our  state  gov- 
ernment. I  allude  to  his  being  a  member  of  the  Council  of 
Revision.  In  discharging  his  duty  in  that  position,  he  must 
have  carefully  examined  every  law  passed  during  his  term  of 
service,  for  the  purpose  of  determining  not  only  whether  it  pro- 
moted the  public  good,  but  especially  whether  it  violated  any 
provision  of  the  constitution.  Hence,  every  clause  of  the  consti- 
tution has  been  examined  by  him  time  and  again.  He  must  be 
as  familiar  with  it  as  Ave  are  with  the  alphabet.  No  training 
could  have  better  fitted  him  for  the  important  trust  of  revising 
our  constitution  than  the  discharge  of  his  official  duties  for  a 
quarter  of  a  century. 

Ambrose  Spencer,  chief  justice  of  our  Supreme  Court.^ 
This  name  is  a  tower  of  strength,  politically,  judicially,  and 
morally.     Judge   Spencer,  as  we  all  know,  is  no  quiet,  gentle 
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lamb.  In  him  we  find  a  powerful  intellect  united  with  an 
ardent,  active,  restless  spirit.  He  has  been  for  the  last  twenty 
years  not  only  an  influential  and  active  political  leader,  but  also 
connected  with  the  judiciary  of  the  state,  and  during  that  period 
has  contributed  largely  to  the  formation  of  the  high  character 
which  it  now  sustains.  He  was  appointed  attorney-general  in 
1803,  a  justice  of  the  Supreme  Court  in  1804,  and  chief  justice  in 
1819.  Being  more  active  than  studious,  his  opinions  are  charac- 
terized more  by  clearness  and  strength  than  juridical  learning. 
Still  he  is  by  no  means  deficient,  either  in  his  knowledge  of 
law  or  his  acquaintance  Avith  reported  cases  and  elementary 
treatises.  He  seldom,  if  ever,  omits  to  make  a  few  pertinent 
citations  from  approved  authority  to  sustain  his  decisions. 
All  agree  that  he  is  an  able  judge  and  a  great  man.  He,  too,  as 
justice  of  the  Supreme  Court  and  member  of  the  Council  of 
Revision,  has  received  the  same  training,  though  not  for  quite  so 
long  a  time,  as  Chancellor  Kent,  for  the  important  duty  of  re- 
vising our  constitution.  He  is,  moreover,  familiar  with  the 
politics  of  the  state,  knows  our  leading  politicians,  their  aims, 
and  modes  of  accomplishing  them,  and  will  hence  be  able  to 
exert  an  influence  in  the  convention  to  defeat  unwise  and  pro- 
mote wise  measures.  His  election  as  delegate  to  the  convention 
will  be  fortunate  for  the  State. 

Abraham  Van  Vechten,  though  last  named,  and  a  private 
citizen,  stands  not  low  down,  but  among  the  first  on  the  list  of 
able  lawyers  and  statesmen.  He  has  a  thorough  knowledge  of 
our  constitution  and  laws.  Besides  an  extensive  practice  at  the 
bar,  for  many  years,  he  has  been  a  member  of  our  Legislature  for 
eighteen  jears— first,  eight  years  a  senator,  from  1798  to  1805 ; 
second,  six  years  a  member  of  the  Assembly,  1806  and  from  1808 
to  1813;  and  third,  four  years  a  senator,  from  1816  to  1819; 
and  one  year,  1810,  attorney-general.  Mr.  Van  Vechten  has 
not  been  a  silent  or  inactive  legislator  or  a  mere  office  lawyer. 
Gifted  with  talents  of  a  high  order,  a  pleasant,  ready,  persuasive, 
and  convincing  oratory,  an  agreeable  voice,  manly  figure,  and 
genial  manners,  he  has  always  held  a  high  position  at  the  bar, 
and  been  distinguished  as  a  wise  and  influential  legislator. 
Though  not  a  violent  partisan,  he  has  always  been  regarded  by 
his  political  friends  as  a  wise  and  reliable  adviser.      To  great 
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purity  of  life  he  adds  unsullied  integrity.  He  enjoys  the  confi- 
dence of  the  entire  community,  and  deserves  the  character  uni- 
versally attributed  to  him  of  "  An  honest  lawyer." 

These  outlines  of  his  character  and  opportunities  show  him 
to  be  well  qualified  to  discharge  the  duties  of  a  delegate  to  the 
convention. 

In  conclusion,  fellow-citizens,  we  have  abundant  cause  of 
thankfulness  that  we  have  in  this  county  four  such  gentlemen  as 
those  nominated  as  delegates  to  the  convention.  We  can  safely 
trust  our  dearest  interests  to  their  guardianship,  and  may  right- 
fully congratulate  ourselves  in  being  represented  by  them. 


No.  III.— Vol.  1,  p.  72. 

Diary  at  Quebec,  July,  782i.. 

July  1. — Thursday. — On  board  steamboat  Quebec,  9  o'clock 
A.  M. — We  came  on  board  last  night  at  half-past  nine.  Before 
leaving  the  Mansion,  Mr.  Gates  called  and  gave  me  a  letter  to 
Quebec.  He  met  me  again  at  the  boat,  and  introduced  me  to 
Mr.  Mulson,  a  gentleman  in  extensive  business  at  Montreal — the 
proprietor  of  the  old  Mansion  House.  He  has  an  extensive 
brewery,  and  gi'inds  his  barley  by  steam-power.  Mr.  Quincy  is 
yet  Avith  us.  We  are  well  accommodated.  The  ladies,  Mr. 
Quincy,  and  myself  have  separate  rooms.  The  rights  of  the  com- 
pany which  supplied  Montreal  with  water  have  been  purchased 
by  an  individual  named  Proteus.  He  is  a  Scotsman.  We  had 
to  come  to  anchor  last  night  just  after  passing  St.  Helena  Island, 
and  when  I  rose  this  morning  the  island  and  Longueuil  were  in 
sight.  We  stopped  at  Berthier.  It  is  a  pretty  village.  There  is 
a  handsome  Eoman  church  there  with  two  turrets  and  steeples. 
It  fronts  the  river,  and  has  a  fine  avenue  leading  from  the  river 
to  it.  The  channel  between  the  west  shore  and  Isle  du  Pas  is 
narrow,  and  the  land  well  cultivated  on  each  side.  These  make 
the  sail  down  it  charming.  Two  Catholic  priests  are  in  attend- 
ance at  the  church.     On  the  north  side  of  it  there  is  a  handsome 
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two-story  stone  building  occupied  by  some  sisters  of  the  Convent 
la  Congregation.  They  instruct  young  females.  We  have  the 
very  state-room,  I  presume,  that  Mr.  Silliman  and  his  friend  had. 
(Sill.,  205).*  We  have  but  very  few  passengers.  One  Eoman 
priest,  but  he  cannot  speak  English.  Silliman  describes  the 
shores  correctly.  (Sill.,  202.)  We  have  the  west,  and  the  town 
of  Sorel  is  on  the  east  shore. 

July  1,  10  o'cloch  P.  31. — We  have  passed  Three  Elvers.  It  ap- 
pears to  be  flourishing.  There  are  a  new  court-house  and  jail 
lately  erected,  as  the  captain  told  me.  There  is  an  Episcopal 
and  Presbyterian  Church  in  the  place — two  Roman  chapels  and 
a  convent.     The  town  appears  to  be  thrifty. 

July  2. — Friday,  Quebec. — Mrs.  Sturch's  boarding-house. — We 
anchored  before  the  town  last  night  about  ten  o'clock.  We  staid 
on  board  during  the  night.  The  passage  down  was  agreeable. 
We  became  partially  acquainted  with  Mr.  Hamilton,  from  the 
Upper  Province,  and  with  the  Rev.  Mr.  Bedard,  the  almoner  of 
the  General  Hospital  of  Quebec.  There  was  great  uniformity  in 
the  shores  till  we  passed  the  Richelieu  Rapids,  as  they  are  called. 
The  water  shows  no  evidence  of  being  agitated.  From  there  to  a 
short  distance  above  Cape  Rouge,  the  banks  are  also  uniform, 
being  only  a  little  bolder  than  those  above.  Just  before  reaching 
Cape  Rouge,  the  distant  mountains  began  to  appear  on  the  left. 
On  the  right,  at  this  point,  were  Caldwell's  upper  mills.  I  shall 
remember  them,  his  canal,  and  the  Chaudiere.  Chaudiere  is 
"boiling  pot."  The  view  from  the  boat  up  through  the  valley  of 
Cape  Rouge  was  elegant.  The  valley  is  fertile,  and  apparently 
well  cultivated.  Beyond  it  lies  a  range  of  hills  in  bold  outlines. 
The  sun  had  just  set  as  we  passed.  The  flowing  tide  took  us 
just  above  this  place.  It  runs  at  the  rate  of  four  miles  an  hour. 
It  runs  up  the  shores  three-quarters  of  an  hour  before  it  turns 
the  current  in  the  centre  of  the  river.  The  tide  prevented  us 
from  approaching  Quebec  by  daylight.  Silliman's  account  of  the 
approach  to  Quebec  (p.  207),  as  far  as  we  could  see,  is  correct. 
We  could  not  discern  all  the  objects  he  mentions.     Sillery  and 


*  This  refers  to  Professor  Silliman's  Tour  in  Canada,  of  -wliicli  I  had  a 
copy  with  me. 
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Wolfe's  Coves  were  full  of  ships  and  lumber,  but  there  were  none 
at  the  mouth  of  the  Chaudiere.  Plate  No.  5  (p.  212)  presents  a 
correct  A'iew  of  the  approach  to  Quebec. 

July  2,  Jf.  o'clock  p.  m. — Soon  after  breakfast  this  morning, 
Mr.  Kent  introduced  me  to  Mr.  Dean,  an  Irish  gentleman. 
With  him  we  went  to  the  barracks,  and  he  introduced  us  to 
Captain  Carson  and  he  to  Lieutenant  Gibson.  Lieutenant  G.  took 
us  to  the  armory,  which  is  near  the  west  end  of  the  town.  It 
contains  about  40,000  stand  of  arms.  They  are  put  up  on  the 
plan  of  those  in  the  Tower  of  London,  and  are  in  good  order. 
After  arriving  at  the  armory,  I  went  for  the  ladies.  When  we 
had  viewed  it  we  went  to  the  parade  ground,  and  saw  the  guard 
turned  oflF.  From  there  we  returned  to  Mrs.  Sturch's.  The 
officers  and  Mr.  Dean  then  left  us,  and  we  (the  ladies,  Messrs. 
Kent  and  Quincy,  and  myself)  started  for  the  ferry  to  go  to  the 
Falls  of  the  Chaudiere.  After  reaching  the  ferry,  we  gave  it  up.  We 
then  determined  to  go  to  the  Plains  of  Abraham  and  Wolfe's  and 
Sillei'y's  Coves.  This  we  effected  after  some  adventures.  We  saw 
the  spot  where  Wolfe  was  killed,  and  the  place  where  he  ascended 
the  bank.  We  jDassed  out  of  the  city  at  the  gate  of  St.  Louis. 
The  ride  south  from  this  gate  for  two  or  three  miles  is  delight- 
ful. The  view  on  the  road  is  unequaled.  The  mountains  at  the 
N.W.  heighten  the  grandeur  of  the  scenery,  especially  the  appar- 
ently little  hillocks  which  lie  irregularly  scattered  in  a  gap  of  the 
main  mountain  ridge.  When  we  came  back  we  rode  from  the 
gate  of  St.  Louis  around  the  walls  to  St.  John  street.  The  view 
all  round  was  elegant,  Avhenever  we  could  see  over  the  walls. 
Mr.  Bedard  informed  us  that  the  lirst  establishment  of  the 
Jesuits  in  Canada  was  at  Sillery's  Cove. 

July  3,  Saturday,  9  o'clock  A.  m. — After  tea  last  evening,  we 
took  a  walk,  partly  round  the  town  and  next  the  walls.  I  can- 
not undertake  to  give  an  account  of  what  we  saw,  as  I  am  not  as 
yet  sufficiently  acquainted  with  the  various  objects  of  interest  to 
speak  of  them  understandingly. 

July  4,  Smiday,  10  o'cloclc  a.  m.  —  Yesterday  morning  it 
rained  till  ten  o'clock.  Our  party  assembled  in  the  drawing- 
room  after  breakfast,  and  spent  an  agreeable  hour  in  reading 
Silliman,  and  conversing.     As  soon  as  the  rain  ceased,   Mrs. 


14  AEGUMENTS,    SPEECHES     ADDRESSES, 

F.  S.,  Mr.  Kent,  and  I,  started  for  the  Falls  of  the  Chaudiere  in  a 
carriage.  We  returned  a  little  after  eight  o'clock  p.  m.  The  ride 
was  highly  interesting.  There  was  a  series  of  most  interesting 
views.  Silliman's  account  of  a  visit  to  these  falls  is  in  the  main 
correct  (p.  248  to  259).  The  view  taken  by  his  pencil  at  the 
mouth  of  the  Chaudiere  is  incorrect  in  three  particulars,  viz.  : 

1st.  He  omits  the  cap  of  a  beautiful  distant  conical  mountain 
behind  Cape  Diamond. 

2d.  The  mountains  behind  the  shores  of  Beaufort  are  not  as 
prominent  as  they  ought  to  be. 

3d.  The  rock  on  the  north  side  of  the  Chaudiere  is  too  con- 
s]3icuous  and  bold. 

There  were  no  ships  in  the  mouth  of  the  river  yesterday, 
thouffh  it  forms  an  excellent  little  harbor.  Caldwell's  lower 
mills,  which  are  mentioned  by  Silliman,  are  on  the  river  or  creek 
Echemin.  The  dam  forms  a  bridge,  or  rather  road,  which  is 
planked  and  under  water.  There  is  an  actual  bridge  at  the 
brow  of  the  dam  for  pedestrians.  In  addition  to  Silliman's  re- 
marks (255-278)  on  the  geology  of  the  Chaudiere,  I  well  remember 
the  singular  dip  of  the  rocks  at  the  falls,  and  from  these  to  the 
mouth  of  the  river.  They  lie  at  an  angle  of  about  45°,  and  the 
inclination  is  up  the  river.  At  the  falls  the  strata  appear  to  be 
laid  by  design,  and  on  purpose  to  obstruct  the  current  of  the  river. 
On  our  return  I  rode  the  outside  of  the  carriage  on  the  box,  and 
had  continued  views  of  Quebec.  I  now  know  that  Mr.  Silliman's 
description  on  the  approach  to  Quebec,  and  his  plate  connected 
with  it,  are  correct.  When  we  crossed  the  ferry  yesterday  we 
landed  about  three-quarters  of  a  mile  south  of  the  point,  or  farthest 
projection  of  land  on  the  bank  opposite  the  city.  This  enabled 
us  to  see  the  buildings  on  the  main  avenue  to  the  uj)per  town. 
If  we  had  been  at  the  point,  it  is  probable  the  town  would  have 
appeared  as  presented  in  the  vignette  of  Silliman's  Tour,  unless 
additional  buildings  have  been  erected  since  1819  on  the  avenue 
mentioned. 

Jnly  Jf,  5  o'clock  p.  m. — We  went  to  the  Episcopal  Church 
this  morning.  It  came  out  at  twelve.  This  afternoon  we  have 
been  to  the  Roman  Catholic.  We  were  in  church  before  service 
began,  and  saw  a  Sunday  school  under  instruction.  I  shall  easily 
remember  the  service.     It  was  in  French,  and  chiefly  consisted 
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in  action  and  sound.  The  music  is  wildly  barbarous.  The 
whole  forms  an  address  to  man,  as  a  sensitive  and  religious  being, 
in  his  natural  state.  Every  human  being  cannot  but  be  more  or 
less  affected  by  the  service.  The  Rev.  Mr.  Bedard  called  to  see 
us  yesterday.  This  has  been  rather  an  unprofitable  day  to  me 
thus  far,  though  I  have  held  some  interesting  communication 
with  my  Creator. 

July  Jf,  10  o'clock  p.  J/.— After  tea  this  evening  we  walked  to 
the  parade  ground  to  hear  some  music.  Mr.  Spence  walked  with 
Mrs.  Foot  and  me.  He  is  a  gentleman  Avho  boards  at  this 
house, 

July  5,  Monday,  U  O'cloch  p.  3L — Soon  after  breakfast  this 
morning  we  started  to  view  the  General  Hospital.  Messrs.  Kent 
and  Quincy  were  Avith  us.  We  found  Mr.  Bedard  there.  It  is  in 
charge  of  fifty  nuns  of  the  order  of  St.  Augustine.  They  take  in 
and  support  poor  invalids,  also  the  insane  who  are  destitute. 
There  were  many  persons  of  this  description  of  both  sexes  in  the 
hospital.  It  was  founded  in  1G93  by  M.  de  St.  Vallier,  bishop  of 
Quebec.  He  was  the  second  bishop  of  Quebec.  He  lies  on  the 
east  side  of  the  chapel  of  the  hospital.  Over  his  tomb  hangs  his 
portrait.  He  gave  a  large  property  to  the  establishment,  which 
lies  in  France.  During  the  revolution  it  was  sold.  Since  the 
Eestoration  small  annual  remittances  have  been  made.  All  this 
from  Mr.  Bedard,  the  chaplain.  We  went  through  the  establish- 
ment. I  shall  remember  the  chaplain's  sitting-room,  study,  and 
dormitory ;  also  the  preparation  made  by  the  nuns  for  drawing 
the  curtains.  We  had  an  audience  with  the  abbess.  Grates  were 
between  us.  Mr.  Bedard  went  with  us  to  see  the  chapel  in  St. 
Eock,  and  introduced  us  to  Mr.  Obey,  the  superior,  and  Mr. 
Peaslie,  the  assistant  minister.  We  were  shown  the  whole  apart- 
ments. Among  others,  the  bishop's  audience-chamber.  There 
was  in  it  a  good  portrait  of  Pope  Pius  VII.,  and  engravings  of 
various  scenes  which  occurred  while  he  was  in  captivity  in 
France.  The  gentlemen  were  all  very  polite  to  us.  On  our 
return,  Mr.  Henry  Black  called  to  see  us.  He  is  the  partner  and 
friend  of  Andrew  Stewart.*     He  and  Mr.  Spence  accompanied 

*  I  met  Mr.  Stewart  at  the  Clinton  County  Circuit  in,  I  think,  the  year 
1818,  and  became  acquainted  with  him. 


16  AEGUMENTS,  SPEECHES,  ADDRESSES, 

onr  party  in  a  walk  on  the  summit  of  Cape  Diamond.  The 
views  in  all  directions  are  magnificent.  I  am  unable  to  describe 
them.  They  extend  in  all  directions  almost  as  far  as  the  eye  can 
reach.  Mr.  Silliman's  account  of  the  fortifications  of  Quebec 
(271  to  278)  is  substantially  correct.  The  government  are  erect- 
ing A^ast  fortifications  on  the  summit  of  Cape  Diamond,  which 
enclose  Brock's  Battery.  This  is  nearly  taken  down,  and  Avill  be 
altogether.  I  shall  easily  remember  the  bastions,  curtains,  bar- 
racks, subterranean  apartments,  and  passages.  Mr.  Spence  had  a 
card,  but  was  not  asked  to  show  it. 

July  6,  Tuesday,  7  a.  m. — Last  evening  we  visited  the  Hotel 
Dieu,  but  w^re  so  late  that  our  ^isit  was  unsatisfactory.  There 
are  five  gates.  Prescott,  leading  into  the  lower  town ;  Hope, 
leading  into  the  same  and  St.  Rock  suburb  at  the  N.E. ;  Palace, 
leading  into  St.  Rock  suburb  ;  St.  John,  leading  to  suburb  of  St. 
John  ;  and  St.  Louis,  leading  to  suburb  of  St.  Louis. 

Tuesday,  4-  o'clock  P.  m. — Soon  after  Ijreakfiist  this  morning, 
Mr.  Black  called  and  walked  wdtli  Mr.  Kent  and  me  to  the  St. 
Louis  Square  and  along  by  the  Governor's  Gardens.  The  walk 
from  the  palace  south  is  beautiful.  We  then  Avent  to  the  Court- 
house, and  entered  the  various  court-rooms,  also  some  of  the 
rooms  connected  with  them,  j^articularly  the  wardrobe  of  the 
judges.  The  building  occupies  three  sides  of  a  square ;  is  new 
and  neat.  Mr.  Black  then  took  us  to  the  Parliament  House. 
We  examined  the  assembly  room,  the  wardrobe  of  the  members 
attached  to  it;  also  the  Speaker's  room,  and  the  library  of 
the  assembl}',  or  public  library.  There  was  a  collection  of 
beautiful  engravings  in  the  Speaker's  room;  also  a  con- 
siderable collection  of  books.  The  library  is  as  yet  small,  but 
is  good  as  far  as  it  goes.  We  also  entered  some  committee-rooms. 
Without  going  into  detail,  I  may  say  that  the  whole  establish- 
ment shows  royalty,  w^ealth,  neatness,  and  propriety.  Mr.  Kent 
and  I  then  took  leave  of  Mr.  Black,  and  went  and  viewed  the 
seminary.  This  is  a  noble  institution.  The  Bishop's  palace  and 
a  chapel  are  connected  with  it.  The  former  appears  to  be,  and 
probably  has  been,  recently  built.  The  Parliament  House  was 
formerly  his  palace,  but  is  now  rented  by  Government.  I  shall 
easily  remember  the  formation  and  extent  of  the  garden  and 
buildings  of  the  seminary,  and  the  objects  of  the  establishment. 


LECTURES   AND   OTHER   WRITINGS.  17 

After  yiewing  the  seminary,  Mr.  Kent  and  I  returned,  took  the 
ladies,  called  for  Mr.  Black,  went  to  the  Parliament  House  and 
examined  the  Council  Chamber.  Its  interior  will  be  long  re- 
membered, especially  the  tlirone  and  crown  on  it  We  then 
viewed  the  library  of  the  Council.  The  collection  is  in  its 
infancy.  We  then  went  Avith  the  ladies  to  the  assembly  room. 
After  that  to  the  cliapel  of  tlie  seminary.  It  is  hung  around 
with  magnificent  paintings,  wliich  have  l^een  mostly  obtained 
from  France  and  Italy  within  two  years  past.  Two  of  them  were 
given  l)y  the  late  Pope  to  the  Bishop  of  Quebec.  I  shall  well 
remember  TJie  Baplism  of  our  Saviour,  The  Worship  of  the  Wise 
Men,  and  Our  Saviour  on  the  Cross.  These  three  are  striking. 
I  shall  examine  the  Avhole  again.  Mr.  Black  left  us  after  we  had 
viewed  the  paintings,  and  we  went  to  the  Convent  of  the  Ursu- 
lines,  looked  at  them  through  the  grates,  and  bought  some 
articles.  Tliey  are  forty-nine  in  numl^er.  I  have  learned  in  the 
course  of  the  day  that  the  Provincial  Court  of  Appeals  is  com- 
posed of  the  Executive  Council.  In  our  walk  to-day  we  met 
Edward  C.  Delavan  and  his  wife. 

Tuesday  Evening,  0  o'cIocL— Messrs.  Kent  and  Quincyleft  us 
this  evening — Mr.  Kent  for  Plattsburgh,  and  Mr.  Quincy  for 
home. 

Wednesday,  July  7,  7  o'clocJc  r.  m. — This  forenoon,  immediately 
after  breakfast,  I  went  to  the  Island  of  Orleans  in  a  pilot-boat. 
A  Mr.  Hamilton,  of  Queenston,  went  with  me.  After  viewing 
the  ships  and  walking  awhile  on  the  Island,  I  went  to  Montmo- 
rency Falls.  After  viewing  them  I  met  Mrs.  Foot,  Sarah,  and  Mr. 
Black,  who,  by  previous  arrangement,  Avere  there  in  a  carriage. 
Mr.  Black  introduced  to  us  a  Mr.  Barton,  of  Ireland.  He  rode 
home  with  us.  The  great  ship  is  an  immense  batteaux.  The 
views  of  Quebec  and  the  surrounding  country,  as  I  passed  to  the 
island  and  from  it  to  Montmorency,  were  truly  magnificent.  I 
viewed  the  battle-ground  of  the  9th  of  July,  1759.  Silliman's 
account  is  correct  (236-248).  His  account  of  Beauport  and 
Montmorency  (219-224)  is  substantially  correct.  So,  too,  is  his 
account  of  tlie  falls  and  the  print  No.  7  (225-230).  I  had  a 
beautiful  vicAV  of  these  falls  as  I  approached  the  Island  of  Orleans. 
Their  top  was  first  seen,  and  appeared  like  a  rich  white  cloud 
hanging  on  the  broAv  of  the  precipice.  This  was  also  the  appear- 
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ance  of  the  Niagara  Falls  on  the  American  side  when  vre  first 
saw  it  on  our  side  up  the  river  from  Lewiston.  I  visited  the 
luml^er  establishment  at  the  bank  of  the  St.  Lawrence.  Mr.  Silli- 
man's  account  of  it  is  imperfect.  I  shall  remember  all  the  par- 
ticulars— viz.,  the  fifteen  saws,  uppermost  set  of  wheels,  the  lower 
set,  the  course  of  the  duct,  the  docks,  piers,  and  boom.  I  took  a 
view  of  the  Falls  of  Montmorency  at  three  positions :  one  at  its 
base  on  the  south  side  of  the  river,  one  on  the  bank  on  the  north 
side,  and  one  on  the  bank  of  the  precipice  at  the  margin  of  the 
water  on  the  south  side.  I  climbed  from  the  bottom  to  the  top 
of  the  bank.  This  enterprise  will  be  long  remembered.  The 
vieAV  of  the  scenery  from  the  north  bank  was  inimitable. 

JhI^  8,  Tltursday,  liaJf-jmst  11  A.  m. — I  have  just  returned 
from  a  delightful  walk  alone.  I  went  down  to  Hotel  Dieu,  then 
to  the  wall  round  and  down  Frescott  Gate,  down  the  lane,  np 
Champlain  street,  up  Inclined  Plane,  all  over  the  summit  of  the 
Cape,  and  home  by  the  Esplanade.  The  atmosphere  was  clear, 
and  the  views  charming.  I  have  now  a  correct  idea  of  the  new 
fortification.  It  is  to  be  immense.  The  whole  works  are  so 
strongly  impressed  on  my  mind  that  I  need  not  put  down  par- 
ticulars. In  my  Avalk  I  saw  where  Montgomery  fell  and  Arnold 
was  wounded.     This  I  did  by  the  aid  of  Silliman  (282-291). 

Tltrce  o'cloch  p.  3I. —  I  have  just  returned  from  a  long  vralk 
with  Mrs.  Foot,  and  Sarah  part  of  the  way.  We  all  went  to  the 
palace  of  the  Governor,  walked  on  the  piazza,  and  through  t^jc 
gardens.  IVIrs.  Foot  and  I  then  went  to  the  chapel  of  the  sem- 
inary. Yiev/ed  the  paintings  there  again.  I  observed  especially 
the  two  of  St.  Jerome,  the  one  of  Abraham  and  the  angel,  the 
ascension  of  our  Saviour,  the  Holy  Family  behind,  or  rather  over, 
the  altar  of  the  church,  and  the  entombing  of  our  Saviour.  The 
descent  of  the  Holy  Ghost  did  not  appear  to  be  well  executed. 
The  three  pictures  I  noticed  the  other  day  still  appeared  superior 
to  the  others.  There  was  one  other  piece,  all  the  figures  of  which 
were  angels,  save  one,  and  that  was  a  female.  The  execution 
of  this  piece  was  good,  but  not  understanding  the  scene,  I  could 
not  judge  of  its  excellence.  We  went  to  the  Cathedral  also,  but 
saw  nothing  interesting,  as  the  church  is  being  repaired,  and  the 
paintings  are  removed,  or  covered.  Mr.  Black  met  us  on  his  way 
to  visit  the  ladies. 
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TJmrsday,  7  o'clock  p.  j/.— Just  before  dinner  to-day  we  visited 
the  chapel  of  the  IJrsulines.  The  paintings  are  splendid,  at  least 
one  or  two  of  them,  viz.,  the  washing  of  our  Saviour's  feet,  and 
his  being  betrayed  by  Judas.  The  chapel  is  superior  to  any  we 
have  seen.    We  leave  this  evening  for  Montreal. 


Letter  from  Mrs.  Foot  to  her  Parents. 

Niagara  Falls,  June  12,  lS2Jf- 

(At  Mh.  Forsyth's  Iim,  Up.  Canada.) 

My  Dear  Paeents, — We  arrived  here  this  morning  at  ten. 
Presuming  you  have  reached  home  and  read  the  letter,  I  wrote 
to  James  from  Auburn.  I  shall  commence  this  where  I 
left  off  in  his.  After  finishing  that  letter  w^e  went  to  church 
Avitli  Mr.  Porter.  Eeturning  to  the  tavern,  we  met  Mr.  G.  B. 
Throop,  an  old  acquaintance  of  Mr.  Foot's.  He  was  surprised  to 
see  us,  and  appeared  quite  provoked  Avith  Porter  for  not  having 
informed  him  of  our  being  in  the  village.  Judge  and  Mrs. 
Throop,  Avith  Mr.  and  ]\Irs.  G.  B.  Throop,  called  on  us  in  the 
evening.  They  Avcre  sorr}',  as  they  said,  because  Ave  did  not  stay 
long  enough  in  the  village  to  visit  them.  Mr.  Theodore  Spencer 
also  called  in  the  eA'ening. 

Mo7i(lny  Morning,  June  7. — Mr.  Porter  and  sister  took  us  to 
vieAV  a  little  fall  of  Avater  in  the  neighborhood  of  Auburn, 
also  to  see  the  state  prison  in  Auburn.  I  Avas  much  sur- 
prised at  the  neatness  of  the  Avhole  place.  The  convicts  all 
looked  pale,  but  healthy.  They  Avere  all  dressed  alike.  It 
looked  very  melancholy  to  see  some  of  them  standing  in  their 
cells  i-eading  the  Bible.  Most  of  them  were  engaged  at  work. 
We  Avent  into  the  bclfrj',  also  Avalked  all  round  the  guard  wall. 
We  left  Auburn  about  twelve  a.  m.,  and  arrived  at  Waterloo  about 
three  P.  m.  At  Cayuga  village  we  crossed  the  Cayuga  Lake  on 
a  bridge  one  mile  in  length.  At  Cayuga  village  Ave  stopped  to 
water  the  horses,  and  Mr,  Foot  came  across  a  couple  of  cousins. 
We  reached  Geneva  quite  early  in  the  afternoon,  took  a  walk 
through  the  village  before  tea,  and  in  the  evening  Sarah  and  I 
called  on  ]\Irs.  Hall.  I  Avas  very  much  disappointed  in  the  ap- 
pearance of  the  village.     The  location  is  fine,  being  situated  on 
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Seneca  Lake;  but  the  village  had  not  the  air  of  neatness  which  I 
expected  to  find.  The  next  morning,  instead  of  taking  the  direct 
road  to  Canandaigua,  we  turned  off  to  the  north,  and  went 
through  the  town  of  Phelps,  and  by  the  Sulphur  Springs  in  the 
toAvn  of  Manchester  to  that  place.  The  innkeeper  had  written 
on  his  sign  "  Sulphur  Springs,"  which  we  found  to  be  unnec- 
essary, as  the  odor  assailed  our  noses  before  we  saw  the  house. 
We  reached  Canandaigua  at  half-past  twelve  p.  m.,  and  in  the 
evening  took  tea  with  Judge  and  Mrs.  Howell.  Wednesday 
morning  we  left  Canandaigua  at  five  o'clock,  and  arrived  at  Cale- 
donia at  five  p.  M.  This  was  a  momentous  day  for  us.  Soon 
after  crossing  the  Genesee  river  at  Avon,  and  while  on  the  fiats 
in  the  Indian  territory  near  the  village  of  a  part  of  the  Seneca 
tribe,  we  were  sluck  in  the  mud,  or  rather  the  carriage  and 
horses  were.  We  got  out  of  the  carriage  and  walked  to  the  Indian 
village.  Sarah  and  I  went  with  a  squaw  a  mile  from  where  the 
carriage  was,  alone,  to  her  hut,  and  waited  till  Mr.  Foot  called 
for  us.  We  were  there  nearly  three  hours.  Do  you  not  think  we 
were  quite  courageous  ?  The  squaw  could  not  speak  a  word  of 
EngHsh.  We  left  Caledonia  after  breakfast  Friday  morning,  and 
reached  Williamsville,  in  the  town  of  Amherst,  at  seven  in  the 
evening.  At  Batavia  I  sav/  Mr.  Phineas  L.  Tracy,  Mr.  Dorr's 
cousin.  He  has  as  pleasant  a  situation  as  I  saw  in  Batavia.  We 
left  Williamsville  at  seven  a.  m.,  and  reached  Buffalo  at  about 
nine  A.  m.  Here  we  saAV  Miss  Norton,  a  cousin  of  Alfred's.  We 
staid  at  Buffalo  to  dinner,  and  in  the  afternoon  we  Avent  to  Black 
Rock,  and  from  there  crossed  over  to  this  side.  Mr.  Foot  had 
to  pay  duties  on  the  horses.  After  crossing  from  Black  Ptock, 
we  rode  up  to  Fort  Erie.  The  ride  from  there  to  this  place  is 
beautiful.  We  stopped  Friday  night  at  a  place,  Willoughl)y, 
about  eleven  miles  from  here.  We  left  Willoughby  this  morn- 
ing after  breakfast,  and  arrived  here  about  ten  a.  m.  Found 
some  company — three  ladies  and  one  gentleman  from  Boston, 
one  or  two  Englishmen,  and  several  Americans.  It  rains  to-day, 
so  I  shall  not  be  al)le  to  view  the  Falls  to-day.  Mr.  Foot  has,  not- 
withstanding the  rain.     He  is  very  much  pleased. 

Sundai)  Evening.— \^i^\\t  to  an  English  church  this  morning. 
There  being  but  one  service,  I  was  tempted,  after  dinner,  to  view 
the  Falls.     Sarah  had  a  headache,  so  that  she  could  not  go.     She, 
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however,  went  afterwards  with  Mr.  Foot.  They  are  much  larger 
than  I  had  any  idea  of.  We  went  quite  down,  "and  viewed  them 
from  the  bottom.  You  have  no  idea  of  their  height  until  you  get 
down  and  look  up  to  the  top.  We  descended  the  stairs  at  Table 
Rock,  and  came  up  there,  which  are  down  the  river  about  one 
hundred  rods.  They  appeared  to  advantage  to-day.  The  rain- 
how  was  perfect.  It  followed  us  as  we  passed  up  the  river  from 
Table  Eock.  The  colors  of  the  bow  were  often  presented  on  the 
spray,  without  any  appearance  of  the  arch.  We  hope  to- 
morrow to  visit  the  battle-grounds,  and  cross  over  to  the 
American  side.  Sarah  is  very  busy  writing.  She  was  not  able 
to  write  last  week,  as  we  were  kept  very  busy.  Let  James*  read 
this  letter.  Say  to  him,  if  you  please,  he  may  expect  a  letter 
from  me  next  week,  if  Hfe  and  health  are  spared.  We  all  send 
our  best  love  to  you,  and  hope  to  receive  a  large  bundle  of  letters 
at  Ogdensburgh.  The  letters  I  send  home  contain  my  journal; 
tberefore  you  will  oblige  me  by  preserving  them.  Sarah  said  to- 
day she  wanted  to  be  here,  but  still  she  would  like  to  see  home 
and  all  of  you.  We  all  feel  so.  Alfred  has  gone  to  view  the 
Falls  by  moonlight.  I  presume  they  look  very  well,  but  for  my 
part  I  would  prefer  to  look  at  them  when  the  sun  shines. — Your 

affectionate  daughter, 

Maeiam. 


Letter  from  Mrs.  Foot  to  her  Parents. 

Quebec,  July  6, 1824. 

My  Dear  Parents, — We  received  letters  from  home  while  at 
Montreal,  but  have  not  had  time  to  write  until  to-day.  We  have 
been  kept  continually  busy  looking  at  one  thing  or  the  other  all 
the  time.  To-day  we  intended  to  have  visited  the  Falls  of 
Montmorency — are  prevented  in  consequence  of  the  rain.  You 
probably  received  two  short  letters  from  me— one  informing  you 
of  our  safe  arrival  at  Sacketts  Harbor;  the  other  from  Ogdens- 
burgh of  the  same  import.  The  last  one,  containing  my  journal, 
I  sent  from  Rochester.     I  will  therefore  now  continue  my  journal 


*  James  Edwards,  my  nephew  and  partner.— S.  A.  F. 
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from  Rochester.  .  We  took  the  stage  at  Eochester,  and  rode  to 
Handford's  Landing,  about  four  miles,  and  then  Avent  on  board 
the  steamboat,  sailed  down  the  Genesee  river  four  miles  before 
we  entered  the  Lake,  Our  visit  at  Sacketts  Harbor,  I  believe  I 
informed  you  of  in  my  letter  from  that  place.  We  left  the  Harbor 
in  the  evening,  and  arrived  the  next  afternoon  at  Ogdensburgh. 
The  sail  down  was  dehghtful.  We  rose  early,  and  saw  all  the 
islands.  We  arrived  at  Ogdensbnrgh  time  enough  for  dinner. 
After  dinner  we  rode  nj)  to  Black  Lake ;  stayed  over  night ;  went 
a  fishing  the  next  morning,  and  after  dinner  left  the  Lake  with 
Mr.  and  Mrs.  Davies  and  Eunice  for  Ogdensburgh.  The  next 
morning,  June  26th,  we  (I  mean  by  we,  Mr.  and  Mrs.  Foot,  Miss 
Fowler,  Mr.  Moss  Kent,  and  Mr.  Quincy)  went  on  board  a  Dur- 
ham boat,  with  a  box  of  provisions  destined  for  Montreal,  ex- 
pecting to  arrive  at  that  place  the  next  morning,  Avhen,  on  the 
contrary,  we  did  not  reach  Montreal  until  the  Monday  follov/ing 
at  eight  o'clock  A.  m.  The  sail  down  the  rapids  was  magnificent. 
We  went  down  all  of  them.  I  shall  not  undertake  to  describe 
my  feelings  while  passing  through  the  several  rapids.  On  Sun- 
day we  stopped  at  St.  Regis,  and  visited  the  Indian  chapel. 
They  appeared  very  devout.  After  the  ceremony  we  followed 
them  to  an  Indian  hut,  where  there  was  a  sick  Indian.  They  all 
walked  in  procession,  with  their  priest  at  their  head,  and  on  each 
side  of  him  walked  an  Indian  boy  with  a  surplice  on,  each  holding 
a  candle  and  candlestick.  The  Indians  and  squaws  followed, 
wrapped  in  their  blankets.  The  priest  and  his  attendants  went 
into  the  hut,  and  the  others  all  kneeled  around  it.  It  a^ipeared 
solemn.  Our  accommodations  on  our  way  from  Ogdensburgh  to 
Montreal  were  miserable.  I  mean  only  at  night,  for  while  we 
were  on  the  boat  it  was  pleasant.  Mr.  Foot  and  Sarah,  after 
breakfasting  at  Montreal,  went  to  see  a  nun  take  the  veil.  Mr. 
and.  Mrs.  Ogden  called  the  same  morning  to  see  us,  and  invited 
us  to  tea  the  next  evening.  I  believe  I  mentioned  in  my  letter 
from  the  Harbor,  the  English  gentleman  we  saw  at  Niagara  Falls 
came  down  Lake  Ontario  with  us.  He  left  us  at  Ogdensburgh, 
and  met  us  again  at  Montreal.  He  invited  us  to  visit  the 
Cathedral  with  him  after  dinner  (which  was  at  seven,  as  they  do 
not  dine  here  till  five  o'clock).  I  never  was  in  a  place 
which  appeared  to  me  so  awful.    Almost  the  first  thing  you 
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observe  in  tlie  chapel  is  a  statue  of  our  Saviour  on  the  cross. 
This  cathedral  is  one  hundred  years  old.     They  are  about  erect- 
ing a  new  one,  and  taking  this  one  down.     The  next  morning 
(June  29th)  Mr.  Sewell  called,  and  took  us  to  see  several  public 
buildings.     Mr.  Ogden  accompanied  us.     "We  also  went  to   the 
parade  ground.     This  morning  Mr.  Kent  left  us  for  Quebec,  we 
not  wishing  to   leave    Montreal  so  soon.      Mr.  Quincy   stayed. 
After  viewing  the  public  buildings,  we  took  a  carriage  and  went 
on  the  Mountain.     It  gave  us  a  fine  view  of  the  country.    In  the 
evening  we   took  tea  with  Mr.  and   Mrs.  Ogden.      Met  there 
several  ladies  and  gentlemen.    Amongst  the  latter  several  officers. 
Wednesday  we  visited  the  nunneries.     We  were  all  highly  grati- 
fied with  the  neatness  of  them.     One  of  the  nuns  took  so  great  a 
fancy  to  us  as  to  propose  we  should  be  presented  to  the  lady 
abbess  and  her  assistant.    We,  of  course,  were  pleased  with  the 
proposal,  and  followed  her  to  the  audience-chamber.     I  never 
saw  so  graceful  a  person  in  my  life.     She  could  not  speak  Eng- 
lish, but  her  assistant  could.     They  took  us  all  over  the  estab- 
lishment, except  into  their  ceils,  which  is  against  the  rule.    They 
gave  us  a  delightful  drink,  and  we  tlien  took  our  leave  of  them. 
This   evening   (Wednesday,   June   30th)    we   left   Montreal   for 
Quebec  in  the  steamboat  Quebec,  and  arrived  here  Thursday 
evening.     On  board  this  boat  we  became  acquainted  with  a  priest 
attached  to  the  General  Hospital,  belonging  to  the  nuns  of  the 
order  of  St.  Augustine  of  Quebec.     He  could  not  speak  English. 
The  captain  was  our  interpreter.     On  Saturday  he  called  on  us, 
and  invited  us  to  visit  him  on  Monday.     We  went.     He  gave  us 
some  cake  made  by  the  nuns,  and  something  to  drink.     We  then 
went  into  the  chapel,  the  curtain  was  drawn,  and  through  the 
grates  we  saw  several  nuns  at  prayers.    Here  we  were  also  pre- 
sented to  the  superior,  and  saw  a  number  of  nuns.     You  must 
not  understand  we  were  presented  in  the  chapel,  but  in  the  audi- 
ence-room.   A  grate  was  between  us.     The  priest,  after  showing 
us  everything  worthy  of  our  notice  here,  took  us  to  St.  Eock 
suburbs  to  see  the  chapel  of  St.  Eock  and  the  priests'  dresses. 
They  were  splendid.     The  same  morning  we  visited  Cape  Dia- 
mond, and  went  into  the  subterraneous  passage.     We  do  not 
dine  at  this  place  until  after  five  o'clock.    Before  telling  you  this, 
I  should  have  mentioned  that  on  Friday,  July  2,  we  visited  the 


24  ARGUMENTS,   SPEECHES,  ADDIIESSES, 

Plains  of  Abraham  and  Wolfe's  Cove,  and  saw  the  place  where 
Wolfe  died.  In  the  evening  we  walked  ronnd  the  town.  Satur- 
day we  went  to  the  Falls  of  Chaudiere.  Sunday,  in  the  morn- 
ing, went  to  the  Estabhshed  Church,  and  in  the  afternoon  to 
the  Cathedral.  You  must  wait  patiently  for  particulars  until 
we  meet.  AVe  are  all  well  and  in  good  spirits. — Yours,  most 
affectionately, 

Maeiam. 


No.  IV.— Vol.  1,  p.  75. 
J\7irff/fition   of  t?ie  Hudson. 


Upon  no  subject  have  our  citizens  a  better  right  to  exhibit  a 
deep  feeling  than  upon  that  of  the  navigation  of  the  Hudson.  It 
may  be  impossible  to  impart  the  same  degree  of  feeling  to  others, 
for  it  is  not  easy  fully  to  appreciate  the  disadvantages  under 
which  they  labor,  without  a  personal  observation  and  knowledge 
of  them ;  but  we  trust  that  sufficient  interest  in  the  question  will 
be  taken  by  the  Legislature,  to  aid  in  removing  the  obstructions 
which  form  so  serious  an  impediment  to  the  navigation,  not  only 
from  this  city,  but  from  the  places  above.  As  an  object  of  public 
as  well  as  of  local  advantage,  it  presents  strong  claims  to  the 
legislative  interference,  the  necessity  of  an  early  attention  to 
which  is  considerably  increased  by  the  constantly  increasing 
alluvial  formations  between  this  city  and  New  Baltimore.  The 
following  information  upon  this  subject,  in  addition  to  the  de- 
tailed statements  laid  before  the  last  Legislature,  is  copied  from  a 
memorial  of  the  Chamber  of  Commerce  of  this  city,  presented  to 
the  Senate  on  the  13th  instant  by  Mr.  Dudley. 
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No.  v.— Vol.  1,  p.  75. 

To  the  Honorable  tlie  Legislature  of  the  State  of  New  York,  in 
Senate  and  AsscmUy  Convened: 

The  memorial  of  the  citizens  of  Albany  and  its  vicinity,  on 
the  subject  of  improving  the  navigation  of  Hudson  river  below 
that  city,  respectfully  represents : 

That  the  citizens  of  Albany,  Troy,  Aul)urn,  and  Rochester, 
presented  memorials  on  this  sul)ject  to  the  last  Legislature,  and 
urged  the  importance  of  giving  it  early  attention.  They  were 
referred,  in  the  Senate,  to  the  committee  to  whom  was  referred 
that  part  of  the  Governor's  Message  which  related  to  the  same 
subject.  The  committee  reported  in  favor  of  carrying  into  effect 
the  contemplated  improvement,  and  introduced  a  bill  for  that 
purpose.  Some  diversity  of  opinion,  however,  existing,  as  to  the 
best  mode  of  effecting  the  ol)ject,  and  other  subjects  of  deeper 
interest  occupying  the  Legislature,  a  law  Avas  not  passed.  The 
citizens  of  Albany  and  its  vicinity  stated,  in  their  memorial,  tlie 
extent  and  rapid  increase,  for  the  last  few  years,  of  the  impedi- 
ments to  an  easy  and  regular  navigation  of  the  Hudson  between 
that  city  and  New  Baltimore;  the  injurious  effects  of  these  im- 
pediments to  the  commerce  of  the  state ;  their  probable  causes ; 
and  suggested  a  plan  for  their  removal.  The  memorial  is  now  on 
the  files  of  the  Senate,  and  the  attention  of  the  Legislature  is 
respectfully  requested  to  it,  and  to  the  report  of  the  committee 
before-mentioned.  Your  memorialists  beg  leave  to  present  some 
additional  vieAvs  of  this  suljject  to  the  Legislature,  showing,  if 
possible,  more  clearly  the  necessity  and  importance  of  not  allow- 
ing the  present  session  to  pass  Avithout  making  an  adequate  ap- 
propriation for  the  improvement  required. 

The  navigableness  of  this  noble  river  early  arrested  public 
attention.  In  the  year  1796,  the  Legislature  made  a  liberal 
grant  of  money  to  improve  it  above  the  city  of  Albany;  and  that 
grant  has  been  followed  by  almost  annual  appropriations  to  the 
same  object  until  the  year  1817,  at  which  time  the  era  of  internal 
improvements,  upon  a  grand  scale,  began  in  this  state. 

In  the  year  1803,  an  appropriation  was  made  for  removing 
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obstructions,  and  improving  the  navigation  in  Hudson  river 
below  the  city  of  Albany.  Several  other  appropriations  of  the 
same  kind  have  been  made  since  that  time — small,  however,  in 
comparison  with  those  for  the  improvement  of  the  river  above 
that  city.  These  appropriations  were  inadequate  to  the  object  in 
view.  They  produced  only  temjjorary  relief;  the  permanent 
obstructions  remained.  Since  1817  a  different  course  has  been 
pursued. 

The  canal  commissioners  have  adopted  and  executed,  above 
Troy,  a  plan  of  improvement  proportionate  to  the  importance 
and  difficulty  of  the  navigation.  They  have  expended  $200,000 
and  upwards  of  the  public  money  on  works  in  the  river  and  upon 
its  banks  in  the  vicinity  of  Troy,  Lansingburg,  and  Waterford, 
and  for  their  benefit.  During  that  period  no  portion  of  the 
puljlic  property  has  been  applied  to  objects  particularly  beneficial 
to  the  city  of  Albany.  Her  citizens  have  only  shared  in  the 
general  prosperity  of  the  state.  They  have  not  even  asked  a 
favor  from  the  treasury.  On  the  contrary,  they  have  voluntarily 
contributed  their  individual  funds  to  construct  a  basin  in  front 
of  their  city,  at  an  expense  of  $110,000  and  upwards,  for  a  termi- 
nation of  the  grand  canal,  and  on  a  scale  commensurate  with  its 
magnificence  and  importance. 

The  increasing  commerce  on  the  Hudson  now  requires  legis- 
lative aid  to  improve  the  navigation  beloAV  this  city.  An  impar- 
tial distribution  of  the  public  money,  for  local  objects,  appears  to 
require  a  liberal  grant  for  this  purpose.  Considerations  of  a  more 
general  nature  show  the  propriety  and  necessity  of  the  measure. 
By  the  erection  of  the  dam  and  lock  above  Troy,  sloop  naviga- 
tion is  furnished  to  "Waterford.  This  is  useless,  and  the  money 
expended  to  effect  it,  wasted,  unless  there  is  a  free  navigation 
below.  Albany  alone  will  not  be  benefited  by  the  contemplated 
improvement.  The  towns  on  the  river  above  would  share  in  the 
advantages.  The  obstructions  intended  to  be  removed  are  alike 
embarrassing  to  all.  They  as  frequently  detain  the  sloops  from 
Troy,  Lansingburg,  and  Waterford,  as  those  from  Albany.  The 
experience  of  the  last  two  years  has  convinced  all  candid  ob- 
servers that  the  principal  part  of  the  produce  which  will  be 
brought  from  the  interior  in  our  canals,  will  follow  them  to  their 
termination.     The  spacious  basin  at  Albany  must  be  the  great 
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depository  of  canal  boats — the  chief  place  of  transshipment.  It 
has  been  a  prominent  feature  in  our  plan  of  internal  improve- 
ments to  carry  artificial  navigation  to  a  point  on  the  Hudson  at 
which  it  would  meet  free  natural  navigation.  The  necessity  of 
this  13  manifest.  In  truth,  it  has  been  the  principal  object  sought. 
Our  system  of  inland  navigation  would  be  imperfect,  and  com- 
paratively useless,  without  it.  The  same  reasons  which  have 
induced  the  state  to  expend  millions  in  canals,  ought  to  produce 
an  adequate  appropriation  for  the  contemplated  improvement. 
There  will  probably  never  be  a  time  so  favorable  as  the  present 
for  effecting  this  desirable  object.  There  is  an  abundance  of  un- 
appropriated funds  in  the  treasury,  and  the  state  contains  many 
citizens  of  skill  and  experience  in  executing  projects  of  this  kind, 
who  could  devote  their  time  to  this  object  with  great  advantage, 
skill,  and  ability. 

This  is  a  work  which  must  be  done  in  time,  and  the  incon- 
venience and  embarrassments  which  its  delay  occasions  to  the 
commercial  interests  of  the  state,  immeasurably  exceed  the  value 
of  the  interest  of  the  money  which  would  be  required  to  com- 
plete it. 

The  memorialists,  therefore,  submit  to  the  Legislature  tlie 
propriety  of  passing  a  law  at  the  present  session  for  improving 
the  navigation  of  the  Hudson  below  the  city  of  Albany. 


No.  VI. — Vol.  1,  p.  85. 


"Revue  Sncj'ctoj)edique ,  and  Canal  from  Soston  to  the 
Hudson. 

Messrs.  Editoes, — The  views  entertained  by  foreigners  of  tliis 
country,  and  of  our  various  projects  for  improvement,  being  in- 
teresting to  all  classes  of  readers,  I  take  the  liberty  of  sending  you 
a  translation  of  some  remarks  in  the  number  for  May,  of  the 
Eevue  Encyclopedique  published  at  Paris,  on  the  subject  of  the 
contemplated  canal  between  Boston  and  the  Connecticut  and 
Hudson  rivers.  And  I  avail  myself  of  this  occasion  to  say,  what 
has   often   been    said   before   in    different   publications   in   this 
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country,  that  tlie  Revue  is  one  of  the  ablest  and  most  useful  pro- 
ductions of  the  present  day.  Although  there  may  not  be  among 
the  contributors  to  its  pages  a  master-spirit  like  Jeffries,  there 
are,  however,  a  large  number  of  distinguished  scholars  in  each 
department  of  literature,  the  sciences  and  the  arts,  who  devote  a 
great  portion  of  their  time  to  its  service,  and  supply,  by  variety  of 
talent  and  learning,  the  want  of  the  pre-eminent  endowments  of 
the  Scotch  Reviewer.  It  is  also  one  of  the  cheapest  Avorks  of  the 
kind  now  published.  A  number  containing  upwards  of  500 
pages  is  published  every  month,  and  furnished  to  subscribers  in 
this  country  for  $1.  Every  person  Avho  can  read  the  French 
language  ought  to  look  into  its  contents,  and  if  they  have  not 
time,  or  do  not  vrish  to  read  all  the  articles,  to  select  such  as  are 
most  useful  and  entertaining. 

A.  B. 

"  Report  of  the  commissioners  of  the  commonwealth  of  Mas- 
sachusetts on  the  construction  of  a  canal  between  the  port  of 
Boston  and  the  Connecticut  and  Hudson  rivers.  Boston,  1826, 
8vo,  pp.  185,  with  an  Appendix,  pp.  62,  and  a  map. 

"  Every  work  which  the  United  States  execute,  to  promote 
their  prosperity,  gives  us  additional  knowledge  of  their  country, 
important  statistical  data,  and  valuable  suggestions  on  political 
economy.  The  project  of  a  canal  between  the  port  of  Boston 
and  the  Hudson  river,  to  unite  with  the  canal  of  the  great  lakes, 
furnishes  a  new  occasion  to  consider  the  motives  for  undertaking 
these  great  commercial  avenues — these  monuments  worthy  of  a 
wise  nation  Avliich  does  not  lavish  its  resources  in  the  gratification 
of  its  vanity.  This  report  shows  what  are  the  wants  of  an  active 
and  rapidly-increasing  population,  and  the  certainty  of  their 
being  abundantly  supplied  with  the  aid  of  new  outlets  and  easier 
modes  of  transportation ;  it  shows,  in  one  word,  that  the  govern- 
ment is  guided  by  elevated  considerations  of  public  good,  and  that 
its  intentions  and  views  are  fully  seconded  by  those  who  are 
charged  with  the  execution  of  the  projects. 

"  The  canal  will  unite  with  the  Hudson  river  at  Waterford ; 
and  boats  on  the  Erie  canal  will  enter  it  by  passing  a  few  miles 
on  the  Champlain  canal.  The  distance  between  Boston  and 
Waterford  is  178  miles.  The  expense  is  estimated  at  12,700,000. 
The  difficulties  of  executing   the   Avork   are   sufficiently   great, 
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for  the    canal   must   be   cut   several   times   through   very  hard 
rocks. 

"  Mr.  Laommi  Baldwin,  the  engineer  who  made  the  surveys, 
says  nothing  of  the  nature  of  these  rocks,  nor  was  it  necessary 
that  he  should,  for  a  mineralogical  description  of  Connecticut 
had  already  been  published ;  but  Epaphras  Hoyt,  the  principal 
eno-ineer,  who  also  surveyed  the  route,  has  discovered  a  curious 
fact  which  the  mineralogists  have  not  mentioned ;  it  is  a  rocking 
stone  in  the  bed  of  the  Deerfield  river.  This  stone,  liowever,  is 
one  of  the  smallest  of  those  wliich  possess  mobility,  its  diameter 
being  only  about  six  English  feet.  It  may  be  here  remarked, 
that  the  number  of  these  rocking  stones  appears  to  be  greater  in 
the  countries  of  North  America,  than  in  any  other  parts  of  the 
earth*." 


No.  YIL— Vol.  1,  p.  85. 
Trial  by  Jiny  in   Ceylon. 

FOR  THE  NATIONAL  OBSERVER. 

Albany,  Dec.  6, 1S26. 

Mr.  South  WICK, — While  looking  over  the  July  number  of  the 
Eevue  Encyclopedique,  I  met  with  an  account  of  the  introduc- 
tion of  the  trial  by  jury  into  the  benighted  Island  of  Ceylon, 
where  religious  superstitions  of  the  grossest  kind  liave  held  the 
mind  of  man  in  bondage  for  many  centuries.  The  fact  that  such 
a  measure  had  been  adopted  was  new  to  me ;  and  I  was  induced 
to  read  the  whole  article,  and  Avas  richly  rewarded  for  my  time. 
Few  projects  of  the  present  century  for  ameliorating  tlie  condi- 
tion of  the  human  race  have  produced  more  benign  results. 
These  results  demonstrate  the  practicability  of  raising  the  im- 
mense mass  of  eastern  population  from  the  degradation  in  which 
it  is  now  sunk,  by  the  apphcation  of  proper  means ;  and  that  prob- 
ably no  means  can  be  more  efficacious  than  to  give  them  a  part 
in  the  administration  of  tlie  laws,  and  thus  show  tliem  that  tliey 
were  created  for  higher  and  nobler  purposes  than  to  minister  to 
the  vices  and  folly  of  a  crafty  priesthood,  and  to  the  insatiable 


30  ARGUMENTS,   SPEECHES,  ADDRESSES, 

cupidity  of  an  organized  band  of  plunderers,  who  rob  them  under 
the  forms  of  law. 

I  have  translated  the  article  for  my  own  amusement  and  in- 
struction, and  send  you  the  translation  for  publication,  if  you 
think  it,  or  any  part  of  it,  worth  a  place  in  your  paper. 

A.  B. 

[Translated  from  the  number  for  July  of  tlie  Revue  Encyclopedique, 
published  at  Paris.] 

ON   THE   ESTABLISHMENT   OF   THE    TRIAL   BY  JURY   IN  THE 
ISLAND  OF   CEYLON. 

We  have  before  us  a  letter,  written  on  the  2Gtli  of  May,  1825, 
by  Mr.  Alexander  Johnston,  chief  justice  of  the  Island  of  Ceylon, 
to  Mr.  Wyn,  president  of  the  board  of  control  for  the  affairs  of 
India  at  London.  This  magistrate,  whose  intelligence  equals  his 
philanthropy,  has  given  an  account  of  the  introduction  of  the 
trial  by  jury  into  the  English  colony,  and  of  the  happy  effects 
which  have  already  been  produced  by  this  admirable  institution. 
Believing  that  nothing  would  show  more  evidently  all  the  advan- 
tages attending  it  than  a  relation  of  the  facts,  which  are  stated 
with  clearness,  we  have  thought  that,  in  communicating  them  to 
our  readers,  we  should  perform  one  of  the  duties  which  we  have 
imposed  on  ourselves,  viz.,  to  communicate  from  time  to  time  the 
progress  of  civilization  in  all  parts  of  the  world,  and  at  the  same 
time  show  the  possibility  of  participating  in  the  improvements  of 
foreign  countries,  or  the  necessity  of  such  participation. 

London,  2Gth  May,  1S2G. 

SiE, — You  have  expressed  a  desire  to  knoAV  the  plan  wdiicli  I 
adopted  for  introducing  the  trial  by  jury  into  Ceylon,  when  I 
held  the  offices  of  chief  justice  and  first  member  of  his  Majesty's 
council  in  that  island.  I  will  gratify  you  with  pleasure,  and 
show  you  how  the  right  of  sitting  as  jurors  was  conferred,  as  well 
on  the  natives  of  the  demicast  as  on  the  inhabitants,  born  in  the 
country,  of  every  cast  and  religion.  I  will  also  explain  to  you 
the  motives  which  induced  me  to  propose  this  plan,  the  manner 
in  which  it  has  been  executed,  and  the  results  which  have  been 
obtained. 
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The  judicial  system  of  the  island  was  tardy,  expensive,  and 
unpopular.  The  great  defects  of  that  system  were  attributable 
to  the  little  importance  which  the  natives  attached  to  a  character 
for  veracity — to  tlie  little  interest  which  they  took  in  the  admin- 
istration of  justice,  which  they  left  Avholly  to  foreigners — to  the 
difficulty  which  the  European  judges,  who  were  obliged  to  pro- 
nounce on  the  facts,  and  at  the  same  time  apply  the  law,  encoun- 
tered in  ascertaining  the  degree  of  confidence  which  could  bo 
i:)laced  in  the  testimony  of  the  natives — and  to  the  slowness  of 
legal  proceedings,  which  was  attended  by  the  double  inconveni- 
ence of  detaining  the  witnesses  a  long  time  at  court,  and  of 
causing  heavy  expenses  to  the  government.  There  were  several 
means  which  it  Avas  necessary  to  use  in  remedying  these  defects 
in  the  administration  of  justice.  It  was  necessary,  in  the  first 
place,  to  interest  the  ]iatives,  by  bestowing  a  large  portion  of  it 
on  them;  secondly,  to  render  truth  estimable  by  accustoming 
them  to  consider  it  an  indispensable  qualification  for  obtaining 
the  good  opinion  of  their  fellow-citizens,  or  employment  under 
the  government;  thirdly,  to  appoint  the  natives  themselves 
judges  of  the  fact — as  the  knowledge  which  they  had  of  the 
character  of  their  own  countrymen  rendered  them  more  capable 
than  strangers  of  appreciating  the  value  of  their  testimony — also, 
to  shorten  the  time  of  the  trials,  so  that  the  witnesses  might  be 
relieved  from  a  long  attendance  at  court,  and  the  great  expenses 
of  the  government  diminished.  The  introduction  of  the  trial  by 
jury  at  Ceylon,  and  the  extension  of  the  right  to  serve  as  jurors 
to  all  the  natives,  with  some  few  exceptions,  appeared  to  me  the 
best  mode  of  effecting  the  object  in  view.  I  consulted  the  prin- 
cipal ministers  of  the  religion  of  Boodh  concerning  the  interests 
of  the  Cingalese  in  the  southern  part  of  the  island,  and  the 
Brahmins  of  Kemissura,  Madura,  and  Jafria,  concerning  the  inter- 
ests of  the  Hindoos  in  the  northern  part.  I  submitted  my  plan 
afterwards  to  the  governor  and  council  of  the  island.  Sir  T. 
Maitland,  who  was  then  governor,  and  the  other  members  of  the 
council,  considered  the  adoption  of  my  plan  an  object  of  great 
importance  in  respect  to  the  prosperity  of  the  island ;  but 
they  feared  that  the  proposed  plan  would  meet  Avith  objections 
in  England,  because  no  rights  had  been  granted  to  any  of  the 
natives  of  India  of  the  kind  Avhich  I  asked  for  the  natives  of 
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Ceylon.  I  was  therefore  sent  on  an  official  mission  to  England, 
in  my  capacity  of  first  member  of  the  council  of  the  island,  with 
full  power  to  urge  the  adoption  of  the  measure,  with  such  modifi- 
cations as  his  Majesty's  ministers  should  judge  necessary  after 
they  had  considered  the  subject.  After  the  project  had  been 
thoroughly  examined  in  London,  a  charter  was  granted  under  the 
great  seal  to  the  natives  of  Ceylon,  which  conferred  on  them  the 
right  of  sitting  and  judging  as  jurors  in  criminal  causes  accord- 
ing to  the  plan  Avhich  I  had  proposed,  and  on  my  return  to 
Ceylon  in  1811  measures  were  taken  to  carry  it  into  effect. 

To  give  you  an  idea  of  the  manner  in  Avhicli  the  trial  by  jury 
has  been  introduced  among  the  natives  of  Ceylon  and  the  in- 
habitants constituting  the  demi-cast,  I  ought  to  inform  you,  first, 
of  the  conditions  on  which  a  native  can  be  one  of  a  jury;  secondly, 
how  the  jurors  are  summoned  at  each  session  of  the  court;  thirdly, 
how  they  are  chosen  for  each  trial ;  and,  fourthly,  how  they  form 
their  opinions  and  pronounce  their  verdict.  Every  native  of 
Ceylon,  who  is  free,  twenty-one  years  of  age,  and  a  resident  of  the 
island,  is  qualified  to  serve  as  a  juror.  As  soon  as  the  time  of 
holding  a  court  in  a  county  is  fixed  the  sheriff  summons  a  great 
number  of  jurors  of  each  cast.  He  is  very  careful  not  to  summon 
a  juror  out  of  his  turn,  nor  when  his  business  would  render  it 
inconvenient  for  him  to  leave  home,  nor  when  the  presence  of 
the  men  of  his  cast  are  required  at  any  religious  ceremony.  At 
the  opening  of  the  court  the  names  of  all  the  jurors  who  have  been 
summoned  are  called ;  those  who  appear  take  their  seats  with  the 
magistrates  and  police-officers,  and  the  judge  then  addresses  them 
on  the  subject  of  the  offences  which  they  will  be  called  to  try. 
The  criminals  are  next  presented  and  arraigned.  Each  one  has 
the  right  of  being  tried  by  thirteen  jurors  of  his  own  cast,  unless 
the  prosecuting  attorne}',  who  performs  at  Ceylon  almost  the  same 
duties  which  the  lord-advocate  does  in  Scotland,  is  able  to  assign 
satisfactory  reasons  for  depriving  him  of  his  right,  or  unless  the 
accused  himself,  fearing  the  prejudices  of  a  part  of  his  own  cast, 
should  demand  a  jury  of  another  cast,  or  of  the  half-cast,  or  of 
Europeans.  After  the  cast  which  ought  to  furnish  the  jury  is 
definitively  settled,  the  clerk  of  the  court  puts  into  an  urn,  which 
is  placed  so  as  to  be  near  the  whole  audience,  the  names  of  a  great 
number  of  the  jurors  of  the  cast  from  which  the  jury  is  to  be 
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taken.  The  accused  is  entitled  to  five  peremptory  challenges  and 
to  an  indefinite  number  for  cause,  when  thirteen  unexceptionable 
names  have  been  drawn  from  the  urn  ;  each  juror  takes  an  oath, 
according  to  the  forms  of  his  own  religion,  to  decide  the  cause 
justly  and  impartially.  The  prosecuting  attorney  opens  the  case 
to  the  court  (and  by  an  interpreter  if  necessary),  and  proceeds  to 
call  all  his  witnesses.  The  judge  receives  their  testimony  in  the 
presence  of  the  jury,  and  also  with  the  aid  of  an  interpreter  if 
needed.  The  jurors  have  the  right  of  examining,  and  the  accused 
of  cross-examining  the  witnesses.  When  the  prosecutor  has 
established  the  charge,  the  accused  opens  his  defence  and  pro- 
duces his  witnesses.  Their  testimony  is  also  taken  by  the  judge  ; 
the  jurors  exercising  the  right  of  examination,  and  the  prosecut- 
ing attorney  his,  of  cross-examination.  Seldom,  and  never  unless 
under  extraordinary  circumstances,  is  the  prosecutor  allowed  to 
reply,  or  introduce  further  testimony.  The  trial  is  closed  with 
the  defence,  and  the  judge  then  recapitulates  from  his  notes,  to 
the  jury  (and  with  the  aid  of  an  interpreter,  if  required),  the  re- 
sults of  the  testimony,  and  adds  such  observations  as  he  thinks 
useful.  The  jury,  after  having  deliberated  together,  either  in 
their  seat  or  privately  in  their  room,  deliver  their  verdict  by  their 
foreman  in  open  court.  The  verdict  is  formed  by  the  opinion  or 
a  majority  of  the  jurors.  Great  care  is  taken  to  prevent  them 
from  separating  or  conversing  with  any  one,  from  the  time  they 
are  sworn  until  their  verdict  is  pronounced  and  publicly  recorded 
by  the  clerk. 

The  number  of  the  natives  of  every  cast  who  are  qualified  to 
serve  as  jurors  is  so  great,  and  there  is  so  much  uncertainty  in 
respect  to  those  who  shall  compose  a  jury,  or  what  may  be  their 
character,  that  it  is  almost  impossiljle  to  influence  or  corrupt 
them.  The  number  of  jurors  summoned  by  the  sheriff  at  every 
session  of  the  court,  the  impartiality  of  the  selection  by  lot,  the 
right  of  challenge  exercised  by  the  accused  and  the  public  prose- 
cutor, and  the  particular  care  which  the  court  takes  to  prevent 
the  jurors,  after  they  are  sworn,  from  communicating  with  each 
other  or  third  persons,  give  great  weight  to  their  decision. 

The  natives  now  decide   the   questions  of  fact,  and  conse- 
quently the  European  judges  have  only  to  expound  and  apply 
the  law.     This  division  of  judicial  functions  renders  it  unneces- 
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sary  for  more  than  one  judge  to  attend  trials  by  jury,  while  two 
or  three  are  required  when  they  performed  both  duties.  The 
native  jurors,  knowing  what  reliance  may  be  placed  on  the  tes- 
timony of  the  witnesses,  decide  questions  of  fact  with  more 
accuracy  and  promptness  than  the  Europeans.  Since,  too,  the 
introduction  of  the  jury,  not  more  than  one  day  is  consumed  in 
the  trial  and  decision  of  a  cause,  nor  more  than  eight  or  ten 
days  in  the  session  of  a  court ;  when  heretofore  a  trial  sometimes 
continued  six  weeks  or  two  months,  and  a  session  of  the  court 
often  three  months.  All  the  natives  who  attend  court  as  jurors 
acquaint  themselves  so  thoroughly  during  their  attendance  with 
the  forms  of  legal  proceedings  and  the  rules  of  examination,  that 
the  government,  since  the  establishment  of  this  institution,  has 
been  able  to  select  from  the  natives  and  the  members  of  the 
demi-cast,  some  most  excellent  and  worthy  magistrates  for  the 
country.  Placed  under  the  inspection  of  the  supreme  court, 
they  administer  justice  to  their  fellow-citizens  in  small  matters 
with  but  little  if  any  expense  to  governmeut.  The  introduction 
of  jurors  composed  of  natives  has  produced  a  threefold  benefit ; 
■'it  luxs  increased  the  usefulness  and  importance  of  the  courts  of 
justice,  relieved  the  accused  and  the  witness  from  the  great  incon- 
venience to  which  they  were  subjected  by  the  long  continuance 
of  the  sessions  of  the  court,  and  enabled  the  government  to  saA'e 
in  the  administration  of  justice  £10,000  per  annum,  as  my  report 
shows  (page  8  of  the  printed  document  sent  to  London).  'No 
man  of  doubtful  integrity  and  veracity  is  inscribed  on  the  list  of 
jurors,  and  this  makes  such  an  inscription  an  evidence  of  fair 
character.  They  appeal  to  it  when  charged  with  offences,  and 
rely  on  it  when  they  apply  to  government  for  employment. 
The  lists  of  jurors  which  are  received  at  every  term  of  the 
supreme  court  exercise  over  the  people  of  that  country  a 
powerful  influence,  and  induce  all  the  inhabitants  to  attach  more 
importance  to  truth  than  they  have  been  accustomed  to  hereto- 
fore. The  right  of  sitting  as  jurors  has  elevated  the  character 
of  the  natives  of  Ceylon,  and  rapidly  advanced  them  in  moral 
attainments.  All  who  are  inscribed  on  the  rolls,  of  jurors  think 
that  they  possess  as  great  a  share  as  the  European  judges  them- 
selves in  the  government  of  their  country,  and  also  take  an  in- 
terest in  the  support  of  the  British  government  to  which  they 
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were  before  strangers.  A  judgment  can  be  formed  of  the  change 
which  has  taken  place  in  their  dispositions  in  this  respect,  by  the 
difference  in  their  conduct  during  the  war  of  Kandy  in  1803  and 
that  of  1816.  The  war  of  1803  was  previous  to  the  establishment 
of  the  trial  by  jury.  During  its  continuance  the  native  inhabit- 
ants of  the  English  possessions  were  for  the  most  part  in  a  state 
of  revolt. 

In  1816,  five  years  after  this  ncAV  mode  of  trial  was  intro- 
duced, so  far  from  showing  the  least  discontent,  they  availed 
themselves,  in  the  heat  of  the  contest,  of  my  return  to  Europe, 
to  express  through  me  their  gratitude  to  the  British  government, 
and  their  thanks  to  his  Majesty,  for  granting  them  the  important 
privilege  of  trial  by  jury.  This  attests  the  correctness  of  the 
address  inserted  at  pages  16-50  of  the  collection  which  I  have 
already  cited.  The  report,  made  in  1820  by  my  successor  in  the 
office  of  chief  justice,  furnishes  new  and.  decisive  proofs  of  the 
beneficial  effects  which  have  resulted  from  this  measure.  Some 
interesting  information  on  this  subject  may  be  found  in  pages 
289  and  290  of  the  tenth  volume  of  the  "Asiatic  Journal." 
Every  native  juror,  whatever  may  be  his  cast  or  religion,  and 
whatever  part  of  the  island  he  may  inhabit,  attends  court  at  least 
once  in  two  years.  At  the  opening  of  the  court  the  presiding 
judge  delivers  a  general  charge  to  the  jurors  in  attendance.  The 
institution  of  the  trial  by  jury  has,  therefore,  not  only  given  to  the 
natives  a  part  of  the  administration  of  justice,  but  also  an  oppor- 
tunity of  hearing  the  observations  of  the  judges  on  the  objects 
and  condition  of  society,  and  on  public  and  private  morals.  The 
difference  in  the  conduct  of  the  owners  of  slaves  in  Ceylon  in 
1806,  before  the  introduction  of  the  jury,  and  in  1816,  five  years 
after  its  introduction,  is  strong  evidence  of  the  change  which  the 
judges  have  effected  in  public  opinion,  by  availing  themselves  of 
the  opportunity,  which  the  opening  of  the  court  offered,  of  incul- 
cating on  the  minds  of  the  natives  correct  ideas  on  the  subject  of 
improving  the  different  classes  of  society.  The  right  of  holding 
their  slaves  having  been  g-ranted  to  the  owners  by  the  capitula- 
tion which  transferred  to  the  English,  in  1795,  this  Dutch 
colony,  the  British  government  has  not  thought  itself  authorized 
to  abolish  slavery,  however  desirable  such  a  measure  may  have 
been.     Nevertheless,  in  1806,  before  the  trial  by  jury  was  estab- 
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lished,  I  projiosed  to  the  iiroprietors  of  slaves  that  they  should 
themselves  adopt  some  plan  for  the  gradual  abolition  of  slavery. 
This  proposition  was  unanimously  rejected  at  that  time.  The 
institution  of  a  jury  for  the  benefit  of  the  natives  having  been 
introduced  in  1811,  I  availed  myself  after  that  time  of  every  op- 
portunity which  was  furnished  by  my  annual  addresses  to  the 
jurors,  who  were  generally  owners  of  slaves,  to  inform  them  what 
had  been  done  in  England  for  the  abolition  of  slavery.  In  addi- 
tion to  this,  I  pointed  out  the  difficulties  which  arose,  and  which 
they  themselves  could  not  but  perceive,  when  they  were  obliged 
to  perform  their  duties  as  jurors  in  prosecutions  in  which  slaves 
were  parties.  I  soon  observed  a  sensible  change  in  their  opinions 
concerning  slavery;  and  finally,  in  1816,  the  holders  of  slaves,  of 
every  cast  and  religion,  delivered  to  me,  for  the  purpose  of  being 
published  and  deposited  with  the  records  of  the  supreme  court, 
a  unanimous  resolution,  which  declared  that  all  the  children  of 
slaves  which  sliould  be  born  after  the  12th  of  August,  1816,  should 
l)e  free — a  measure  which,  in  a  few  years,  will  put  an  eud  thereto 
slavery,  which  has  oppressed  that  island  for  more  than  three  cen- 
turies. 

These  results  of  the  judicious  philanthroiiy  and  zeal  of  a 
magistrate,  whose  intelligence  and  experience  had  enabled  him 
to  preserve  the  happy  eflfects  of  a  wise  innovation,  furnished  an 
excellent  answer  to  the  arguments  which  prejudice  and  cupidity 
interpose  against  imjorovements.  It  is  remarkable  that  the 
natives  of  Ceylon  have  been  induced,  by  the  benefits  resulting 
from  the  trial  by  jury,  to  deliver  their  country  from  the  scourge 
of  slavery,  while  the  English  and  the  Creoles,  in  the  British 
colonies  of  the  AVest  Indies,  oppose  an  obstinate  resistance  to 
every  project  which  favors  their  unhappy  slaves,  and  find  apolo- 
gists among  distinguished  writers.  The  results  obtained  in 
Ceylon  do  honor  to  the  British  government,  and  induce  the  jihil- 
anthropic  to  regret  that  the  unfortunate  inhabitants  of  India, 
instead  of  being  placed  under  its  immediate  control,  are  still  con- 
demned to  groan  under  the  yoke  of  a  company  of  merchants, 
which,  so  long  as  it  possesses  this  beautiful  and  vast  country,  will 
surely  never  bestow  on  it  the  blessings  of  the  trial  by  jury,  nor 
unbind  the  fetters  of  the  slave. 
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Xo.  VIII.— Vol.  1,  p.  88. 

^e-elcctlon  of  Van  Hjiiren  to   Ignited  States  Senate. 

To  the  Republican  Memhers  of  ilie  Legislature. 

Some  plain  and  obvious  reasons  ii'liy  the  BepubUcan  Members  of 
the  Legislature,  ivho  are  supporters  of  the  Administration  of 
the  General  Government,  should  oppose  the  re-election  of  the 
Hon.  Martin  Van  Buren  to  the  Senate  of  the  United  States. 

The  Avriter  of  theso  pages  is  a  personal  friend  and  admirer  of 
Mr.  Van  Buren,  and,  in  submitting  these  remarks  to  his  political 
friends,  does  not  intend  to  injure  his  usefulness,  nor  impair  the 
high  confidence  which  the  republican  party  has  placed  in  him. 
If  it  was  believed  that  such  would  be  their  result,  they  would  be 
withheld.  But  no  intelligent  man  can  seriously  entertain  such 
an  opinion.  It  may  be  that  some  ardent  and  enthusiastic  parti- 
sans of  General  Jackson  may  have  wrought  up  their  imagina- 
tions to  such  a  pitch  as  to  believe  that  Mr.  Van  Buren's  future 
hopes  and  the  safety  of  the  republican  party  depend  on  his  re- 
election ;  and  it  may  also  be  that  some  of  his  most  devoted  and 
sincere  personal  friends,  led  away  by  the  ardor  of  their  attach- 
ment, may  honestly  entertain  the  same  opinion.  It  is,  however, 
far  more  probable  that  the  shrewd,  active,  and  intelligent  corps 
of  the  enemies  of  the  President  and  Secretary  of  State,  who  are 
daily  and  hourly  laboring  to  bring  them  into  discredit  with  the 
republican  party,  Avill  affect  to  believe  that,  if  another  is  preferred 
to  him,  he  and  the  party  with  which  he  is  connected  will  be  poli- 
tically destroyed.  It  is  the  pride  and  boast  of  that  party  that, 
while  they  honor  and  distinguish  with  favors  their  eminent  and 
active  members,  they  are  not  indebted  for  their  existence,  success, 
or  future  prospects  to  any  individual,  or  set  of  individuals,  how- 
ever meritorious  and  capable  they  may  be.  Will  any  well- 
informed  member  of  it  seriously  maintain  the  opinion  that  if 
Providence,  in  its  inscrutable  dealings,  should  terminate  the 
worldly  career  of  this  distinguished  individual,  or  deprive  him  of 
his  reason,  that  the  republican  party  would  be  dissolved  ?     Or  if 
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that  party,  or  a  respectable  portion  of  it,  should  see  fit  to  change 
his  sphere  of  action,  and  call  hira  from  the  general  into  the  state 
government,  or  desire  him  to  suspend  his  claims  on  it  for  a  time, 
and  wait  until  they  could  more  consistently  with  their  feelings 
and  policy  renew  their  favors,  that  a  like  catastrophe  would 
follow  ? 

Let  another  question  l;c  asked.  Would  Mr,  Van  Buren-have 
any  reason  to  complain  if  his  political  friends  should  wish  him 
to  retire  from  his  present  station  on  the  4th  of  March  next,  and 
would  he  complain  if  they  expressed  such  a  wish  ?  The  last 
branch  of  the  interrogatory  shall  be  answered  first. 

Although  the  writer  does  not  profess  to  know  Mr.  Van 
Buren's  most  secret  thoughts,  yet  he  is  confident  that  he  is  sutfi- 
ciently  well  accpiainted  with  him  to  state  what  would  be  his 
sentiments.  They  surely  are  not  so  selfish  and  grasping  as  to 
induce  him  to  insist  on  or  be  disappointed  if  he  does  not  succeed 
in  obtaining  preferment  against  the  wishes  of  a  majority,  or  a 
large  and  res^iectable  portion  of  his  political  associates,  who  may 
honestly  differ  with  him  on  some  points  of  policy.  Mr.  Van 
Buren,  or  the  writer  mistakes  him  greatly,  is  too  honorable  a 
man  to  crowd  himself,  or  wish  his  friends  to  crowd  him,  into  a 
situation  in  which  previously-avowed  opinions  would  oblige  him 
to  act  inconsistently,  or  misrepresent  the  views  of  a  majority  of 
his  constituents. 

He  has  been  in  the  enjoyment  of  the  best  gifts  of  his  party 
for  mauy  years,  and  if  views  of  policy  should  require  his  tem- 
porary retirement,  he  ought,  and  doubtless  would  be,  the  last  man 
to  forget  the  benefits  he  had  received. 

Furthermore,  Mr.  Van  Buren  put  himself  in  the  ranks  of  the 
opposition  to  the  administration  at  "Washington  at  an  early  day, 
and  without  consulting,  and  in  fact  before  he  could  consult,  the 
wishes  of  his  constituents.  This  he  had  an  undoubted  right  to 
do,  and  the  earliness  with  which  he  did  it  displays  something 
like  political  chivalry.  He  will  never  be  unwilling  to  meet  the 
consequences  of  this  act.  He  knew  at  the  time,  and  well  knows 
now,  that  one  of  those  consequences  is  the  decided  and  manly 
opposition  of  the  supporters  of  the  administration  among  his 
constituents  and  political  friends.  He  would  "laugh  in  his 
sleeve,"  as  the  phrase  is,  if  the  open  friends  of  the  general  ad- 
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ministration  were  wheedled  by  bis  advocates  about  the  capitol 
iuto  his  support. 

If  the  selection  he  has  made  at  Washington  proves  to  be  for- 
tunate, he  will  proljaldy  reap  the  benefit  of  his  early  declaration 
after  the  next  Presidential  contest.  He  knew  well  the  game  he 
had  to  play,  and  certainly  has  too  much  good  sense  to  suppose  he 
must  not  abide  the  result  of  an  unfortunate  move. 

But  whether  Mr.  Van  Buren  would  or  would  not  complain  in 
case  he  should  not  be  re-elected,  is  not  so  important  as  to  ascer- 
tain whether  he  would  have  any  reason  to  complain;  and  this 
was  the  first  branch  of  our  inquiry.  Perhaps  the  high  respect 
which  the  writer  entertains  for  the  talents  and  acquirements  of  this 
fortunate  and  eminent  politician,  and  the  obligations  which  many 
of  his  political  friends  may  suppose  the  repubHcan  party  is  under 
to  him  for  the  services  he  has  rendered  it,  may  lead  to  more  re- 
marks on  this  topic  than  its  importance  would  seem  to  justify. 
For  it  may  well  be  asked.  Shall  the  interests  of  the  state,  the 
policv  of  the  party,  or  of  a  large  portion  of  it,  yield  to  the  fancied 
or  real  claims  of  an  individual  to  preferment?  The  repuljhcan 
family  of  this  state  has  never  been  charged  with  ingratitude 
towards  any  of  its  members,  and  the  writer  would  deeply  regret 
advising  any  measure  which  could  justly  be  characterized  as  un- 
grateful. But  to  return  to  our  inquiry.  Will  Mr.  Van  Buren 
have  any  reason  to  complain  of  the  whole  or  any  portion  of  his 
party  who  may  consider  it  their  duty  to  oppose  his  re-election? 
He  took  his  ground  last  winter  at  Washington  with  a  full 
knowledge  that  a  large  majority  of  the  republicans  of  this  state 
approved  of  the  election  of  Mr.  Adams,  and  intended  to  give  his 
administration  a  lair  support.  He  set  himself  in  array  against  it 
before  its  character  could  be  known  by  its  measures,  and  thus  by 
his  early  and  avowed  hostility  to  the  President  and  Mr.  Clay,  not 
only  courted  but  defied  the  opposition  of  their  friends  in  this 
state.  Surely  his  most  zealous  advocates  will  not  pretend  he  has 
any  claims  on  them.  Has  he  any  on  the  republican  party?  The 
selfishness  of  modern  politicians  has  introduced  new  phrases  into 
our  language.  During  the  times  of  Jefferson  and  George  Clinton, 
when  republicans  united  their  efforts  to  support  the  constitution 
because  they  considered  it  their  duty,  the  man  would  have  been 
marked  as  unworthy  the  confidence  of  the  party  who  should  have 
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claimed  its  favors  on  the  ground  of  a  debt  due  to  liim.  To  create 
fictitious  obligations,  and  then  urge  their  performance,  is  a  recent 
device  to  gain  office,  and  one  which  the  distinguished  individual 
in  question  doubtless  despises.  It  is  resorted  to  only  by  his 
ardent  and  less  intelligent  supporters.  It  is  the  duty  now  as 
formerly  of  every  patriotic  citizen  to  become  an  active  member  of 
the  republican  party,  who  believes  its  policy  best  calculated  to 
promote  the  interests  of  the  state.  If  Mr.  Van  Buren  has  claims 
for  the  active  support  which  he  has  given  it,  then  an  account  of 
debt  and  credit  must  not  only  be  opened  with  him,  but  with  every 
otlier  member  of  the  party.  Who  does  not  see  that  pretended  claims 
are  idle  and  unfounded  ?  If  any  one,  hoAvever,  is  so  mercantile 
or  mercenary  in  his  notions  as  to  suppose  that  the  balance  of  the 
account  affects  the  question,  let  him  adjust  it  according  to  the 
rules  of  good  book-keeping,  and  act  accordingly.  Tlie  republi- 
can party  Avill  be  actuated  by  higher  and  nobler  motives. 

Mr.  Van  Buren  will  sufler  no  political  or  pecuniary  injury 
by  retiring  from  the  public  service  a  short  time.  He  will  soon 
be  called  into  it  again,  and  probably  under  circumstances  more 
favorable  to  his  usefulness  as  a  member  of  the  party.  He  has 
been  in  the  enjoyment  of  its  choicest  gifts  for  more  than  ten 
years ;  favor  has  followed  fiivor,  until  at  last  his  blind  admirers 
almost  think  he  has  a  pre-emptive  right  to  the  highest  offices  in 
the  gift  of  the  state.  Who  has  raised  him  to  his  present  eleva- 
tion? The  republican  party.  Does  he  not  owe  it,  then,  a  debt 
of  gratitude,  which  gives  it  a  right  to  decline  or  ask  his  future 
services  ?  How  unmanly  and  ignoble  would  be  his  conduct 
should  he  complain  if  the  interests  or  policy  of  that  party,  or  a 
portion  of  it,  required  the  election  of  some  other  gentleman  to 
the  Senate !  Nor  will  his  services  as  a  partisan  be  lost.  On  the 
contrary,  they  will  be  more  valuable.  He  will  be  with  his  poli- 
tical friends  during  the  sessions  of  the  Legislature,  and  they  will 
have  the  benefit  of  his  advice  and  assistance.  These  they  have  a 
right  to  demand  for  favors  previously  conferred. 

Let,  therefore,  the  subject  be  viewed  in  whatever  light  it  may, 
it  appears  to  be  very  clear  that  the  republican  party  may  decline 
Mr.  Van  Buren's  further  services  in  the  Senate  of  the  United 
States,  Avithout  doing  him  any  injustice  or  giving  him  any  good 
reason  to  complain. 
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Six  years  ago,  he  and  his  friends  thrust  Mr.  Sanford  out  of  the 
Senate  rather  abruptly,  and  who  ever  thought  of  accusing  the 
party  of  ingratitude,  or  questioning  their  right  to  prefer  Mr.  Van 
Buren  to  him  ?  And  who  ever  heard  Mr.  Sanford  complain  of 
his  political  associates,  or  question  the  correctness  of  their  con- 
duct ?  Did  it  do  him  or  the  party  any  injury  ?  Was  he  not 
noticed  again  the  first  opportunity  ?  And  is  he  not  now  just  as 
far  advanced  in  political  life  as  he  would  have  been  had  he  been 
re-elected  six  years  since? 

The  partisans  of  General  Jackson,  all  of  whom  are  zealous  in 
the  cause  of  Mr.  Van  Buren's  re-election,  trusting  to  their  superior 
skill  in  the  management  of  a  caucus,  have  been  exerting  all  their 
influence,  since  the  last  election  in  this  state,  to  bring  the  minds 
of  the  republican  members  of  the  Legislature  to  a  belief  that  the 
election  of  a  senator  ought  to  be  determined  by  vote  in  caucus. 
To  effect  this,  they  have  urged  union  among  republicans,  and 
labored  to  convince  them  that  it  would  be  unwise  and  impolitic 
for  the  party  to  take  sides  for  or  against  the  general  administra- 
tion, and  that  its  true  course  was  to  assume  and  maintain  a  strict 
neutrality.  The  effect  of  this  doctrine  upon  the  question  of 
senator  is  plain.  It  paralyzes  the  exertions  of  the  supporters  of 
the  President  and  Mr.  Clay,  and  places  them  in  a  situation  in 
which  they  will  become  either  the  instruments  or  silent  specta- 
tors of  the  election  of  a  decided  opponent.  While  tlie  doctrine  is 
preached,  the  practice  under  it  wears  a  different  aspect.  By  what 
other  test  can  the  general  administration  ascertain  who  are  its 
friends  or  foes  in  this  state,  than  by  the  political  character  of  the 
person  we  shall  send  to  the  Senate  ? 

What  is  the  difference  between  passing  a  resolution  censuring 
it,  and  electing  a  man  to  the  Senate  who,  it  is  well  known,  1ms 
and  will  oppose  all  its  measures?  When,  therefore,  Mr.  Van 
Buren's  friends  preach  neutrality,  they  do  it  only  to  carry  on  more 
effectually  a  Avar  in  disguise.  His  election  is  in  effect  a  pledge  of 
the  republican  party  to  support  General  Jackson.  Sophistry  can 
give  it  no  other  aspect.  The  republican  members  of  the  Legisla- 
ture are  asked,  with  great  solicitude  and  earnestness,  whether  they 
are  prepared  at  this  early  day  to  give  such  a  decisive  indication 
of  hostility  to  the  President  and  his  administration  as  the  re- 
election of  an  open  and  avowed  opponent  must  necessarily  give  ? 
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Sound  policy  and  self-respect  would  seem  to  require  a  different 
course.  It  is  impossible  to  see  how  the  true  and  honest  friends 
of  the  general  administration  can  reconcile  such  a  measure  with 
their  political  sentiments.  They  may  perhaps  try  to  satisfy 
themselves  with  tlie  excuse  that  they  were  outvoted  in  caucus. 
But  will  such  an  excuse  amount  to  anything,  when  they  go  into 
caucus  with  full  knowledge  that  they  will  be  in  the  minority  ? 
Most  certainly  not.  On  the  contrary,  it  will  aggravate  their 
abandonment  of  their  friends,  for  it  will  be  nothing  more  nor 
less  than  resorting  to  a  subterfuge  to  screen  themselves  from  just 
censure.  It  must  be  unnecessary  to  dwell  on  this  view  of  the 
subject,  as  there  can  be  no  true  friend  of  the  President  or  Mr. 
Clay  in  the  Legislature  who  is  ashamed  to  avow  his  friendship 
for  them;  and  if  there  is,  pray  let  him  be  known  by  whining  his 
apology  after  the  result  is  declared :  "  We  were  voted  down  in 
caucus."  Such  apologies  wilLbe  understood  and  duly  appreciated 
at  Washington.  Mr.  Van  Buren's  advocates  will  probably  cry, 
'•'  Treason !  treason ! "  at  these  remarks,  and  vociferate  the  de- 
nunciations against  any  man  who  may  attempt  to  maintain  them. 
Not  too  fast,  gentlemen !  Let  us  take  the  matter  i\])  coolly,  for  the 
writer  has  been  long  accustomed  to  the  usages  of  the  reijublican 
party,  and  thinks  he  understands  them  full  as  well  as  you  do ;  and 
what  is  moi'e,  he  humbly  apprehends  he  entertains  for  them  a  be- 
coming respect,  and  is  incapable  of  advising  a  measure  which  can 
in  any  way  lessen  the  beneiits  which  the  party  have  derived  from 
them.  Why  have  republicans  always  settled  differences  of  opinion 
by  taking  the  sense  of  the  majority  in  caucus  ?  The  answer  ia 
obvious.  Because  tliere  is  a  powerful  and  organized  party  in  the 
state  which  opposes  them  on  all  questions  of  policy  and  patron- 
age, and  self-preservation  renders  such  a  course  necessary.  Their 
opponents  have  always  done  the  same  thing  in  substance,  though 
they  have  resorted  to  various  devices  to  shelter  themselves  from 
the  odium  which,  in  the  opinion  of  some,  is  attached  to  such 
meetings.  As  long  as  there  are  two  political  parties  in  this  state 
in  hostility  to  each  other,  there  must  and  will  be  caucuses; 
and  that  party  will  generally  succeed  best  which  is  most  willing 
to  comply  with  the  will  of  the  majority.  The  republican  party 
has  always  been  more  magnanimous  in  this  respect  than  their 
opposers,  and  this  is  one  cause  of  their  success.     If  the  parties 
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in  this  state  had  no  opposite  interests  or  policy,  it  is  idle  to  sup- 
pose they  would  meet  to  concert  measures  in  hostility  to  each 
other,  or  that  they  would  exist  at  all.  Opi3osition  of  interests 
and  policy  create  and  sustain  parties,  and  when  that  ceases,  the 
parujs  which  it  created  cease  also.  There  is  a  marked  differ- 
ence between  the  interests  and  policy  of  the  republican  party  and 
its  opponents  on  all  questions  connected  with  the  administration 
of  this  state,  and  the  writer  will  be  the  last  man  to  advise  a  de- 
parture from  the  old  usages  of  the  party  on  those  questions.  It 
is  far  otherwise  at  this  time  in  respect  to  tlie  general  govern- 
ment. In  the  days  of  Jefferson  and  Madison,  the  whole  United 
States  were  divided  on  questions  of  national  policy,  and  the 
result  was  the  division  of  the  people  into  two  great  parties,  which 
embraced  the  Union.  As  long  as  those  parties  continued,  they 
were  obliged  to  hold  caucuses  to  settle  difierences  of  opinion 
among  their  respective  members,  and  produce  unity  of  action. 
It  was  in  those  days  that  the  republican  party  of  the  nation  was 
distinguished  for  the  wisdom  and  energy  of  its  measures,  and 
happy  and  fortunate  would  it  have  been  for  this  country  had  it 
remained  entire,  and  continued  to  flourish  till  this  day.  But  it 
is  a  melancholy  truth  that  this  noble  party  found  its  grave  in  the 
defeat  of  its  opponents  during  Mr.  Monroe's  administration.  It 
is  useless  now  to  mourn  over  its  destruction,  or  pine  at  the  bless- 
ings it  might  have  conferred.  In  this  state,  opposition  to  the 
republicans  as  a  party  has  continued  to  this  day,  and  to  meet 
that  opposition  the  old  usages  of  the  party  have  been,  and  will  be, 
successfully  followed.  The  republican  party,  as  a  national  party, 
has  had  no  existence  for  many  years.  Every  intelligent  man 
knows  this,  and  it  may  as  well  be  avowed  at  once,  for  "  honesty 
is  the  best  policy,"  as  well  in  poUtics  as  other  things.  Who- 
ever contends  that  the  republican  party  exists,  and  that  its 
usages  are  binding,  so  far  as  national  questions  are  concerned, 
argues  against  better  knowledge,  and,  without  any  violence  to 
charity,  may  well  be  suspected  of  some  selfish  design. 

This  view  of  the  subject  will  appear  more  striking  when  the 
fact  is  adverted  to,  that  there  is  no  difference  of  opinion  between 
the  two  parties  in  this  state,  considered  as  parties,  on  the  subject 
of  the  general  administration.  It  is  very  certain  that  they  are 
not  arrayed  against  each  other  on  questions  aflFecting  its  measures. 
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The  fact  is,  )3oth  parties  are  divided  among  themselves  on  every- 
thing connected  with  political  transactions  at  Washington,  and  to 
be  consistent,  the  two  corresponding  sections  of  each  should  con- 
cert their  measures  together.  This,  however,  is  unnecessary,  and 
only  mentioned  to  show  how  absurd  it  is  to  contend  that  the 
usages  of  the  republican  party,  established  and  maintained  for 
its  preservation  and  success  in  this  state,  should  be  applied  to 
national  subjects.  It  will  probably  be  urged  by  the  partisans  of 
General  Jackson,  that  submitting  some  measures  of  the  party 
to  a  caucus,  and  some  not,  v;ill  be  very  absurd.  So  it  would  be 
if  all  measures  were  alike  hostile  to  the  opposing  party  in  this 
state.  But  let  it  be  asked,  if  it  is  not  very  absurd  to  concert 
measures  by  caucus  against  our  friends  ?  The  Avriter  will  take 
the  liberty  of  making  a  suggestion  in  the  shape  of  a  prophecy, 
and  that  is,  that  if  the  republican  party  undertake  to  settle  in 
caucus  its  national  measures,  the  result  will  be  dissolution  and 
defeat  in  this  state.  Its  members  can  never  agree  in  such  a 
course.  It  proved  ruinous  to  the  party  two  years  ago,  and  will 
again.  The  better  way  is  to  come  to  an  understanding  at  once, 
that  every  republican  is  at  liberty  to  take  his  own  course  on  all 
measures  connected  with  the  general  administration.  This  Avill 
preserve  peace  and  harmony  at  home.  Possibly  the  vote  of  a 
majority  in  caucus  on  the  question  of  senator  may  control  the 
election,  but  it  cannot  control  Avhcn  the  general  contest  ap- 
proaches and  becomes  animated.  And  as  the  party  begins,  so  it 
must  endeavor  to  proceed.  The  result  will  be  anything  but  har- 
mony. Whether,  then,  there  is  a  small  majority  one  way  or  the 
other,  it  seems  to  be  most  judicious  not  to  attempt  to  carry  any- 
thing by  means  of  a  caucus.  Great  pains  have  been  taken  by  tlie 
friends  of  General  Jackson  to  convince  the  republican  members 
of  the  Legislature  that  there  is  great  unanimity  in  the  election 
of  My.  Van  Buren,  and  among  other  common  devices  have 
procured  all  the  friendly  editors  of  papers  throughout  the  state 
to  come  out  with  articles  on  the  subject.  This  should  deceive  no 
one.  As  it  is  very  certain  that  no  true  friend  of  the  President  or 
Mr.  Clay  will  for  a  moment  think  of  sending  an  open  and  avowed 
enemy  into  the  Senate,  it  is  clear  that  Mr.  Van  Buren  has  no 
support  beyond  the  partisans  of  General  Jackson. 

The  writer  can  assure  the  reader  that  he  is  no  protege  of  Mr. 
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Adams  or  Mr.  Clay,  nor  any  sharer  of  the  bounties  of  the  state  or 
general  government;  that  he  feels  a  deep  interest  in  the  honor 
and  prosperity  of  his  country,  and  has  written  these  pages,  as  he 
trusts,  under  the  influence  of  commendable  motives.  He  does 
not  wish  that  his  remarks  should  receive  greater  attention  than 
they  intrinsically  deserve.  He  submits  them  to  the  candid 
perusal  of  the  true  and  firm  friends  of  the  general  administra- 
tion, and  to  the  perusal  of  all  who  wish  the  day  far  distant  when 
military  renown  shall  qualify  a  citizen  for  the  Presidency. 

A  Republican". 


No.  IX.— Vol.  1,  p.  90. 

Arffumejii  oh    Trial  of  Stnoiff  for  Jifiirder. 

Mr.  Foot,  of  counsel  for  the  prosecution,  conceded  that  ad- 
missions of  guilt  were  only  receival)le  in  evidence  when  the  result 
of  the  operations  of  an  awakened  conscience.  The  question, 
therefore,  here  was,  whether  the  confessions  made  by  tlie  pris- 
oner were  in  consequence  of  inducements  held  forth  to  him,  or 
whether  they  arose  from  a  sense  of  guilt  ?  There  was  no  evi- 
dence that  at  the  time  of  the  confessions  any  inducements  what- 
ever were  presented  to  the  mind  of  the  prisoner,  of  the  nature  of 
a  threat  or  promise;  and  if  such  inducements  had  been  pre- 
sented, they  had  been  presented  at  periods  antecedent  to  the 
time  of  the  confessions,  and  when  no  admissions  had  been  the 
consequence.  ,That  the  rule  of  law  on  this  subject  goes  no  fur- 
ther than  to  exclude  admissions  of  the  same  or  like  facts,  ac- 
knowledged at  a  previous  time,  when  improper  or  illegal  induce- 
ments had  been  held  forth,  for  then  they  may  have  resulted  from 
the  same  influence  which  caused  the  original  confession.  That 
to  exclude  admissions,  l^ecause  at  some  previous  time  improper 
inducements  had  been  presented,  would  lie  destroying  one  of  the 
best  settled  rules  of  evidence,  viz.,  that  a  confession,  when  it  is 
voluntary,  is  one  of  the  strongest  proofs  of  guilt ;  for  it  cannot 
be  supposed  that  a  person  really  innocent  Avould  voluntarily  sub- 
ject himself  to  infamy  and  punishment.     Mr.  Foot  cited  a  case 
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where  a  prisoner  had  been  told  by  a  constable's  assistant  that  it 
would  be  better  for  him  to  confess,  but  the  magistrate  cautioned 
him  frequently  to  say  nothing  against  himself,  and  yet  his  con- 
fession was  held  to  be  admissible ;  and  several  other  cases  of  a 
like  import,  from  Starkie  on  Evidence,  II.,  49  and  50.  He  con- 
tended that  the  court  should  not  speculate  on  the  question 
whether  previous  inducements  may  not  have  influenced  the  con- 
fessions, but  the  inducements  should  be  shown  manifestly  to  have 
produced  the  effect. 

The  conduct  of  the  police  magistrate  in  examining  the  pris- 
oner on  oath,  on  the  8th  May^  was  not  only  excusable,  but  it 
was  his  duty.  The  prisoner  had  repeatedly  asserted  that  he  had 
seen  persons  lurking  about  the  house,  and  the  magistrate  had  a 
right  to  examine  him  on  the  subject  to  obtain  the  necessary  in- 
formation to  apprehend  the  felon.  At  all  events,  this  inquiry 
was  courted  by  the  prisoner  himself,  and  arose  from  his  own 
declarations.  The  grand  jury  also  had  the  right  to  examine  him 
on  oath,  to  give  evidence  against  another  person  implicated  in 
the  same  charge  with  himself.  Nothing  is  more  usual  than  that 
accomplices  are  called  upon  to  testify  against  each  other.  The 
right  has  never  before  been  questioned.  And  the  caution  of  the 
grand  jury  to  the  prisoner,  not  to  implicate  himself,  was  every- 
thing but  a  farce;  it  was  the  application  of  the  benign  and 
merciful  rule  of  our  criminal  code,  which,  while  it  asserts  its 
power  against  the  violators  of  law,  forgets  not  that  the  accused  is 
entitled  to  the  protection  of  the  law. 

Again;  the  prisoner  had  been  repeatedly  cautioned  by  the  police 
magistrate  against  criminating  himself  He  was  so  cautioned, 
particularly  on  his  first  examination,  and  we  are  prepared  to 
show  that  he  was  cautioned  in  the  same  manner  at  a  subsequent 
time.  And  if  after  being  thus  cautioned  by  the  magistrate,  he 
makes  disclosures,  the  rule  of  law  is  well  settled,  that  though 
subsequent  inducements  are  held  out,  the  confessions  of  a  pris- 
oner are  admissible. 
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No.  X. — Vol.  1,  p.  95. 

Tariff  of  fS38. 

Baltimore,  January  4, 1S28. 

Elisha  Dorr,  Esq. 

Dear  Sir:— I  had  not  intended  to  have  Avritten  to  you  nntil 
after  my  arrival  at  Washington;  but  having  met  in  this  city  with 
an  account  of  the  resolutions  and  debate  upon  it  for  giving  to  the 
Committee  on  Manufactures  power  to  institute  a  compulsory 
inquiry,  having  heard  the  subject  canvassed  by  able  and  sincere 
friends  of  domestic  industry,  and  having  learned  some  interesting 
facts  in  relation  to  this  proceeding,  I  have  concluded  to  write 
you  before  reaching  the  scene  of  action.  The  political  aspect  of 
the  vote  gives  great  anxiety  to  the  real  friends  of  our  manufac- 
turing and  agricultural  interests.  Mr.  Hezekiali  Niles,  who  is 
well  known  as  the  able  and  efficient  advocate  of  these  interests, 
has  given  me  the  following  statement  of  that  vote: 

For  the  AtjainBt  it.  Absent. 

Resolution.  " 

Maine 3 5 0 

New  Hampshire 1 5 0 

Massachusetts 0 11 2 

Vermont 0 5 0 

Ehode  Island 0 2 0 

Connecticut 0   ......    0 0 

New  York 15 10 3 

New  Jersey 0 4 2 

Pennsylvania 18 4 4 

Delaware 0 1 0 

Maryland 5 2 2 

Virginia 10 3 3 

North  Carolina 8 ....... .   2 3 

South  Carolina 8 0 1 

Georgia 0 0 1 

Kentucky -    0 5 1 

Tennessee 7 0 2 

Ohio 2 12 0 
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EJ.oUUion.  ^g-i^^tit.  Absent. 

Louisiana 3 0 0 

ludiuiia 0 3 0 

Mississippi o 1 0 0 

Illinois 1 0 0 

Missouri 0 1 0 

Alabama 3 0 0 

102  87  24 

IS^iue  friends  of  the  administration  voted  for  the  resolution; 
three  of  the  opposition  against  it.  Of  the  former,  only  two,  it  is 
believed,  are  at  all  favorable  to  a  protecting  tariff. 

This  statement  shows  a  number  of  extraordinary  and  alarm- 
ing facts.  Among  others,  the  following  :~lst.  The  opponents  of 
a  protecting  system  generally,  and,  it  is  believed,  universally,  voted 
for  the  resolution.  2d,  The  staunch  and  avowed  friends  of  the 
system  voted  against  it.  3d,  It  was  carried  mainly  by  votes  from 
our  own  state,  Pennsylvania,  and  Kentucky— the  three  principal 
manufocturing  and  agricultural  states  in  the  Union — and  those 
votes  are  given  by  General  Jackson's  supporters  in  those  states. 
There  are  one  or  two  exceptions,  but  they  are  too  slight  to 
change  the  character  of  the  vote.  4th,  The  whole  delegation  of 
Tennessee,  which  was  present,  voted  for  the  resolution. 

Let  General  Jackson's  sentiments  be  what  they  may,  this  vote 
of  his  party  (for  so  it  must  be  regarded  by  the  most  prejudiced  of 
his  friends)  ought  to  awaken  serious  apprehensions  on  the  part  of 
the  real  friends  of  domestic  industry  who  have  heretofore  coun- 
tenanced his  claims  to  the  Presidency.  The  people  of  New  York 
understand  strangling  measures  by  committees,  and,  if  I  am  a 
prophet,  they  will  properly  estimate  the  proceeding  in  question. 
Please  to  show  this  letter  to  Ur.  Knower,  to  wiiom  I  promised  to 
w^-ite  if  anything  interesting  occurred  on  the  subject  of  manufac- 
tures and  agriculture.  I  really  hope  that  he  will  take  pains  to 
give  his  political  friends  correct  views  of  this  unusual  step  at 
Washington.  Perhaps  the  result  will  disappoint  us.  I  sincerely 
hope  it  may. — I  remain,  dear  Sir,  respectfully  your  friend  and 

servant, 

Samuel  A.  Foot. 
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No.  XL— Vol.  1,  p.  101. 
Tariff  of  ^828. 

FOR  THE  AI.BANT  MORNING  CHRONICLE. 

Mr.  Beach  : — I  cannot  omit  to  express  my  entire  approbation 
of  the  article  in  the  Chronicle  of  to-day  on  the  subject  of  the 
tariff  bill,  and  the  high  gratification  I  received  in  perusing  it. 

The  interests  of  the  agriculturists  and  manufacturers  demand 
a  strict  adherence  to  the  recommendations  of  the  Harrisburg 
convention,  and  no  better  evidence  can  be  furnished  of  the 
friendship  of  an  individual  to  the  "  American  System,"  as  it  is 
termed,  than  his  earnest  support  of  those  recommendations. 

The  efforts  of  Judge  Buel,  by  the  articles  published  under  the 
signature  "  J.  B.,"  to  show  that  the  bill  proposed  by  the  majority 
of  the  committee  on  manu5ictures,  which  differs  so  widely  from 
those  recommendations,  is  preferable  to  them,  are  futile.  His 
calculations  can  easily  be  proved  to  be  erroneous ;  and,  although 
plausible,  they  indicate  less  knowledge  of  the  subject  than  was  to 
have  been  expected  from  him.  His  exertions  to  bring  into  dis- 
credit the  proceedings  of  the  Harrisburg  convention— to  all  of 
which  he  assented  at  the  time,  and  also  at  the  meeting  held  ia 
this  city  several  months  afterwards— appear  very  awkward,  when 
we  call  to  mind  the  fact  that  he  declared  his  preference  for  Gen- 
eral Jackson,  and  presided  at  a  Jacksonian  meeting  in  this  city 
subsequent  to  his  attending  the  Harrisburg  convention,  and: 
before  he  made  the  great  discovery  that  its  proceedings  were  all 
wrong,  and  tlie  provisions  of  the  bill  reported  by  the  Jackson 
majority  of  the  committee  on  manufactures,  all  right.— Yours,  &c., 

A  Feiend  of  the  Tariff. 
Friday,  March  U,  182S. 
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No.  XIL— Vol.  1,  p.  101. 
Tariff  of  7828. 

FOR  TOE  AiBANT  MORNING  CHRONICLE. 

I  send  yon  a  plain  statement  of  facts,  with  which  every  friend 
of  the  tariff  and  the  country  ought  to  make  himself  acquainted. 

The  Harrisburg  Convention  recommended  that  wool,  which 
costs  in  a  foreign  market  less  than  eight  cents  per  pound,  should 
be  admitted  into  this  country  free  of  any  duty,  except  that  of  15 
per  cent,  ad  valorem,  now  charged  by  law.  Every  person  acquainted 
with  the  subject  knoAvs  that  this  kind  of  wool,  which  is  very 
coarse,  and  raised  in  warm  climates,  does  not  come  in  competi- 
tion with  any  raised  in  our  own  country.  It  is,  however,  essen- 
tial to  our  manufacture  of  coarse  cloths,  and  if  not  admitted  with 
low  duties,  our  manufacture  of  those  cloths  must  cease. 

The  bill  reported  by  the  majority  of  the  committee  on  manu- 
factures, without  increasing  the  duty  on  coarse  cloths  above  that 
recommended  by  the  convention,  lays  a  specific  duty  of  seven 
cents  per  pound,  and  an  ad  valorem  duty  of  40  per  cent,  more 
on  this  kind  of  wool,  Avhich  is  tantamount  to  a  prohibition.  The 
only  effect  of  this  part  of  the  bill  will  be  to  destroy  the  manufac- 
turer, without  giving  relief  to  the  grower  of  wool;  so  that  while 
the  majority  of  the  committee  profess  to  aid  the  agriculturist, 
they  in  fact  only  injure  the  manufacturer. 

The  amendment  proposed  by  Mr.  Mallary,  the  chairman  of  the 
committee,  and  the  firm  and  steady  friend  of  the  American  Sys- 
tem, is  according  to  the  recommendation  of  the  Harrisburg  con- 
vention. 

So,  too,  as  to  fine  wool.  There  is  only  a  small  quantity  of  it 
now  produced  in  the  country  ;  but  sufficient  may  be  raised,  with 
proper  encouragement,  to  supply  our  wants.  The  convention 
recommended  a  duty  on  it  of  twenty  cents  per  pound,  to  in- 
crease two  and  a  half  cents  yearly  till  it  reached  fifty  cents  per 
pound  (which  is  a  prohibition),  and  there  to  let  it  stand. 

The  bill  lays  a  duty  on  this  quality  of  wool  of  seven  cents  per 
pound,  and  also  of  40  per  cent,  ad  valorem,  as  on  coarse  wool, 
which  on  all  wool  that  costs  fifty  cents  per  pound,  is  for  the 
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present  much  higher  than  that  recommended  by  the  convention, 
while,  at  the  same  time,  the  hill  proposes  no  corresponding  in- 
crease of  duty  on  fine  cloths. 

The  effect  of  the  two  measures  is  this :  That  of  the  convention 
raises  the  duty  gradually  to  a  prohibition,  so  as  to  meet  the 
wants  of  the  manufacturer,  and  encourage  the  growing  of  fine 
wool ;  that  of  the  majority  of  the  committee  prohibits,  or  nearly 
so,  at  once,  the  importation  of  it,  and  cuts  up  the  manufacturer. 

Thus,  as  in  the  case  of  coarse  wool,  the  majority  of  the  com- 
mittee profess  to  aid  the  farmer,  while  in  reality  they  do  him  no 
service,  and  destroy  the  manufacturer. 

It  also  now  appears  that  the  agriculturists  and  manufacturers 
of  this  country  arc  indebted  to  our  representative,  Silas  Wright, 
for  the  favors  which  this  bill  now  proposes  to  confer  on  them. 
His  political  course  and  servile  devotion  to  Mr.  Van  Buren  are 
well  known  in  this  state,  and  no  one  can  doubt  that  the  same 
relation  exists  between  those  gentlemen  in  Washington  as  did 
wiiile  Mr.  Wright  was  one  of  the  agents  of  Mr.  Van  Buren  in  this 
state  to  defeat  the  electoral  law.  No  man  of  intelligence  can 
doubt,  under  these  circumstances,  the  source  from  whence  this 
bill  proceeded.  Mr.  Van  Buren  knows  how  to  defeat  a  tariff  bill, 
or  any  other  one,  and  avoid  responsibihty.  He  knew  the  real 
friends  of  the  "  American  System  "  must  and  would  oppose  this 
bill.  But  I  trust  there  is  yet  intelligence  suflficient  among  the 
agriculturists  of  this  country  to  determine  who  are  and  who  are 
not  honestly  intent  upon  obtaining  a  fair  system  of  protecting 
duties. 

The  friends  of  the  tariff  should  not  despair  of  success,  even  at 

the  present  session  of  Congress.     Pennsylvania  and  the  Eastern 

states  have  seen  through  the  device,  and  are  pouring  in  their 

remonstrances  upon  Congress ;  and  there  is  a  strong  probability 

that  the  sincere  friends  of  the  tariff  will  yet  prevail,  and  carry  Mr. 

Mallary's  amendments. 

^  B.J. 
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No.  XIIL— Vol.  1,  p.  106. 

Argument  on  Coufiict  of  Testimony. 

A  corrected  and  accurate  sketch  of  the  argument  of  S.  A.  Foot, 
Esq.,  counsel  for  the  defendant,  in  the  cause  of  tlie  Fulton  Bank 
V.  Lewis  Benedict. 

Ge]^tlemen^  of  the  Jury: — I  congratulate  yon  on  the  pros- 
pect of  the  termination  of  this  interesting  and  important  con- 
troversy. It  has  thus  far  been  conducted  with  a  becoming  spirit, 
with  one  slight  exception,  and  to  that  I  allude  with  reluctance. 

You  are  aware  that  witnesses,  who  expect  their  testimony  will 
be  assailed,  often  exhibit  on  the  stand  excited  feelings ;  but  their 
angry  accusations  are  as  harmless  as  they  are  unworthy  of  notice. 
They  do  no  injury  except  to  the  witness  himself,  as  their  only 
eiSect  is  still  further  to  impair  confidence  in  his  statements. 

My  respect  for  the  court,  for  you,  gentlemen,  and  myself,  as 
well  as  my  regard  for  truth,  Avill  always  restrain  me,  I  hope,  from 
making  any  statements  in  the  opening  of  a  cause  which  I  do  not 
believe  will  be  proved ;  and  if  any  misstatements  are  made,  I  trust 
I  sball  always  have  magnanimity  sufficient  to  correct  them, 
whether  the  subject  of  them  be  high  or  low,  rich  or  poor,  reput- 
able or  disreputable;  and  were  I  conscious  on  this  occasion  of 
having  done  Mr.  Spencer  injustice  in  this  respect,  I  would  correct 
my  error.  Mr.  Spencer  himself  has  testified  that  he  was  examined 
as  a  Avitness  before  the  committee  of  the  Legislature  appointed  to 
investigate  the  transactions  connected  with  the  incorporation  of 
the  Chemical  Bank,  and  that  he  was  also  called  and  examined  as 
a  witness  for  the  prosecution  on  Mr.  Morrison's  trial.  It  appears 
from  the  testimony  of  Judge  Oakley  that  he  and  myself  were 
counsel  for  Mr.  Morrison,  so  that  my  statement  in  opening,  that 
I  had  met  Mr.  Spencer  at  Albany  as  a  witness  on  that  investiga- 
tion, was  strictly  true. 

The  duty  which  has  devolved  on  me  on  this  occasion  is  not 
only  important  but  unpleasant.  I  am  obliged  to  discuss  the 
relative  credibility  of  Mr.  Keeler  and  Mr.  Spencer — a  most  dis- 
agreeable service,  but  one  which  must  be  faithfully  and  fearlessly 


LECTURES  AND   OTHER   WRITINGS.  53 

performed;  and  I  undertake  it  the  more  firmly  because  it  has 
been  committed  to  me  by  my  former  neighbors  and  long-tried 
friends. 

Although  a  witness  should  not  wantonly  and  carelessly  be 
assailed,  yet  in  the  discharge  of  my  professional  obligations  to 
those  who  have  honored  me  with  their  confidence  and  committed 
their  interests  to  my  care,  I  cannot  hesitate  as  to  my  duty,  and 
must  answer  for  the  correct  performance  of  it  only  to  the  court, 
my  conscience,  and  my  character. 

When  a  witness  is  contradicted  by  so  respectalilc  a  man  as 
James  Keeler,  he  must  expect  to  have  the  vulnerable  points  of 
his  conduct  and  character  exposed.  The  cause  of  truth  and  jus- 
tice require  it. 

Under  the  direction  of  the  court,  the  counsel  for  the  parties 
will  discuss,  and  you,  gentlemen,  must  decide  two  questions  of 
fact: 

First,  Whether  the  note  for  $15,000  now  in  controversy,  was 
negotiated  to  the  Hudson  Insurance  Company,  on  an  usurious 
contract,  or  not. 

Second,  Whether  the  Fulton  Bank  was  informed,  when  the 
note  was  transferred  to  them,  that  it  had  been  previously  negoti- 
ated to  the  Hudson  Insurance  Company. 

The  first  question,  gentlemen,  being  the  most  difiicult  and 
interesting,  we  will  dispose  of  the  second  one  first. 

Mr.  Foot  here  commented  at  large  on  the  facts  which  favored  the 
belief  that  the  Fulton  Bank  had  notice  ;  both  in  February,  1S26, 
when  the  note  in  controversy  was  lodged  in  the  institution  as 
collateral  security  for  the  payment  of  another  note,  and  on  the 
19  th  of  August  thereafter,  when  the  bank  discounted  it  for  the 
sum  of  $14,000;  that  this  note  had  been  negotiated  to  the  Hud- 
son Insurance  Company  in  the  month  of  October  previous. 

I  will  now,  gentlemen,  cull  your  attention  to  the  great  ques- 
tion which  has  been  agitated  throughout  the  trial,  viz.,  whether 
this  note  was  transferred  to  the  Hudson  Insurance  Company  in 
pursuance  of  an  usurious  contract.  If  you  beheve  Mr.  Keeler, 
then  you  must  answer  in  the  affirmative  ;  if  Mr.  Spencer,  then  in 
the  negative.  Mr.  Keeler  states  that  the  agreement  between  him 
and  Mr.  Spencer  was,  that  the  Hudson  Insurance  Company  should 
loan  Keeler  &  Rogers  $20,000,  and  that  $6,000  of  that  $30,000 
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should  be  paid  iu  bonds  of  the  company,  which  were  then  from 
4.1  to  5  per  cent,  nnder  par ;  and  that  this  note,  and  another  one, 
like  it  in  all  respects,  for  -$5,000,  were  delivered  to  the  company 
on  that  agreement. 

Mr.  Spencer,  on  the  other  side,  states,  that  he  agreed  to  lend 
Keeler  &  Rogers  814,000  on  these  notes  temporarily,  and  till  they 
could  make  other  arrangements,  jorovided  the  balance,  yiz., 
$G,000,  should  remain  as  security  for  whatever  Keeler  &  Eogers 
then  owed,  or  should  thereafter  owe  the  company. 

The  814,000,  as  both  witnesses  agreed,  was  advanced  to  Keeler 
&  Eogers  on  the  22d  of  October,  1825,  by  a  check  of  the  Hudson 
Insurance  Company  on  the  Fulton  Bank,  and  a  memorandum 
check  taken  back  from  Keeler  &  Eogers,  on  the  same  bank  for 
the  same  amount. 

Had  you  known  James  Keeler,  gentlemen,  in  all  the  relations 
of  life,  as  long  as  my  client  and  I  have  known  him,  and  were 
you  acquainted  with  the  exalted  character  he  sustains  in  the 
community  where  he  resides,  your  minds  Avould  be  greatly  re- 
lieved. But  you  can  only  judge  of  him  from  what  has  transpired 
in  your  presence. 

We  called  upon  our  opponents  in  opening  the  defence,  to  cast 
a  blemish,  if  in  their  power,  upon  his  unsullied  name.  But  they 
have  not  ventured  to  make  the  attempt. 

I  shall  first  contrast  the  ojiposing  witnesses  in  reference  to 
their  interest  in  the  controversy.  Both  of  them  were  examined 
in  Chancery  in  April  last,  and  both  were  twice  examined  in  the 
Circuit  Court  at  Albany  in  August  last  on  this  subject.  Thus 
each  of  them  has  testified  on  three  diflferent  occasions  relative  to 
the  terms  on  which  this  note  was  negotiated  to  the  Hudson  In- 
surance Company. 

Mr.  Keeler  released  all  interest  he  had  in  the  controversy  on 
the  Gth  of  January  last,  before  he  spoke  in  any  court  as  a 
witness. 

Mr.  Spencer  was  released  by  the  Fulton  Bank  from  his  lia- 
bility to  it,  for  the  first  time,  on  the  6th  day  of  December  instant, 
and  of  course  after  he  had  sworn  on  the  subject  three  times.  On 
each  of  those  three  occasions,  he  was  interested  to  the  amount  of 
the  sum  of  814,000,  for  which  the  bank  discounted  the  note; 
for  if  the  bank  failed  to  recover  by  reason  of  the  usury,  then  Mr. 
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Spencer  is  liable  for  the  amount  he  had  obtained  from  the  bank 
on  the  usurious  note.  Morally,  his  interest  is  the  same  as  before 
the  release  was  executed ;  for  having  testitied  three  times  under 
the  full  influence  of  that  interest,  he  is  now  obliged  to  confirm 
his  former  testimony,  or  admit  its  untruth.  If  interest  could 
bias  his  mind,  the  effect  of  it  still  operates. 

Your  attention  Avill  now  be  called,  gentlemen,  to  several  varia- 
tions between  Mr.  Spencer's  present  and  former  statements. 
Both,  it  will  be  remembered,  were  under  oath. 

1st.  On  this  trial  he  has  stated,  that  the  Hudson  Insurance 
Company  loaned  Keeler  &  Eogers  $3,000  on  the  18th  of  October, 
1825,  six  days  previous  to  the  transaction  in  question,  and  took 
their  check  for  it,  dated  the  21st  of  that  month,  and  that  at  the 
time  of  the  loan  they  left  business  paper  as  security,  on  which  the 
company  received  $3,115.35. 

On  his  examination  in  Chancery  in  April  last,  he  repeatedly 
stated,  that  the  company  loaned  Keeler  &  Eogers  $3,000  on 
the  21st  of  October,  1825,  and  took  their  check  for  it,  and  that 
those  three  thousand  dollars  were  a  part  of  the  advances  to  which 
the  difierence  between  the  $14,000,  advanced  on  the  22d  of  that 
month,  and  the  amount  of  the  notes,  Avas  to  be  applied. 

It  is  due  to  Mr.  Spencer,  however,  to  state,  that  since  his 
examination  in  Chancery,  he  has  discovered  and  corrected  his 
error.  But  he  directly  contradicted  Mr.  Keeler  on  this  point  in 
Chancery  and  on  the  first  trial  at  Albany ;  and  what  assurance  have 
you  now,  gentlemen,  that  he  is  not  also  mistaken  so  far  as  he 
contradicts  Mr.  Keeler  as  to  the  terms  of  the  loan  under  dis- 
cussion ? 

2d.  Mr.  Spencer  now  states,  that  the  difference  between  the 
$14,000  and  the  amount  of  the  notes  was  to  cover  all  indebted- 
ness from  Keeler  &  Rogers  to  the  company. 

In  his  examination  in  Chancery  he  expressly  states,  that  there 
was  a  small  prior  loan  due  at  that  time  from  Keeler  &  Eogers, 
which  was  not  embraced  in  the  transaction  on  the  22d  of  Octo- 
ber. 

3d.  On  this  trial  Mr.  Spencer  has  testified,  that  the  check  he 
gave  Keeler  &  Eogers  for  the  loan  of  83,000,  made  to  them  on  the 
28th  of  October,  was  a  check  of  the  Hudson  Insurance  Company. 
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On  his  examination  in  Chancery  he  stated,  that  he  gave  them 
his  individual  check  for  the  money  on  that  occasion. 

Mr.  Spencer  is  also  contradicted  in  three  particulars  by  other 
witnesses  than  Mr.  Keeler. 

1.  Mr.  Spencer  testifies,  that  when  Mr.  Cunningham  was 
called  into  the  back  room  of  the  Hudson  office  to  hear  the  agree- 
ment between  him  and  Mr.  Keeler,  he  (Mr.  Spencer)  stated  that 
it  was  one  of  the  terms  of  the  agreement,  that  the  loan  was  tem- 
porary, and  that  the  money  was  to  be  repaid  in  the  course  of  the 
next  week  (the  22d  being  Saturday),  Avhen  certain  paper  came 
which  was  expected  from  Albany. 

Mr.  Cunningham  states,  that  when  Mr.  Spencer  recapitulated 
the  terms  of  the  loan  in  his  presence,  he  did  not  mention  any- 
thing relative  to  its  being  temporar}^,  or  to  the  moneys  being  re- 
paid in  the  course  of  the  next  week. 

2.  Mr.  Spencer,  when  testifying  in  Chancery,  swore,  that  the 
note  in  question  was  discounted  by  the  Fulton  Bank,  at  his  re- 
quest and  on  his  application. 

Mr.  Leavitt  has  sworn  on  tliis  trial  that  the  note  was  not  dis- 
counted on  Mr.  Spencer's  application,  and  that  he  does  not  be- 
lieve he  knew  when  it  was  discounted.  Mr.  Leavitt  adds,  that 
the  note  having  been  lodged  in  the  bank  as  collateral  security  for 
other  paper,  the  directors  took  it  up  voluntarily  and  discounted 
it  to  close  the  account. 

Let  me  here,  gentlemen,  ask  you  whether  Mr.  Spencer  must 
be  considered  always  correct  and  every  other  person  wrong.  It 
is  not  necessary  that  we  should  call  in  question  the  motives  of 
Mr.  Spencer;  it  is  sufficient  for  our  purpose,  that  we  show  that  his 
recollection  is  frail,  in  comparison  with  Mr.  Keeler's ;  and  let  it 
not  be  overlooked,  that  Mr.  Keeler  has  never  erred  nor  been 
contradicted,  on  any  fact  of  which  he  spoke  with  confidence,  from 
the  beginning  of  this  controversy  to  the  present  moment. 

There  is  one  important  and  appalling  circumstance  which  it 
is  my  duty  yet  to  present  to  you. 

On  the  examination  in  Chancery,  Mr.  Spencer  carries  the  idea 
through  the  whole  of  his  testimony,  that  the  notes  for  $15,000 
and  $5,000  were  taken  by  the  Hudson  company  to  secure  the 
advance  he  then  supposed  made  on  the  21st  of  October,  of  13,000, 
the  advance  made  on  the  22d,  of  $14,000  (when  the  notes  were 
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delivered),  and  the  advance  made  on  the  28th,  of  $3,000,  making 
in  all  $20,000,  the  amount  of  the  notes. 

In  that  examination  he  states,  that  the  |G,000,  the  balance  of 
the  notes,  exclusive  of  the  $14,000,  was  to  meet  all  "  advances  " 
the  company  had  then  made,  or  should  thereafter  make  to 
Keeler  &  Kogers.  When  Mr.  Spencer  thus  stated  the  agreement, 
he  was  not  aware  that  the  check,  dated  the  21st  of  October,  was 
given  for  the  loan  on  the  18th,  which  was  secured  by  notes  that 
day  transferred  to  the  company,  and,  of  course,  that  in  fact  there 
were  ''advances"  only  to  the  amount  of  $17,000,  instead  of 
$20,000,  for  which  it  would  be  necessary  to  retain  the  notes. 

On  this  trial  and  since  he  has  discovered  that  error,  and  con- 
sequently a  deficiency  of  "advances"  to  hold  the  notes,  he  uses  a 
different  phraseology.  Now  he  states  that  the  $0,000  of  excess 
was  to  be  applied  to  sdl" demands"  the  Hudson  company  then 
had,  or  should  thereafter  have  against  Keeler  &  Rogers,  thus 
bringing  in  other  habilities ;  and  thus  suiting  the  word  to  the 
state  of  facts.  This  is  adroitly  done.  The  only  remark  I  have  to 
make  on  the  subject  is,  that  no  one  doubts  Mr.  Spencers  skill, 
whoever  may  question  his  integrity. 

Mr.  Cunningham  is  supposed  to  corroborate  Mr.  Spencer,  and 
as  far  as  his  testimony  extends,  he  does  corroborate  him.  It  gives 
me  pleasure,  gentlemen,  to  turn  from  Mr.  Spencer  to  Mr.  Cun- 
ningham, and  I  am  happy  to  have  an  opportunity  to  recall  the 
remarks  made  in  the  opening,  which  might  seem  to  involve  Mr. 
Cunningham  with  him.  Mr.  Cunningham's  conduct  has  been 
characterized  throughout  by  frankness  and  candor,  and  I  have  no 
doubt  he  has  told  us  the  truth,  and  the  whole  truth,  so  far  as  his 
memory  serves  him.  His  testimony,  however,  appears  to  me  to 
be  unimportant.  He  was  called  into  the  back  room  of  the  Hud- 
son office  by  Mr.  Spencer  to  hear  the  agreement  between  him 
and  Mr.  Keeler.  He  states  that  the  agreement,  as  recapitulated 
by  Spencer,  was,  tb.at  the  company  should  loan  Keeler  &  Rogers 
$14,000  on  the  notes  (which  were  then  shown  to  witness),  pro- 
vided the  notes  should  remain  as  security  for  all  other  advances 
made  by  the  company  to  Keeler  &  Rogers.  He  furtlier  stated 
that  Mr.  Keeler,  as  he  supposed,  assented  to  the  agreement  ; 
though  Mr.  Keeler  said  nothing  which  he  could  recollect  that 
induced  him  to  think  so,  and  Mr.  Cunningham  could  not  say 
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that,  ill  fact,  Mr.  Keeler  did  assent  to  the  agreement  as  then 
stated  by  Spencer. 

Mr.  Cunningham  does  not  differ  from  Mr.  Keeler  on  the  sub- 
ject of  this  interview.  Mr.  Keeler  says  himself,  that  Mr.  Spencer 
mentioned  something  relative  to  the  notes  remaining  as  security 
for  other  demands;  but  lie  did  not  understand  what  he  meant  by 
it,  as  their  agreement  embraced  no  such  arrangement. 

There  are  several  circumstances,  gentlemen,  which  strongly 
corroborate  Mr.  Keeler's  statement  of  the  agreement.  If  it  was 
made  in  the  manner  the  defendant  contends  it  was,  then  it 
accords  with  the  general  course  of  the  business  of  the  company, 
which  was  to  loan  their  bonds  on  negotiable  paper.  Sometimes 
they  paid  part  of  the  loan  in  cash,  but  in  no  instance,  excejDt  the 
present,  had  they  made  a  naked  loan  of  money.  If  tliis  loan  was 
made  on  the  terms  stated  by  Spencer,  then  it  was  an  excejotion  to 
the  whole  course  of  their  business.  To  this  view  of  the  case  I 
may  add,  that  Mr.  Spencer  states  in  his  examination  in  Chan- 
cery, that  there  was  a  general  understanding  between  the  com- 
pany and  Keeler  &  Eogers,  who  were  customers  of  it,  that  when 
they  wanted  loans  they  might  have  them  by  exchanging  notes  for 
bonds. 

Again ;  two  notes,  one  for  $15,000,  and  another  for  $10,000, 
signed  by  a  part  of  the  drawers  of  the  present  note,  and  which 
were  created  on  Saturday,  the  22d  of  October,  to  be  lodged  with 
the  company  temporarily,  and  till  the  note  in  question  of  |15,000 
and  its  companion  of  $5,000  Avere  created,  were  given  up  on  Wed- 
nesday, the  26th  of  October,  and  the  other  two  substituted  in 
their  place. 

Would  the  parties  have  done  this  if  the  arrangement  was  tem- 
porary, as  testified  by  Mr.  Spencer?  Would  they  have  parted 
with  the  two  notes  of  $15,000  and  $5,000,  their  only  means  of 
raising  money  to  repay  the  $14,000  and  redeem  tlie  other  two 
notes,  amounting  to  $25,000,  if  they  had  not  supposed  the 
arrangement  a  permanent  one  ? 

Mr.  Spencer  himself  admits,  that  some  days  after  the  loan, 
there  was  some  conversation  between  him  and  Mr.  Keeler  relative 
to  bonds  as  connected  with  this  loan,  but  he  gives  that  conversa- 
tion a  different  direction.  He  may  have,  in  the  multiplicity  of 
his  concerns,  confounded  the  contract  Avitli  some  other  subject, 
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and  may  now  honestly  suppose  that  what  was  said  when  the 
agreement  was  made,  was  said  on  some  other  occasion  and  in 
reference  to  some  other  transaction. 

Mr.  Keeler  tells  yon,  gentlemen,  that  a  few  days  after  the  loan, 
he  applied  for  the  $6,000  of  bonds,  but  did  not  obtain  them,  as 
Mr.  Spencer  was  engaged.  How  could  he  have  applied  for  those 
bonds,  unless  the  agreement  was  as  he  now  states  it  ? 

These  are  the  views  and  arguments,  gentlemen,  on  which  tlie 
defendant  relies  for  your  verdict.  A  few  more  general  observa- 
tions will  close  the  discussion  on  our  side. 

The  defendant  has  attempted,  as  his  counsel  declared  to  you 
in  the  opening  he  would,  to  impeach  the  general  character  of  Mr. 
Spencer.  You  have  heard  the  testimony  and  the  decision  of  the 
court  on  that  subject.  The  defendant  was  precluded  by  the  order 
of  the  court,  and  to  which  he  has  excepted,  from  showing  Mr. 
Spencer's  general  character,  as  derived  from  his  connection  in 
1834  with  what  is  generally  called  the  "  lobby,"  from  his  connec- 
tion with  the  Green  County  Bank,  which  failed  in  1820,  and 
from  the  conspiracies  for  which  he  was  indicted  in  the  same  year. 
What  would  have  been  the  result  of  the  testimony  if  his  character 
had  been  generally  opened  to  inquiry,  it  is  not  for  me  to  say  or 
conjecture. 

You  are  driven  to  the  unpleasant  alternative  of  discreditino- 
one  or  the  other  of  these  witnesses.  If  Mr.  Spencer  has  gained 
your  confidence,  I  shall,  for  his  sake,  by  no  means  regret  it.  If 
he  can  restore  himself  to  society  and  regain  the  fair  name  he 
once  possessed,  he  shall  be  assisted,  rather  than  obstructed,  by  my 
efforts,  unless  my  duty  to  my  client  leads  them  in  an  opposite 
direction. 

Mr.  Foot  made  several  more  general  remarks  in  conclusion, 
but  as  they  Avere  not  directly  applied  to  the  points  in  contro- 
versy, we  have  not  given  them. 
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No.  XIV.— Vol.  1,  p.  133. 

Principles  of  :4.7iti-Jfaso?iic  '2\irty,  and  'Recommendation 

of  W/iiff. 

The  arrangements  to  establish  the  paper  mentioned  in  the 
above  prospectus  have  been  made  imder  the  superintendence  of 
the  executive  committee  of  the  Anti-Masonic  republican  party 
of  this  city. 

The  committee  take  pleasure  in  assuring  the  jjublic  that  the 
l^aper  is  established  on  a  firm  basis,  both  as  respects  the  capital 
invested  and  the  qualifications  of  the  proprietors  and  editors. 

Mr.  Holley,  the  senior  editor,  has  been  most  favorably  known 
to  the  public  for  several  years,  as  the  able  and  talented  editor  of 
the  Troy  Sentinel. 

Mr.  Ward,  his  associate,  has  deservedly  gained  the  confidence 
and  respect  of  the  Anti-Masonic  party  throughout  the  United 
States,  by  the  zeal,  talents,  and  eminent  learning  with  which  he 
has  exposed  the  dangerous  and  secret  rites  and  obligations  of 
Freemasonry,  and  vindicated  the  supremacy  of  the  laws,  in  his 
Anti-Masonic  Eeview,  which  he  has  published  in  this  city  up- 
wards of  two  years. 

The  patrons  of  the  undertaking  may  confidently  expect  to 
find  the  Whig  an  impartial  and  able  advocate  of  the  Constitution, 
laws,  and  leading  interests  of  the  country,  a  firm  supporter  of 
morality  and  religion,  an  industrious  gazette,  and  a  valuable 
literary  periodical.  Indeed,  the  committee  feel  authorized  to  ex- 
press an  opinion  that  the  Whig  will  not  be  inferior  to,  and  they 
will  be  disappointed  if  it  does  not  surjaass,  the  best  daily  papers  in 
this  city. 

It  has  been  established  by  a  number  of  patriotic  citizens  of 
this  city,  principally  for  the  purpose  of  giving  information  to 
their  fellow-citizens  on  the  subject  of  Freemasonry.  One  of  our 
Avestern  citizens  has  been  forcibly  taken  from  the  bosom  of  his 
fiimily,  clandestinely  conveyed  to  tlie  border  of  the  state,  and 
there  murdered;  and  trial  after  trial  has  been  had  to  punish 
the  offenders,  upon  which  disclosures  most  appalling  and  inter- 
esting have  been  made,  and  yet  the  influence  of  Freemasonry  is 
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SO  powerful,  that  not  a  leading  journal  in  this  city  (with  one  par- 
tial exception)  has  dared  to  give  even  a  statement  of  the  testimony 
to  the  public. 

The  Whig  is  intended  to  supply  this  defect,  which  it  will  do 
by  giving  factii,  and  without  offending  its  readers  by  personali- 
ties or  a  blind  devotion  to  any  party  or  aspiring  individual.  The 
paper  will  be  what  its  name  imports — a  Whig. 

Henry  Cotheal, 

Chairman  of  the  Committee. 
New  York,  March  23, 1S31. 


No.  XV.— Vol.  1,  p.  131. 
Renewal  of  Charter  of  United  States  Sa?tl\ 

Messrs.  Editors:  The  time  appears  to  have  arrived  when 
the  question  of  renewing  the  charter  of  the  United  States  Bank 
must  be  met  and  decided  by  Congress. 

The  importance  of  the  subject  ought  to  draw  from  all  who 
have  examined  it  the  result  of  their  investigations  and  reflec- 
tions. This,  like  all  other  contested  questions,  when  stripped  oi 
the  adventitious  considerations  with  Avhich  opposing  and  zealous 
partisans  have  connected  it,  and  when  separated  from  the  propo- 
sitions which  the  friends  and  foes  of  the  bank  concede,  settles 
down  to  a  comparatively  narrow  point. 

I  shall  dismiss  from  the  few  suggestions  I  intend  to  make,  the 
real  or  intended  scruples  of  the  few  who  oppose  the  re-chartering 
of  the  bank  on  the  ground  of  its  unconstitutionality ;  for  if  any- 
thing has  been  definitively  settled  relative  to  the  powers  of  the 
general  government,  it  is  the  right  of  that  government  to  incor- 
porate a  national  bank. 

The  friends  of  the  institution  (if  I  have  been  successful  in 
collecting  correctly  their  views  from  their  numerous  and  able 
publications),  concede  the  general  proposition,  that  a  national 
bank  ought  not  to  possess  any  peculiar  immunities  nor  enjoy  any 
exclusive  advantages  over  the  local  or  state  banks;  and  the 
opponents  of  the  institution  admit,  that  it  has  been  of  great 
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service  to  the  country,  and  ought  to  be  continued,  if  that  can  be 
done  without  creating  a  dangerous  monopoly. 

The  point  seriously  in  dispute,  and  the  only  real  source  of 
difficulty,  lies  in  ascertaining  the  restrictions  which  ought  to  be 
imposed  on  a  renewal  of  the  charter,  so  as,  on  the  one  side,  to 
give  to  the  bank  the  freedom  of  action  necessary  to  secure  its 
benefits,  and  on  the  other,  to  prevent  it  from  oppressing  the  local 
institutions  and  the  other  pecuniary  interests  of  the  country. 

The  following  restrictions  are  suggested  as  calculated  to  effect 
the  objects  desired,  and  perhaps  on  some  future  occasion  the 
writer  may  give  his  reasons  for  each  of  them : 

1.  The  bank  shall  have  a  right  to  establish  three  branches  in 
each  of  the  three  largest  states  ;  two  branches  in  each  of  the  three 
next  largest  states ;  and  one  branch  in  each  of  the  other  states ; 
but,  with  the  consent  of  the  Legislature  of  any  state,  may  estab- 
lish as  many  branches  in  it  as  the  board  of  directors  may  think 
proper. 

2.  Whenever  a  branch  is  located  in  any  state,  its  location 
shall  not  be  changed  without  the  consent  of  the  Legislature  of 
that  state. 

3.  A  given  amount  of  capital,  to  be  determined  by  the  board  of 
directors,  shall  be  put  into  each  branch,  when  established,  and 
public  notice  given  of  it;  and  this  amount  shall  be  constantly 
kept  in  such  branch,  neither  to  be  increased  nor  diminished 
except  after  six  months'  public  notice  of  the  intention  to  do  so, 
and  not  without  the  consent  of  the  Secretary  of  the  Treasury  of 
the  United  States. 

4.  Each  branch  shall  be  allowed  to  charge  on  loans  the  same 
rate  of  interest  as  the  banks  of  the  state  Avhere  it  is  located, 
and  its  capital  shall  be  subject  to  the  same  general  taxes  as  the 
bank  capital  of  each  state. 

5.  The  bank  may  withdraw  and  discontinue  any  of  its  branches 
after  six  months'  notice  of  its  intention  to  do  so ;  but  shall  not 
re-establish  any  such  branch  without  the  consent  of  the  Legisla- 
ture of  the  state. 

6.  The  capital  of  the  mother  bank  shall  be  subject  to  the 
general  taxes  of  the  bank  capital  of  the  state  where  it  is  located  ; 
such  tax  not  to  exceed,  however,  a  certain  reasonable  percentage 
on  the  capital  there  employed,  to  be  fixed  by  Congress ;  and  the 
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bank  shall  be  allowed  to  charge  on  loans  the  same  rate  of  interest 
as  the  other  banks  of  the  state. 

7.  The  bank  shall  be  restricted  from  dealing  in  foreign  ex- 
change. 

No  Stockholdek. 

New  York,  January  27, 1S32. 


No.  XVI.— Vol.  1,  p.  137. 
ConrcrsatloH  a  2i ranch  of  Education. 

ADDRESS. 

Young  Gentlemen,  Memhers  of  the  Euglossian  and  Alpha  Phi 
Delta  Societies : 

A  life,  thus  far,  of  practical  effort,  and  the  avocations  of  a 
laborious  profession,  disqualify  me  for  attempts,  if  I  had  the  wish, 
to  amuse  you  with  the  images  of  a  rich  and  playful  fancy,  or 
entertain  you  with  a  display  of  profound  and  varied  erudition. 
My  motive  for  accepting  the  invitation  with  which  you  have 
honored  me,  was  to  furnish  my  feeble  countenance  and  support 
to  the  great  and  controlling  interest  of  our  favored  country. 
Education  ;  and  I  shall  be  amply  rewarded  for  the  performance 
of  the  interesting  duty  which  I  have  assumed,  if  I  am  able  to 
present  to  my  auditors  a  single  additional  incitement  to  the 
many  already  before  them  for  increased  exertions  in  promoting 
this  momentous  object,  or  make,  in  aid  of  it,  a  new  and  valuable 
suggestion. 

The  name  of  one  of  your  societies,  the  Euglossian,*  has  sug- 
gested a  theme  for  my  address. 

Thouffht  and  vocal  articulation  are  the  distinctive  character- 
istics  of  man.  To  think  clearly  and  speak  vjcU  are  his  highest 
attainments,  and  to  these  objects  education  is  rightly  and  princi- 
pally directed.  They  are  dependent  upon  each  other,  and  the 
possession  of  one  is  comparatively  of  little  value  without  the 

*  Good  speaking. 
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possession  of  the  other.  We  may  reason  during  life  to  no  pur- 
pose if  we  cannot  express  intelligibly  our  conclusions ;  and  cer- 
tainly it  is  useless  to  speak,  however  polished  our  diction,  if  we 
have  not  thoughts  to  communicate. 

An  inquirer  into  the  works  of  the  Creator  finds  nothing,  ex- 
cept the  mystery  of  mind,  more  wonderful  and  fearful  than  the 
human  voice.  The  simplicity  and  power  of  the  organs  of  speech 
alone  furnish  sufficient  reason  for  the  exclamation— 

"  How  wonderful  is  man  ! 
How  passing  wonder  He,  who  made  liim  sucli ! " 

The  line  which  separates  the  human  femily  from  all  other 
created  beings  is  distinctly  marked  by  the  faculty  which  we  pos- 
sess of  representing  the  complicated  operations  of  the  mind  by 
distinguishable  sounds.  There  is  no  idea,  no  modification  of  an 
idea,  no  complication  of  thought,  no  passion,  no  emotion,  no 
affection  of  the  heart,  which  cannot  be  communicated  by  the 
voice.  Its  compass  is  commensurate  with  the  boundless  regions 
of  feeling  and  thought.  It  has  a  representation  for  every  concep- 
tion of  the  mind,  from  the  turning  of  a  top  to  the  wheeling  of 
the  heavenly  orbs  in  infinite  space.  It  has  a  tone  for  every  want, 
from  the  cravings  of  infantile  hunger  to  the  thirstings  for  im- 
mortality ;  and  for  every  impulse  of  the  heart,  from  craven  fear 
to  undaunted  courage ;  from  cringing  sycophancy  to  manly  self- 
respect;  from  cold  and  calculating  selfishness  to  warm  and 
generous  friendship;  from  hypocrisy  to  ingenuousness;  from  the 
deep  and  dark  plottings  of  depravity  and  crime  to  the  holy  and 
seraphic  expressions  of  heavenly  love. 

Nor  can  bounds  be  fixed  to  the  compass  of  the  voice  but  by 
the  command  of  the  Creator.  As  the  range  of  mental  action  is 
extended  by  the  increasing  light  of  knowledge,  and  the  affectious 
of  the  heart  expanded  and  awakened  to  effort  by  the  genial  influ- 
ence of  philantliropy  and  Christian  love,  which  are  steadily 
acquiring  additional  influence  from  the  great  charitable  enter- 
prises of  the  day,  so  will  our  vocal  powers  be  enlarged,  and  each 
new  idea  possess  its  correspondent  sound.  I  apprehend  the  tone 
of  voice  is  yet  to  be  heard  on  earth  in  which  man,  with  a  clear, 
full,  and  realizing  view  of  the  value  of  an  immortal  existence, 
and  of  the  destiny  which  awaits  it,  Avill  address  his  fellow-man. 
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The  voice  is  also  distinctive  of  persons  and  indicative  of  char- 
acter. It  is  varied  and  distinguishable  as  the  human  coun- 
tenance. A  person  is  known  almost  as  well  by  his  voice  as  the 
expression  of  his  ftice.  This  enables  us  to  distinguish  friends 
from  foes  in  the  darkness  and  perils  of  the  night ;  and  supplies, 
in  part,  to  the  bhnd,  the  loss  of  their  sight.  The  tones  of  the 
voice,  although  not  unerring  indexes  of  the  heart,  still  supply 
valuable  means  of  judging  of  the  character  of  those  with  whom 
we  are  frequently  obHged  to  act  witliout  the  benefit  of  a  previous 
acquaintance,  and  especially  if  we  have  the  advantage  of  listen- 
ing to  them  in  the  freedom  of  unrestrained  conversation.  The 
voice  is  often  "  the  standard  of  the  man." 

This  faculty  Avas  given  to  us,  not  only  for  useful  ends,  but 
also  for  enjoyment.  Melody  and  harmony  afford  us  pleasure  of 
the  purest  and  most  exalted  kind ;  and  although  they  may  be  pro- 
duced by  mechanical  skill,  yet  the  strains,  which  are  said  to 
"  suspend  an  angel's  harmony  to  hsten,"  proceed  from  human 
organs.  But  the  pleasure  we  derive  from  this  power  of  the  voice 
is  not  confined  solely  to  musical  performances.  We  enjoy  in  a 
high  degree  the  exercise  of  it  in  public  debate  or  colloquial  dis- 
course. Melodious  tones  and  harmonious  diction  give  indescrib- 
able charms  to  conversation ;  indeed,  it  is  hardly  tolerable  unless 
they  are  possessed  to  some  extent. 

I  must  not  dwell  longer  on  this  topic,  which  is  full  of  inter- 
esting and  instructive  reflections.  It  would  require  a  volume  to 
present  the  various  powers  of  the  human  voice;  and  I  will  only 
add,  for  the  purpose  of  impressing  you  more  deeply  with  a  sense 
of  its  value,  that  Deity  himself  has  honored  it,  by  adopting  it  on 
several  occasions  as  a  medium  of  communicating  his  will  to 
man. 

You  need  not  be  told  that  the  voice  is  an  improvable  faculty 
—that  if  harsh,  it  can  be  softened,  and  if  feeble,  strengthened,  by 
attention  and  practice— that  although  its  individual  character 
cannot  be  changed,  any  more  than  the  features  of  the  face,  yet 
the  cultivation  of  it  is  always  rewarded  by  valuable  results.  But 
you  will  permit  me  to  remind  you  of  the  duty  which  devolves 
upon  all,  itnd  especially  upon  the  talented  youth  of  our  country, 
who  enjoy  the  advantages  of  a  liberal  education,  and  who 
aspire  to  distinction,  to  improve  this  invaluable  endowment  to  the 
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extent  of  the  means  they  possess.  We  are  all  under  a  high  obli- 
gation, which  derives  its  sanction  from  the  will  of  the  Creator,  to 
perfect,  as  far  as  we  are  able,  all  onr  faculties,  whether  they  be 
intellectual,  moral,  or  physical,  so  that  we  may  fulfil,  in  the  best 
manner,  the  object  of  our  creation ;  and  this  obligation  rests 
upon  us  with  increased  force  in  respect  of  those  faculties  which 
are  peculiar  to  our  race.  It  also  presses  with  singular  strength 
on  our  educated  youth.  No  gradTiate  of  a  college  can  conscien- 
tiously say  that  he  has  done  justice  to  his  parents,  to  himself,  or 
his  country ;  nor  can  the  instructors  of  our  youth  say  that  they 
have  well  accpiitted  themselves  of  their  responsil)le  trusts,  unless 
anxious  and  devoted  attention  has  been  given  to  this  object.  The 
appellation  which  has  been  assumed  by  one  of  your  societies  (and 
the  members  of  the  other  doubtless  share  in  the  same  sentiment) 
shows  that  you  realize  the  force  of  the  obligation  of  which  I  am 
speaking,  and  intend  to  perform  it. 

The  cultivation  of  the  voice  is  principally  directed,  and  should 
be  so,  to  improTcment  in  speaking.  This  is  one  of  the  great  em- 
ployments of  life,  and  ranks  next  to  the  improvement  of  the 
mind.  The  best  definition,  probably,  which  has  ever  been  given 
of  rhetoric  is  ''the  science  of  speaking  well."  To  speak  well, 
however,  embraces  a  capacity  to  communicate  our  thoughts  and 
feelings  appropriately  and  impressively,  at  all  proper  times  and 
places — before  large  assem])lies  in  public  halls,  and  in  the  social 
circle  by  the  fireside — in  a  Avord,  it  includes  oratory  and  conversa- 
tion. YV'efind  that  the  former  has  been  cultivated,  as  an  art,  from 
the  earliest  history  of  letters  to  the  present  time.  Its  power  and 
importance  have  always  been  felt  and  acknowledged  iu  all  civil- 
ized countries  ;  nor  in  them  only — the  untutored  savage,  as  well 
as  the  finished  scholar,  worships  at  the  altar  of  Hermes.  In  this 
country,  talents  for  pul)lic  speaking  are  "  better  than  the  mer- 
chandise of  silver,  and  the  gain  thereof  than  fine  gold."  The 
pulpit,  the  bar,  the  legislative  hall,  and  assemblies  for  beneficent 
objects,  afford  fields  for  oratorical  efforts,  the  results  of  which  no 
one  can  estimate.  They  produce  effects  on  the  minds  and  hearts 
of  the  auditors  which  often  are  not  developed  till  years  after- 
wards, nor  till  the  cause  is  forgotten.  The  minds  of  men  have  so 
close  a  connection,  are  united  l)y  so  strong  a  sympathy,  tliought 
is  so  subtile  and  swift,  and  intelhgence  so  speedily  and  exten- 
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sively  spread,  that  there  is,  as  it  were,  an  intellectual  atmosphere 
encompassing  the  earth,  which,  when  agitated  by  the  power  of  a 
vigorous  intellect,  undulates  from  pole  to  pole.  Nor  does  the 
effect  of  a  bold,  original,  and  striking  train  of  thought,  uttered  in 
correct  and  impressive  language,  cease  with  the  present  genera- 
tion ;  no,  its  influence  continues  for  ages. 

Volumes  have  been  written  upon  oratory.  The  best  talents 
of  ancient  and  modern  times,  and  of  our  own  country,  have  been 
applied  to  the  development  of  its  principles,  and  to  the  giving  of 
instruction  for  its  practice.  In  view  of  its  value  under  our  free, 
political  institutions,  the  attention  of  the  public  has  been,  and 
still  is,  directed  to  its  cultivation.  There  is  no  branch  of  educa- 
tion more  highly  esteemed ;  none  more  deserving.  But  while  I 
say  this,  let  me  remind  yon  of  what  I  have  already  mentioned, 
that  a  man,  to  speak  well,  must  not  only  be  able  to  address  witli 
effect  large  assemblies  in  public  places,  but  also  to  speak  with 
correctness  and  elegance  in  the  social  circle  and  in  his  daily 
intercourse  with  his  neighbors  and  friends,  and  to  this  topic,  as  a 
branch  of  education,  permit  me  to  invite  attention. 

Good  conversation  is  speaking  well  in  familiar  discourse.  It 
is  difficult  to  draw  the  line  of  distinction,  though  easily  discerned, 
between  it  and  oratory.  They  arc  sisters.  One,  the  elder,  com- 
manding our  admiration  by  her  dignified  and  graceful  manner ; 
the  other,  the  younger,  awakening  our  interest  by  the  artless  play- 
fulness of  youth.  A  powerful  intellect,  various  learning,  extensive 
reading,  high-toned  moral  principles,  a  refined  taste,  a  good  voice, 
clear  and  correct  enunciation,  and  polished  manners,  constitute 
the  principal  requisites  both  of  an  eloquent  speaker  and  of  an 
entertaining  and  interesting  converser.  Although  these  high 
qualities  are  essential  to  the  first  order  of  both  oratory  and  con- 
versation, they  are  not  so  in  the  same  degree  to  each.  Without 
attempting  a  full  specification  of  their  relative  value  in  each  art, 
I  will  call  your  attention  to  one  or  two  of  them  Avhich  appear  to 
be  peculiarly  indispensable  in  conversation. 

The  first  is  moral  principle. 

In  formal  discourses,  the  speaker  always  has,  or  ought  to  have, 
an  opportunity  for  preparation.  This  enables  him  to  regulate  his 
train  of  thought  and  course  of  argument  by  a  cool  exercise  of  his 
judgment;  and  though  his  performance  may  want  the  full  and 
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lofty  tone  of  conscious  integrity,  he  will  not  ofiFend  his  audience 
by  a  disclosure  of  his  own  worthlessuess.  But  in  familiar  dis- 
course we  must  speak,  if  we  speak  well,  from  the  impulse  of  the 
moment.  Our  thoughts  should  come  warm  from  the  heart.  If 
that  fountain  is  elevated  and  pure,  the  stream  will  he  lively  and 
clear.  But  if  w'e  are  obliged  to  keep  a  steady  and  vigilant  guard 
ui)on  ourselves  to  conceal  some  sel6sh  design,  or  from  fear  of  be- 
traying our  moral  deformities,  our  conversation  becomes  irksome 
and  uninteresting. 

Thus  we  see,  without  further  illustration,  that  high  moral 
principles  are  an  indispensable  qualification  for  agreeable  con- 
V'ersation. 

A  pure  and  cultivated  taste  is  another. 

Whenever  we  speak  before  large  assemblies,  or  in  the  retire- 
ment of  social  intercourse,  the  appropriateness  of  our  thoughts 
and  sentiments  materially  depends  on  their  adaptation  to  the 
occasion  ;  and  propriety  of  subject,  thought,  and  manner,  is  one 
of  the  greatest  beauties  of  speaking.  "  A  word  fithj  spoken,  is 
like  apples  of  gold  in  pictures  of  silver."  In  making  preparation 
foi  a  set  address,  there  is  time  to  consider  topics,  select  illustra- 
tions, and  reject  everything  which  does  not  accord  with  the 
attending  circumstances.  But  in  the  freedom  and  animation  of 
the  social  circle  there  is  no  opportunity  to  deliberate  upon  the 
fitness  of  each  remark  ;  nor  is  it  well  to  tame  the  spirit  and  in- 
terrupt the  flow  of  lively  conversation  by  stopping  to  do  so.  That 
office  must  be  performed  instantaneously  by  taste,  which  approves 
or  disapproves  of  each  tliought  as  soon  as  conceived.  Without 
the  aid  of  this  active  and  sensitive  regulator,  our  conversation 
would  be  far  from  pleasing. 

The  qualifications,  Avhich  have  been  thus  briefly  presented,  for 
good  conversation,  show  clearly  that  it  is  an  art,  if  not  wholly 
acquired,  at  least  greatly  improved,  by  culture  ;  and  that  it  is  one 
of  the  acquisitions  which  an  education  ought  always  to  bestow, 
unless.  Indeed,  it  is  of  too  little  consequence  to  receive  attention. 
That  idea  apparently  prevails  generally,  and  especially  in  this 
country.  There  is  not  a  university,  college,  or  seminary  of  learn- 
ing in  Europe  or  America,  as  is  believed,  Avhich  admits  into  its 
course  of  instruction,  any  study  or  exercise  directly  aimed  at  im- 
provement in  conversation.     The   schools   in   this   country,   on 
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what  is  termed  the  patriarchal  plan  (and  of  which  this  Tillage 
has  one  surpassed  by  none),*  are,  by  their  pecuHar  formation, 
partially  adapted  to  this  object.  The  constant  presence  of  the 
instructors,  and  the  familiar  intercourse  whicli  is  encouraged  and 
maintained  between  them  and  the  scholars,  promote  purity  of 
thought  and  easy  and  correct  expression.  With  this  single  and 
commendable  exception,  I  know  not  an  instance  in  this  country 
or  Europe,  in  which  the  pupils  are  recognized  as  conversable  be- 
ings by  the  regulations  of  a  literary  institution  of  any  grade. 
Man}-,  distinguished  in  the  annals  of  literature,  and  particularly 
in  France,  have  written  on  the  subject ;  but  they  have  devoted 
their  talents  and  learning  to  the  discussion  and  establishment  of 
rules  in  detail,  by  which  the  converser  is  to  regulate  himself. 
Most,  and  perhaps  all,  of  these  rules  are  just ;  but  allow  me  to 
ask,  with  becoming  deference  to  the  opinions  of  others,  whether 
animated  conversation  would  not  wither  under  an  adherence  to 
rules?  Like  tlie  bird,  when  taken  from  its  native  field  and  forest, 
and  deprived  of  the  vivifying  influence  of  the  freshness  and  har- 
mony of  nature  by  confinement  in  a  cage,  loses  the  brilliancy  of 
its  plumage  and  the  spirit  of  its  note.  There  are,  undoubtedly, 
certain  general  rules  from  which  we  ought  not  to  depart ;  but  to 
reap  enjoyment  and  instruction  from  familiar  interchange  of 
thoughts  and  feelings,  there  must  be  freedom  from  constraint ; 
and  that  is  only  obtained  by  a  conscious  possession  of  the  requi- 
site qualifications. 

There  is  less  necessity  in  England  for  scholastic  instruction 
in  conversation  than  in  this  country.  The  youth  of  that  country, 
who  receive  liberal  educations  and  are  destined  to  sustain  her 
name  and  bear  her  honors,  enjoy  the  invaluable  blessing  of  an 
educated  parentage.  In  our  own  happy  land  of  equal  rights  and 
•advantages,  where  constitutionally  and  practically  the  people  are 
the  sovereign — where  wealth,  and  lienor,  and  power,  and  fame  are 
alike  accessible  to  all— the  youth,  Avho  are  our  pride,  and  who,  we 
trust,  will  excel  their  sires  in  knowledge,  public  virtue,  and  the 
sweet  charities  of  private  life,  are,  with  few  exceptions,  unaided 
by  educated  parents.  In  general,  the  force  of  native  talent  and 
the  buoyancy  of  moral  principle  carry  them  from  the  plough  and 


I  allude  to  the  school  conducted  by  Mr.  William  Kirkland. 
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workshop  to  fame  and  to  power — and  amid  all  their  struggles  for 
laudable  distinction,  there  is  none  more  severe,  nor  any  which  so 
frequently  subdues  a  sensitive  and  lofty  spirit,  as  that  which  is 
required  to  overcome  the  disadvantages  arising  from  a  Avant  of 
early  intercourse  with  cultivated  minds. 

Let  it  not  be  inferred  from  these  remarks  that  I  undervalue 
the  i^arentago  of  any  American  youth.  Far  from  it.  Though 
not  educated,  it  may  be  talented  and  virtuous.  Many  a  spirit, 
"pregnant  with  celestial  fire,"  has  "kept  the  noiseless  tenor  of 
its  way  along  the  cool  sequestered  vale  of  life,"  unnoticed  and  un- 
known. During  our  contest  for  national  existence,  which  has 
been  truly  termed  an  era  "  that  tried  men's  souls,"  many  noble  sac- 
rifices were  made  and  feats  of  valor  performed  by  humble  indi- 
viduals, who  Avcre  not  so  fortunate  as  to  attain  to  the  distinction 
of  an  historic  memorial,  but  whose  deeds  of  patriotic  devotion 
have  been  modestly  recited  to  their  children  by  the  fireside,  in 
the  plain  and  impressive  language  of  truth  and  kindled  emotions, 
that  have  ripened,  in  manhood,  into  splendid  ornaments  of 
human  character.  Such  a  parentage  will  never  be  undervalued 
as  long  as 

"  An  honest  man  's  the  noblest  work  of  God," 

nor  as  long  as  true  greatness  consists  in  surmounting  great  obsta- 
cles with  small  means,  and  successfully  resisting  temptations  to 
crime,  which  always  thicken  around  a  humble  and  straightened 
condition  of  life,  by  the  force  of  moral  principle. 

Education,  directed  to  conversation,  will  aiford  valuable  assist- 
ance to  our  aspiring  youth  in  the  difficulties  they  encounter, 
emanating  from  a  want  of  early  culture  under  the  parental  roof. 
This,  however,  is  only  one  of  its  smallest  advantages.  There  are 
many  others  of  much  greater  moment. 

Let  me  occupy  a  few  minutes  of  your  time  by  inquiring, 
whether  conversation  is  of  sufficient  im})ortance  to  merit  a  place 
in  a  regular  course  of  studies.  If  I  am  not  mistaken,  it  is  entitled 
to  one  of  the  first. 

Of  the  community,  few  are  speakers  and  writers;  all  are  con- 
versers.*    The  sum  of  time  occupied,  and  the  amount  of  informa- 

*  The  writer  has  ventured  the  use  of  this  word  in  his  address,  on  the 
authority  of  the  Encyclopaedia  Americana,  though  it  is  not  found  in  the  most 
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tion  communicated,  by  formal  addresses  and  writing,  is  very  small 
in  comparison  with  that  occupied  and  communicated  by  conver- 
sation— and  this  remark  is  also  correct  when  applied  to  the 
educated.  Of  those  who  have  received  diplomas  from  our  col- 
leges, a  small  number  only  are  orators  and  authors;  but  all  are 
colloquists.  If  not  distinguished  by  their  speeches  and  writings, 
they  are  at  least  known  in  their  vicinage  by  their  abundant  and 
loud  talking;  and  the  knowledge  and  entertainment  derived  from 
their  familiar  discourse,  I  venture  to  assert,  far  surpasses,  in  extent, 
that  obtained  from  their  oratorical  and  written  performances. 

Many  of  our  most  finished  and  gifted  scholars  are  wholly  de- 
ficient as  conversers.  With  minds  richly  stored,  and  hearts  full 
of  the  warmest  and  kindest  feelings,  they  are  reserved,  silent, 
and  awkward  in  social  life.  Often,  men  who  can  command  '•  tli' 
applause  of  list'ning  senates,"'  are  hardly  endurable  in  conversa- 
tion. The  animation,  power,  and  fire  of  the  orator  droop  when 
met  by  the  ease  and  playfulness  of  agreeable  conversation.  The 
sprightly,  entertaining,  and  learned  author  is  also  often  dull  and 
uninteresting  amid  the  purity,  simplicity,  and  liveliness  of  a  social 
party.  Society  loses  vastly  by  these  defects  in  those  who  ought 
to  ornament,  cheer,  and  instruct  it — and  all  will  admit,  that  they 
spring  from  an  imperfect  education,  and  are  curable  by  culture. 

Conversation  has  accompaniments,  which  ought  to  entitle  it 
to  attention,  if  not  worthy  of  it  in  itself.  It  always  brings  with 
it  good  manners,  and  imparts  light,  and  life,  and  cheerfulness, 
and  joy  on  all  around.  It  may  be  regarded  in  social  intercourse, 
if  I  may  be  allowed  the  illustration,  as  the  one  thing  needful ;  and 
if  possessed,  all  others  will  be  added  unto  it. 

The  value  of  conversation  will  appear  more  evident,  when  we 
consider  its  use  in  the  learned  and  other  professions. 

One  of  the  most  interesting  and  important  duties  of  a  minis- 
approved  lexicons.  Tlie  only  word  they  contain  of  a  similar  signification  is 
colloquist.  In  one  sense  it  may  designate  a  person  skilled  in  conversation, 
tliougli  that  is  not  its  general  use.  The  writer  thinks  he  has  seen  conversa- 
tionist and  conversationalist  used  by  good  authority  ;  but  not  being  able  to 
recall  it,  has  not  used  them. 

The  want  of  an  appropriate  and  approved  word  in  our  own  language,  to 
designate  a  person  engaged  and  skilled  in  conversation,  shows  of  itself  how 
little  attention  has  been  given  to  the  subject. 
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ter  of  the  gosjoel  is  visiting  the  members  of  liis  congregation,  and 
conversing  with  them  on  subjects  of  no  less  moment  than  the 
grave,  immortality,  and  the  judgment.  His  public  duties  do  not 
surpass,  in  extent  and  responsibility,  if  they  equal,  those  which 
are  retired  and  social  in  their  character.  The  latter,  indeed,  are 
often,  perhaps  I  may  say  generally,  more  delicate  and  difficult. 
He  is  freipiently  called  to  instruct  and  console,  when  the  gentle 
breathings  of  a  timid  and  pious  spirit  have  gathered  confidence 
to  present  themselves  in  declarations  of  anxiety  and  hope — when 
a  stricken  conscience  is  racking  the  bosom  of  an  unbeliever  with 
the  agonies  of  despairing  guilt — and  when  the  body  and  mind  are 
feeljle,  and  the  spirit  is  only  waiting  for  the  hour  of  its  dismis- 
sion. With  what  additional  charms  do  the  consolations  of  the 
gospel  meet  the  ear  of  the  anxious  listener  on  such  occasions,  if 
they  are  clothed  in  pure,  intelhgible,  and  appropriate  language ! 
Beside  striking  occasions  like  those  which  I  have  mentioned,  cler- 
gymen are  constantly  in  situations  which  enable  them,  if  they 
have  power  and  skill  in  conversation,  to  draw  the  thoughts  and 
feelings  of  tbosc  with  Avhom  they  associate  from  the  world,  and 
direct  them  to  holier  and  higher  objects — and  great  is  the  respon- 
sibility of  that  man,  who  enters  and  continues  in  the  ministry 
without  this  qualification.  If  any  one  thinks  lightly  of  this 
remark,  let  him  review  the  life  and  ministry  of  tlic  Saviour,  and 
he  will  find  that  the  gospel  was  given  to  a  fallen  world,  princi- 
pally in  familiar  discourse. 

Let  me  mention  in  this  connection,  that  altliough  the  sincere 
aspirations  of  the  unlettered  are  as  acceptable  to  our  Heavenly 
Father  as  those  of  the  learned,  yet  it  is  but  becoming  reverence  in 
those  Avho  assemble  around  the  family  altar,  to  devote  some  at- 
tention to  qualifying  themselves  for  presenting  their  petitions  in 
correct  and  solemn  language. 

Young  gentlemen,  who  intend  to  pursue  the  profession  of  law, 
and  their  parents,  friends,  and  instructors,  generally  suppose, 
that  if  they  are  able  to  acquit  themselves  creditably  in  court  and 
before  the  public,  their  success  is  certain.  This  is  a  mistake. 
There  are  two  prerequisites.  One  is,  to  gain  the  favor  and  confi- 
dence of  the  community,  so  far  as  to  be  entrusted  with  reputable 
business — and  tiie  other,  to  make  the  necessary  preparation.  To 
do   either,  conversable   talents   are  required— to  efit'ct  tlie  first 
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obviously;  and  wlien  it  is  considered  that  preparation,  particu- 
larly for  trials,  is  made  principally  by  consultations  with  clients, 
it  is  manifest,  that  readiness  in  conversation  is  of  great  service  for 
that  purpose.  But  only  a  small  part  of  professional  business  is 
done  in  court.  If  a  gentleman,  actively  engaged  in  his  profession, 
would  keep  a  diary,  and  carefully  note  the  manner  in  which  he 
spends  his  time,  he  would  find,  that  by  far  the  greater  part  of  it 
is  spent  in  conversation.  It  would,  perhaps,  amuse,  but  cer- 
tainly not  instruct  you,  to  show  how  so  much  time  is  thus  spent. 
Moreover,  members  of  the  bar  are  continually  thrown  into  situ- 
ations, and  often  of  the  most  interesting  kind,  in  which  colloquial 
powers  are  not  only  useful,  but  indispensable.  Obliged  as  they 
are  to  converse  constantly,  and  with  persons  of  education, 
and  on  a  great  variety  of  topics,  it  is  impossible  to  estimate  the 
disadvantages  to  which  they  are  subjected,  by  a  want  of  tact  and 
talent  in  conversation. 

The  physician,  engaged  in  investigating  the  origin  and  nature 
of  the  diseases  of  the  human  body,  and  administering  remedies 
for  their  relief,  appears  to  a  casual  observer  to  require  nothing  to 
obtain  the  highest  honors  of  professional  skill  except  a  knowledge 
of  the  science  and  practice  of  his  profession.  But  when  his  pro- 
fessional duties  and  career  are  examined  with  scrutinizing  atten- 
tion, it  will  be  found  that  a  large  portion  of  his  life  is  passed  in 
familiar  discourse,  and  that  talent  for  conversation  is  essential  to 
his  usefulness  and  success.  To  obtain  business  he  must  render 
himself  agreeable  both  to  his  patients  and  their  friends;  and  for 
this  purpose  must  have  good  manners  and  entertaining  conversa- 
tion. To  cure,  he  is  often  obliged  to  cheer  and  animate  his 
patients  by  lively  sallies  and  pertinent  anecdotes.  He  cannot  do 
this  well  without  colloquial  talent  of  the  first  order.  His  in- 
quiries are  generally  addressed  to  the  sick,  who  are  sensitive  and 
feeble,  and  his  instructions  given  to  anxious  relatives  and  attend- 
ants. His  language  ought,  consequently,  to  be  mild  and  precise. 
It  also  becomes  his  diicy  frequently  to  commune  with  the  dying, 
and  prepare  them  for  the  doom  which  awaits  their  disembodied 
spirits  ;  to  console  the  afflicted ;  advise  the  orphan  and  the  v/idow ; 
and  teach  submission  to  the  decrees  of  Heaven.  More  might  be 
said,  but  who  does  not  perceive  the  value  and  necessity  of  good 
conversation  to  a  physician? 
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The  farmers,  lords  of  the  soil  and  real  sovereigns  of  the 
country,  would  find  their  usefulness  increased  and  influence  ex- 
tended l)y  cultivating  their  colloquial  talents.  The  works  of 
nature  are  always  before  them  in  all  their  freshness  and  beauty, 
awakening  pure  and  elevated  emotions,  and  filling  their  minds 
with  just  and  lofty  conceptions.  It  seems  an  abuse  of  the  privi- 
leges of  their  enviable  condition  not  to  acquire  facilities  for  com- 
municating, in  social  intercourse,  tlieir  thoughts  and  feelings  in 
an  enticing  form. 

The  merchant  would  soon  discover  his  business  extended,  his 
gains  increased,  his  judgment  the  more  respected,  and  his  happi- 
ness promoted,  if  he  would  qualify  himself  to  converse  agree- 
ably. 

The  mechanic,  too,  would  find  his  customers  increase  in  num- 
ber and  quality,  if  he  Avas  able  to  address  them  in  jiure  English 
correctly  pronounced. 

There  is  a  large  body  of  men  in  our  country  who  devote 
themselves  to  the  instruction  of  youth,  and  the  greater  part  of 
them  are  well  educated;  and  yet  it  would  amuse  even  themselves 
if  a  stenographer  should  attend  them  while  engaged  in  their 
duties,  take  their  language  verbatim,  and  afterwards  exhibit  it. 
Instead  of  being  models  in  this  respect,  after  whom  their  j)upils 
should  copy,  if  they  were  faithful  to  their  trust,  their  first  precej)t 
would  be  not  to  follow  their  example.  There  are  numerous  and 
praiseworthy  exceptions  to  this  general  remark,  and  it  is  hoped 
they  will  augment  until  pure  and  polished  elocution  is  as  uni- 
versal among  instructors  as  it  is  now  rare.  Gentlemen  engaged 
in  communicating  knowledge  ought,  of  all  others,  to  use  language 
correctly  and  skilfully.  Learned  and  critical  observations  on 
the  Greek  dialects  are  often  made  in  bad  English,  and  splendid 
demonstrations  of  mathematical  problems,  in  language  to  apply 
the  rules  of  syntax  to  which,  would  require  all  the  skill  of  the 
demonstrator.  All  must  admit  that  high  colloquial  powers  are 
an  essential  qualification  of  an  instructor. 

In  domestic  life  the  charms  of  conversation  find  a  natural  soil 
and  genial  clime.  No  picture  is  more  beautiful  to  the  moral  eye 
than  an  assembled  family  interchanging  with  artless  confidence 
their  thoughts,  and  feelings,  and  wishes,  and  hopes,  in  pure,  cor- 
rect, and  unpretending  language.    How  the  moral  beauty  of  such 
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a  scene  is  heightened  by  a  chaste  and  elevated  style  of  conversa- 
tion !  This  is  no  picture  of  the  fancy.  It  is  attainable  by  only  a 
Httle  attention  on  the  part  of  the  heads  of  the  family.  If  they 
are  careful  to  use  always  correct  and  appropriate  language,  all 
will  follow  their  example,  from  the  little  toddling  lisper  to  the 
full-grown  youth  returned  from  school.  No  one  fully  deserves 
the  responsible  trust  of  training  up  a  young  and  tender  family, 
unless  able  to  speak  correctly  his  own  language.  Often  has  the 
American  orator,  in  the  unpremeditated  career  of  animated 
debate,  uttered  some  thought,  or  pronounced  some  w^ord,  im- 
pressed upon  him  in  his  childhood,  that  crimsoned  his  cheek  with 
a  blush. 

If  we  have  any  great  project  to  execute,  and  wish  to  interest 
others  and  obtain  their  aid,  how  essential  it  is  to  possess  the 
faculty  of  communicating  our  views  in  a  perspicuous  and  accept- 
able manner.  In  general  intercourse  with  society,  talents  for 
conversation  are  indispensable.  We  must  possess  them  if  Ave 
wish  to  instruct,  please,  or  influence  others.  Good  language 
never  displeases,  and  it  becomes  all  conditions  of  life ;  but  the 
want  of  it  is  oftentimes  unpleasant  to  those  accustomed  to  it,  and 
is  generally  evidence  of  an  uncultivated  mind.  Almost  all  light 
works  of  taste  and  fancy  are  given  to  the  public  in  a  colloquial 
form,  and  no  stronger  evidence  can  be  adduced  that  good  con- 
versation is  adapted  to,  and  ornaments  every  sphere  of  life,  than 
the  fact  that  Sir  Walter  Scott,  in  exhibiting  the  great  diversity  of 
human  character,  which  he  has  in  his  lighter  works,  and  chiefly 
by  making  the  actors  disclose  their  own  characters  by  their  con- 
versation, has  not  used  an  expression  which  ought  to  offend  the 
most  delicate  ear. 

Time  will  not  permit  me  to  exhibit  more  fully  the  importance 
of  conversation,  nor  is  it  probably  necessary  for  my  present  pur- 
pose. All,  I  trust,  arc  convinced  of  its  value,  and  that,  if  practi- 
cable, it  ought  to  be  an  object  of  education.  Nor  will  the  limits 
of  this  discourse  permit  me  to  discuss  the  practicableness  of  a 
plan  or  course  of  instruction  for  that  purpose  ;  nor,  if  the  occa- 
sion was  proper,  would  it  become  me  to  do  so.  That  duty  belongs 
to  others  better  cpialified  to  perform  it.  But  I  will  venture  to 
ask,  if  it  is  more  diflicult  to  devise  a  mode  of  instruction  in  con- 
versation, than  in  oratory  or  writing? 
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At  the  last  annual  commencement  of  this  college,  a  classical, 
instructive,  and  impressive  address  was  delivered  before  your 
societies,  the  principal  aim  of  Avhich  was  to  present  to  the  public 
the  wants  and  resources  of  this  western  country  "  with  regard  to 
the  hidier  branches  of  a  liberal  education."  In  that  address  the 
pretensions  and  capabilities  of  this  institution  were  ably  vindi- 
cated, and  the  "lea'ling  feature"  of  its  plan  of  studies  shown  to 
be  "practical  utility."  The  "English  course,"  which  this  college 
adopted  at  the  very  commencement  of  its  operations,  was  new, 
and,  as  I  understand,  deemed  a  hazardous  experiment.  But  the 
result  has  shown  the  wisdom  of  its  projectors.  It  has  been  ap- 
proved hj  practice,  and  adopted  by  several  other  literary  institu- 
tions. 

In  an  address  delivered  under  the  auspices  of  the  liberal  and 
enlightened  guardians  of  this  institution,  I  hope  it  will  not  be 
considered  Utopian  to  suggest  whether  the  "  practical  utility  "  of 
a  liberal  education  might  not  be  promoted  by  adding  to  it  a  course 
of  instruction  directed  to  improvement  in  conversation.  If  the 
suggestion  is  injudicious,  and  will  not  bear  the  test  of  examina- 
tion and  practice,  it  may  perhaps  attract  attention  to  the  subject, 
and  thus  render  some  service  to  the  great  cause  in  aid  of  which  it 
is  made. 

In  conclusion,  young  gentlemen,  I  will  take  the  liberty  of 
saying  to  you  that,  however  extended  your  course  of  studies, 
faithful  and  capable  your  instructors,  and  great  your  advantages, 
your  acquisitions  at  last  must  depend  on  your  own  efforts.  Nor 
must  they  be  made  coldly,  as  mere  performances  of  duty.  If 
you  would  be  learned,  useful,  and  distinguished,  you  must  seek 
knowledge  with  ardor  and  animation.  "Tlie  torch  of  genius 
must  be  lighted  at  the  altar  of  enthusiasm."  Your  Alma  Mater 
is  located  in  a  delightful  region,  where  nature  has  shed  her 
choicest  blessings,  in  the  midst  of  fertility  and  beauty,  and  on 
the  bank  of  a  limpid  and  splendid  lake.  You  ought  to  catch 
the  spirit  of  such  scenery,  and  in  your  social  intercourse  be  bland, 
cheerful,  and  benignant.  But  after  having  obtained  all  the 
benefit  which  a  good  education  can  confer,  you  will  find  that  an 
intimate  and  comprehensive  knowledge  of  the  relations  which 
exist  between  the  Creator  and  the  creature,  and  of  the  duties 
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which   result   from  those  relations,  forms  the  surest  and  best 
foundation  of  interesting  and  instructive  conversation,  and  that, 

"  When  on  life  we're  tempest  driv'n, 
A  conscience  but  a  canker, 
A  correspondence  fixed  wi'  Heaven 
Is  sure  a  noble  anchor." 


NOTICES   OF   THE   PRECEDING   ADDRESS. 

By  reference  to  an  advertisement  contained  in  our  paper  of  to-day,  it 
will  be  seen  that  the  address  delivered  by  Samuel  A.  Foot,  Esq.,  before  the 
societies  of  Geneva  College,  is  published,  and  ready  for  sale  at  this  oifice, 
and  at  the  several  book-stores  in  this  village.  We  conceive  that  it  is  en- 
tirely unnecessary  for  us  to  enlarge  on  the  merits  of  this  production,  as  we 
subjoin  the  highly  commendatory  and  simultaneous  remarks,  in  which  we 
fully  concur,  that  were  made  by  very  discriminating  and  competent  persons 
present  on  that  occasion. 

[An  extract  from  some  observations  written  by  a  scholar  and  gentleman, 
which  appeared  in  the  Geneva  Gazette  and  our  own  paper  on  the  8th 
instant :] 

"After  the  regular  official  exercises  were  finished,  Mr.  Foot,  of  New 
York,  delivered  an  address  to  the  two  college  societies  into  which  the 
students  are  formed.  His  subject,  as  we  should  state  it,  was  the  eloquence 
of  conversatio7i.  Learning  that  it  will  be  published,  we  make  no  other  re- 
mark than  that  Mr.  Foot  was  listened  to  with  deep  attention,  nearly  an 
hour,  by  a  delighted  audience."  —  Geneva  Courie?',  Wednesday  morning, 
August  29,  1832. 

"  The  address  also  before  the  Euglossian  and  Alpha  Phi  Delta  societies 
connected  with  the  college,  by  Samuel  A.  Foot,  Esq.,  of  New  York,  was 
very  interesting,  being  somewhat  original  in  its  conception,  polished  in  its 
diction,  and  most  happy  in  the  delivery." — Ontario  Repository. 

"  An  address  was  also  delivered  to  the  two  societies  of  the  college,  by 
Samuel  A.  Foot,  Esq.,  of  New  York,  upon  the  necessity  of  cultivating,  as  a 
part  of  the  education  of  young  men,  the  conversational  powers.  It  wag 
truly  interesting  and  instructive,  being  in  itself  illustrative  of  tlie  pleasure 
that  a  well-conducted  conversation  invariably  excites." — Cayiifja  Patriot. 

"  We  sliould  be  doing  Adolence  to  our  own  sentiments  were  we  to  omit  to 
notice  favorably  the  address  of  Samuel  A.  Foot,  Esq.,  to  the  Euglossian  and 
Alpha  Phi  Delta  societies.  It  was  an  effort  indicative  of  talents  and  ability, 
and  although  the  subject  was  rather  novel,  it  did  not  fail  to  please  and  in- 
struct by  its  ingenuity  and  utility.     The  subject  was  the  cultivation  of  the 
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colloquial  powers,  and  strange  as  it  may  seem  to  many,  who  are  daily  deaf- 
ened by  loud  talking  at  every  corner  of  the  streets,  the  faculty  of  couverc- 
ing  with  propriety  was  shown  by  the  orator  to  be  one  of  the  greatest  defects 
of  modern  education.  We  should  be  pleased  to  see  the  oration  of  Mr.  Foot 
in  print,  that  others  may  be  as  much  gratified  as  we  were  by  the  illustration 
of  a  subject  which  has  seldom  been  discussed,  and  the  importance  of  which 
is  seldom  considered." —  Vienna  Republican. 

"The  address  to  the  two  societies  of  the  institution  was  the  work  of 
Samuel  A.  Foot,  Esq.,  of  New  York.  The  subject  of  it  was  elocution  in  all 
its  applications  to  the  intercourse  of  human  beings.  In  discussing  it,  he 
displayed  much  originality.  The  high  importance  of  speaJcing  icell  he  illus- 
trated very  copiously  in  its  relations  to  private  life— a  great  proportion  of 
the  pure  and  elevated  enjoyments  of  which  he  traced  to  this  source.  In  the 
course  of  his  remarks,  he  suggested  to  the  proper  authorities  the  expedi- 
ency of  introducing  among  their  standing  collegiate  exercises,  one  of  which, 
the  sole  object  should  be,  the  improvement  of  social  conversation.  Mr. 
Foot's  address  was  happily  written,  and  delivered  with  grace  and  anima- 
tion."— Lyons  Countryynan,  edited  by  Myron  Holley,  Esq. 

Conversation  as  a  Branch  of  Education. — We  give  below  the  first 
part  of  an  address  on  this  subject,  delivered  before  the  societies  of  Geneva 
College,  at  the  late  commencement  of  that  institution,  by  Samuel  A,  Foot, 
Esq.,  of  this  city.  In  our  next  number  we  shall  give  the  remainder  of  the 
address.  It  is  a  subject  in  which  every  member  of  our  society,  as  well  as 
every  young  gentleman,  is  deeply  interested,  and  we  commend  the  address 
to  their  careful  perusal.  It  has  never  fallen  to  our  lot  to  see  a  more  happy 
enforcement  of  our  duty  to  cultivate  the  conversational  powers ;  and  we  feel 
persuaded  that  no  young  man  will  rise  from  the  perusal  of  it  Avithout 
having  formed  a  determination  to  improve  those  powers  which  he  may  pos- 
sess as  far  as  practicable.— To i») fir  Men's  Advocate,  Thursday,  September 
27,  1833. 

An  Address  delivered  before  the  Euglossian  and  Alpha  Phi  Delta  Societies 
of  Geneva  College.     By  Samuel  A.  Foot,  of  New  York. 

Nothing  ajipears  to  us  so  useless  and  superficial  as  the  numerous  ad- 
dresses annually  delivered  before  little  debating  clubs  in  our  colleges.  We 
do  not,  of  course,  include  among  these  the  Phi  Beta  Kappa  or  other  similar 
institutions  which  have  risen  to  eminence  and  done  honor  to  our  country. 
It  is  but  a  few  years  since  these  small  societies  began  to  appoint  orators, 
and  practice  has  taught  us  that  thus  far  they  have  been  of  little  benefit, 
though  attended  with  a  large  and  needless  expense.  Of  all  speeches,  not 
excepting  clinner  speeches,  such  as  these  we  most  heartily  despise  ;  and  we  are 
not  a  little  pleased  to  find  that  the  societies  of  Union  College  have  refrained 
from  making  any  unnecessary  noise  in  the  world  by  falling  in  with  this 
almost  universal  practice.  The  orator  on  these  occasions  seldom  presents 
anything  new  or  useful,  but  takes  advantage  of  the  opportunity  to  proclaim 
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his  own  individual  excellencies  and  extend  liis  fame  ;  and  the  largest  pro- 
portion of  the  addresses  which  are  published  contain  little  else  besides  com- 
pliments, excuses,  and  good  wishes.  But  we  are  truly  happy  to  say  the  one 
before  us  is  far  from  belonging  to  that  class.  It  contains  many  valuable 
and  novel  suggestions.  The  sole  object  of  the  author,  to  use  his  own  lan- 
guage, was  to  give  his  support  to  the  great  and  controlling  interest  of  our 
favored  country — Education.  "  Conversation  as  a  branch  of  Education"  the 
subject  of  Mr.  Foot's  address,  although  new  as  well  as  important,  was  sug- 
gested to  him  by  the  name  of  one  of  the  societies  which  he  addressed,  "  the 
Euglossian,"  which  in  the  Greek  signifies  "  speaking  well."  The  author 
first  asserts  "  that  thought  and  vocal  articulation  are  the  distinctive  charac- 
teristics of  men,"  and  explains  the  necessity  of  thinking  clearly  and  speaking 
well;  immediately  in  connection  he  beautifully  describes  the  power  and  use 
of  the  human  voice,  from  which  we  make  an  extract,  expressed  in  a  clear 
and  happy  manner : 

"  An  inquirer,"  &c. 

The  author  then  proceeds  to  show  that  "  rhetoric,  which  is  the  art  of  spealc- 
ing  well,"  includes  both  oratory  and  conversation ;  and  after  having  de- 
scribed the  beauties  of  each,  clearly  defines  the  qualities  essential  to  become 
a  good  "  converser."  Mr.  Foot  conceives  conversation  to  be  of  sufficient  im- 
portance to  merit  a  place  among  the  regular  studies,  and  concludes  by  ex- 
hibiting its  value  in  the  learned  and  other  professions.  Upon  the  import- 
ance of  conversation,  he  says  : 

"  Of  the  community,  few  are  speakers  and  writers ;  all  are  convers- 
ers,"  &c. 

In  conclusion,  we  remark,  among  the  many  annual  addresses  before  college 
societies  published  in  this  country,  we  have  met  with  none  which,  in  our 
humble  opinion,  will  be  of  more  benefit  to  those  for  whom  it  was  intended, 
or  the  community  at  large,  than  the  one  before  us.  And  we  hope  soon  to 
see  the  time  when  conversation,  the  importance  of  which  this  address  so 
ably  discusses,  and  which  has  received  the  attention  of  some  of  the  greatest 
men  of  modern  times,  may  be  thought  worthy  of  a  place  among  those  studies 
most  essential  to  become  a  complete  and  accomplished  scholar. — The  Par- 
thenon, January,  1833. 

The  plan  which  has  of  late  years  been  adopted  in  nearly  all  of 
our  colleges  of  note,  of  procuring  an  intellectual  entertainment  at  stated 
periods,  by  inviting  some  distinguished  graduate,  or  some  gentleman 
of  ability,  without  reference  to  the  place  of  his  matriculation,  to  address 
the  societies  or  associations  of  alumni,  has  led  in  a  short  time  to  the  produc- 
tion of  a  number  of  elegant,  philosophical,  and  useful  discourses,  which  are 
creditable  to  the  country  in  the  highest  degree.  The  gentlemen  thus  called 
upon  for  the  occasion,  have  generally,  in  a  manner  as  honorable  to  them- 
selves as  it  must  have  been  gratifying  to  those  who  asked  the  favor,  com- 
plied with  the  request ;  and  the  instances  are  but  few,  in  which  their  pub- 
lished discourses  do  not  prove  the  wisdom  of  the  selection  ;  and  Avhile  they 
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sliow  a  power  of  thought  and  outpouring  of  information  and  reflection  in  the 
speaker,  which  might  not  otherwise  have  found  a  vent,  and  wliich  lie  was, 
perhaps,  himself  unconscious  of  possessing,  reflect  lustre  on  the  institution 
from  whose  halls  the  call  came,  and  on  all  connected  with  it,  and  excite  the 
emulous  ambition  of  the  young  aspirants  after  distinction.  Most  of  those 
who  have  officiated  on  such  occasions,  have  been  either  professional  men, 
actively  engaged  in  one  engrossing  business  and  duty,  or  in  political  stations 
equally  monopolizing  time.  -Yet,  thus  invoked,  governors,  statesmen,  law- 
yers in  full  business,  divines  who  make  the  cure  of  souls  no  sinecure,  and 
men  whose  practical  way  of  life  would  lead  to  the  supposition  tliat  their  con- 
verse with  "  all  the  muses  "  was  rare,  have  stepped  forward  cheerfully,  and 
thrown  oft'  reflections  in  the  form  of  an  address,  to  a  collection  of  wliich  we 
may  well  point  Avith  pride.  Such  are  the  addresses  delivered  by  Cass,  Ber- 
rien, Wirt,  Forsyth,  Clinton,  Kent,  Verplanck,  and  half  a  dozen  others  that 
we  could  name ;  and  many  more  doubtless  that  have  slipped  our  recol- 
lection.* If  in  the  j^oetical  exercises  which  similar  invitations  have  called 
forth,  we  have  less  to  boast  of,  the  reason  is  obvious  enough.  The  poetical 
faculty  is  not  only  rare,  but  requires  much  cultivation  ;  whereas  good  sense 
and  genius  are  always  accumulating  materials,  which  may  at  any  time  be 
drawn  upon  to  advantage,  in  the  form  of  an  academic  oration  or  address. 
Still  there  are  two  or  three  finished  poetical  performances,  which  such  occa^ 
sions  have  called  forth,  that  are  among  the  best  specimens  in  the  stock  of 
what  is  called  American  (to  distinguish  it  probably  from  English)  poetry. 

The  success  and  the  utility  of  these  experiments  should  lead  to  their 
permanent  continuance  ;  and  it  will  soon  be  considered  a  high  honor  by  even 
the  most  eminent  men  of  the  land,  to  be  designated  by  associations  of 
youths,  or  of  graduates  who  retain  a  filial  attachment  to  their  alma  mater, 
as  the  orators  upon  their  festal  days.  Those  who  have  set  the  exami^le  de- 
serve well  of  the  country.  Among  these  is  the  author  of  the  address,  which 
has  been  lying  for  some  weeks  on  our  table.  We  sat  down  with  the 
intention  simply  of  expressing  the  pleasure  which  a  perusal  of  it  has 
afforded.  It  was  delivered  by  S.  A.  Foot,  Esq.,  an  eminent  lawyer  of  this 
state,  and  now  of  this  city,  before  the  two  Societies  of  Geneva  College,  in 
August  last,  at  the  time  of  the  annual  commencement.  The  name  of  one 
of  the  Societies,  the  E^igloman,  suggested  his  theme  to  the  orator ;  and  he 
very  happily  discusses  and  illustrates  the  importance,  usefulness,  and  advan- 
tage of  "  speaking  well."  We  will  not  mar  his  eloquent  introduction,  but 
give  it  in  his  own  words : 

"  Thought  and  vocal  articulation  are,"  &c. 

It  is  to  the  cultivation  of  the  voice,  and  the  habit  of  using  proper  words 
in  a  proper  connection  in  colloquial  intercourse,  that  Mr.  Foot  confined  his 
remarks,  all  of  which  are  full  of  good  sense,  pith,  and  gracefully  expressed. 


■•■=  We  exclude,  of  course,  the  discourses  delivered  by  professors  and  presidents,  of 
Vv'bich  there  are  many  that  are  excellent. 
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The  limits  Avitliin  which  he  was  confined  as  to  time,  did  not  permit  liim  to 
expatiate  much  upon  the  habit  of  indulging  in  slang,  which  is  peculiar  to 
the  Americans.  Those  who  know  better,  adopt  words  and  phrases  as  be- 
ing amusing,  until  they  creep  into  familiar  discourse  in  such  abundance 
that  it  becomes  but  a  farrago  of  quotations,  certainly  from  no  respectable 
authorities.  Our  country  is  prolific  in  the  manufacture  of  new  words,  keep- 
ing pace  with  the  establishment  of  new  settlements,  particularly  in  the 
West,  where  they  usurp  the  undelegated  right  of  Adam,  of  naming  things 
which  have  none  that  they  know  of— of  making  verbs  out  of  substantives 
which  Christians  cannot  conjugate— and  of  adopting  figurative  modes  of  ex- 
pression, which  may  be  poetical  in  fact,  but  are  far  from  being  so  in  sound. 
Thus  a  bankrupt  is  said  to  be  snagged,  a  steamboat  woods,  &c.  Try  to  put 
"to  snag"  and  "to  wood"  through  the  moods,  tenses,  and  persons,  and  the 
effect  will  be  somewhat  ridiculous.  Even  the  halls  of  Congress  echo  to 
samples  of  this  new  tongue  ;  and  what  was  meant  to  amuse,  is  set  down  by 
some  Mrs.  Trollope  as  current  rhetorical  coin. 

But  independent  of  these  luxuriances  of  speech,  which  show  at  any  rato 
that  we  are  a  new  and  imaginative  people,  it  cannot  be  denied  that  we  have 
a  vile  habit  (though  we  came  naturally  by  it)  of  imitating  the  English,  in 
abusing  the  language  of  our  forefathers,  which  is  a  great  deal  better  tongue 
than  they  who  do  so  deserve  to  have  the  privilege  of  using.  While  such 
awkward  verbs  as  "progress,"  and  "digress,"  and  such  foolish  ones  as 
"jeopardize,"  are  of  English  origin,  we  attempt  to  take  many  liberties  in  an 
equally  ignorant  spirit.  A  recent  traveler  says,  he  saw  a  sign  in  this  city  on 
which  was  inscribed  "  locks  percussioned  here,"  and  it  is  possibly  true.  It 
might,  however,  have  been  an  English  gunsmith,  and  that  is  very 
probable. 

A  vaulting  ambition,  too,  on  the  part  of  those  who  are  apt  to  confound 
hard  words  with  a  show  of  learning  and  of  profound  sense,  has  filled  the  lan- 
guage with  an  illegitimate  collection  of  words  with  unwholesome  fungous 
excrescences  grooving  out  of  them,  which  embarrass  speakers  and  writers, 
often  from  a  want  of  reflection. 

We  are  particularly  struck  with  an  instance  in  point  in  the  address  be- 
fore us.  The  speaker  mentions  in  a  note,  apologizing  for  the  use  of  the  cer- 
tainly ungainly  word  "  converser,"  that  he  could  find  no  other  than  the 
detestable  term,  or  rather,  no  term,  "  colloquist,"  to  express  his  meaning. 
And  he  mentions  that  the  want  of  a  good  word  in  our  language  "  to  desig- 
nate a  i>erson  engaged  and  skilled  in  conversation,  shows  of  itself  how  little 
attention  has  been  given  to  the  subject."  Now  we  apprehend  that  our  lan- 
guage is  more  happy  in  this  respect  than  the  tongues  derived  principally 
from  the  Latin.*  Parleur,  hablador,  &c.,  denote  in  common  acceptance  a 
great  talker ;  but  a  talker  in  English  does  not.     We  say  a  good  talker,  an 


-•  The  French,  indeed,  are  happy  iu  the  word  caiiseiir,  %\liich  we  can  very  properly  trans- 
late by  "  talker." 
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agreeable  talker,  a  great  talker,  &c.  It  is  distinguished  from  a  prater,  a 
proser,  &c.,  very  accurately.  Why  then  should  we  agonize  to  make  out  of  a 
Latin  word  such  an  unfashioned  one  as  conversationist,  which  sounds  very 
fine,  no  doubt,  in  some  ears.  At  any  rate  we  have  heard  it  used  and  seen  it 
in  print.  Again,  though  "wrangler"  in  English  docs  imply  something  of  a 
broil,  we  have  "  disputant  "  and  "  polemic,"  at  a  cheap  enough  rate,  and  both 
words  of  unexceptionable  family.  Who  then  would  be  guilty  of  the  nau- 
seous monstrosity  "  controversialist,"  as  many  writers,  both  English  and 
American,  have  been  ?  So  the  word  "  writer,"  in  good  old  English  and  good 
modern  English,  in  its  primary  and  usual  sense,  means  one  who  composes. 
Yet  the  word  "  composer "  troubles  many,  who  think  it  prettier,  though  it 
means  nothing  unless  connected  with  the  subject  of  comjiosition.  And  we 
shudder  to  say.  but  it  is  true,  that  we  have  met,  in  books  devised  by  school- 
masters, witli  the  nondescript  atrocity  "  composuist."  Heaven  help  the 
unfortunates  who  have  got  such  words  in  their  mental  vocabulary !  The 
man  who  could  make  them  must  be  past  praying  for. 

All  this  is,  however,  by  the  way.  Of  the  high  qualities  essential  to  good 
conversation,  as  they  are  to  good  oratory,  Mr.  Foot,  Avith  Cicero  and  Quinc- 
tilian,  mentions  moral  principle  and  pure  and  cultivated  taste  as  the  two 
most  prominent.  He  points  out  the  superior  advantages  as  to  improvement 
in  conversation,  which  those  liberally  educated  in  England  enjoy  over  the 
sons  of  our  yeomanry  and  trading  and  professional  population ;  advantages 
which  might  in  some  measure  be  attained  by  a  proper  education  of  those 
who  are  engaged  in  the  business  of  instruction.  Their  deficiency  in  this 
respect  is  adverted  to  in  terms  of  apology  as  well  as  censure  ;  but  it  is  a  fact, 
and  we  should  not  be  mealy-mouthed  in  speaking  of  it.  Mr.  Foot  also  ad- 
verts to  the  embarrassment  which  fluent  extemporaneous  sjieakers  often 
labor  under,  in  exjiressing  themselves  ha])i:)ily  and  without  hesitation  or 
affectation,  in  well  regulated  familiar  society.  The  importance  of  ease  and 
l^ropriety  in  conversation  to  professional  men  of  every  class,  and  to  gentle- 
men in  every  situation  in  life,  is  well  illustrated  by  him. 

There  is  in  the  village  of  Geneva  a  school  conducted  on  what  is  called 
the  patriarchal  plan,  of  which  Mr.  William  Kirkland  is  principal,  in 
which  improvement  in  conversation,  by  a  constant  attention  to  the  language 
of  the  pupils,  and  by  exercises,  is  specially  aimed  at.  Were  this  the  prac- 
tice in  all  primary  schools,  and  were  all  professors  and  tutors  to  follow  it  up 
by  attention  to  their  own  habits  of  expression  and  enunciation,  another  gen- 
eration would  exhibit  a  better  set  of  talkers,  and,  of  course,  a  more  essen- 
tially refined  and  polished  race.  Correct  habits  of  speech  can  only  be 
obtained  by  a  cultivation  of  the  taste  ;  and  a  difficulty  of  utterance  and  of 
finding  proper  Avords  without  effort,,  is  a  principal  source  of  awkwardness 
in  all  companies.  The  idea  of  a  separate  professorship  for  the  puqiose  of 
giving  instruction  in  talking,  and  treating  it  as  a  distinct  art,  though  thrown 
out  by  Mr.  Foot,  seems  to  have  struck  him  as  incongruous,  since  conversa- 
tion should  bo  under  no  other  shackles  than  those  of  habitual  good  taste 
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and  tlie  restraints  of  intelligent  society.  The  professor  of  rhetoric,  how- 
ever, should  consider  it  as  a  proper  subject  of  his  peculiar  attention. 

We  cannot  do  better  than  refer  those  who  wish  to  read  a  discourse 
which  illustrates  its  own  theme,  and  while  its  style  does  not  fall  below  the 
propriety  of  an  academic  exercise,  might  almost  serve  as  a  model  for  elo- 
quent conversational  instruction,  to  that  before  us.  Those  who  have  heard 
the  orator  himself  at  the  bar  or  in  public  assemblies,  well  know  that  in  the 
management  of  a  melodious  voice  he  is  also  a  model  for  those  who  wish  to 
acquire  a  graceful,  and  at  the  same  time  emphatic  elocution,  in  which  few 
are  sufficiently  formed  by  nature  to  equal  him,  but  which  all  may  imitate 
with  advantage. 

We  must  close  this  desultory  notice,  which  we  have  been  strangely 
tempted  to  prolong.  The  address  is  for  sale  at  the  bookstores  of  Messrs. 
Carvills,  Peter  Hill,  and  Jonathan  Lea.xitt.—Mio  Yorlc  Commercial  Adver- 
tiser, Friday  Evenmg,  September  21,  1832. 
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True  Mercantile  C?iaractcr,  rmd  its  Infiifence  on  our 
(Political  Institutions. 

A  Lecture  delivered  before  the  Mercantile  Lihrary  Association. 

New  Yokk,  March  IS,  1S33. 

Samuel  A.  Foot,  Esq. 

Dear  Sir: — Having  been  present  and  heard  joiir  lecture 
delivered  before  the  "Mercantile  Library  Association,"  on  the 
subject  of  "  The  Influence  of  Mercantile  Character  on  our  PoH- 
tical  Institutions,"  and  believing  that  its  publication  would  be 
serviceable  to  the  community,  and  especially  to  the  merchants 
and  clerks  of  this  city,  we  take  the  liberty  of  recjuesting  a  copy 
for  that  purpose. 

With  much  respect,  your  ob't  servants, 

Ab'm  G.  Thompson". 

Eli  Hart. 

Wm.  Howard. 

Jas.  Boyd,  Jr. 

Moses  Allen. 

Jos.  B.  Varnum. 
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New  York,  March  25, 1833. 

Gentlemen  : — I  have  had  the  honor  of  receiving  your  letter  of 
the  18th  instant,  requesting  a  copy  of  my  lecture  for  publication, 
and  am  gratified  to  learn  that  you  approve  of  it,  and  with  pleas- 
ure comply  with  your  request. 

Very  respectfully,  your  obedient  servant, 

Samuel  A.  Foot. 
To  Messrs.  Thompson,  Hart,  Howaed, 
Boyd,  Allen,  and  Varnum. 


LECTIJRE. 


Gentlemen  of  the  Mercantile  Library  Association  : 

Your  kind  and  unexpected  partiality  has  conferred  upon  me 
a  favor,  for  which  you  will  please  to  accept  my  thanks,  by  giving 
me  an  opportunity  to  step  aside  from  my  professional  walk,  and 
for  a  short  time  apply  my  thoughts  and  efforts,  such  as  they  are, 
to  the  promotion  of  the  object  of  your  association — the  moral  and 
intellectual  improvement  of  the  mercantile  youth  of  our  city. 

"•The  influence  of  mercantile  character  on  our  political  insti- 
tutions" is  the  subject  which  Avas  proposed  to  me  for  the  dis- 
course which  I  have  had  the  honor  of  being  requested  to  deliver. 
When  first  presented,  it  appeared  an  easy,  pleasant,  and  useful 
theme  to  discuss.  But  when  dissected,  and  subjected  to  close 
thought,  I  found  it  impossible  to  treat  it  in  a  manner  satisfactory 
to  myself,  and  I  fear  it  will  prove  uninteresting  and  uninstructive 
to  3'ou. 

The  term  "  mercantile  character"  presents  to  the  mind  a  very 
general  and  an  indefinite  idea.  There  arc  as  many  grades  of 
mercantile  as  of  human  character.  It  comprehends  the  bold, 
adventurous,  generous,  and  enliglitened  operator,  who  embraces 
the  marts  of  the  world  in  his  plans;  and  also  the  sly,  cautious, 
cringing,  and  avaricious  shopman,  who  would  chuckle  at  a  good 
bargain  on  the  sale  of  a  yard  of  ribbon.  While  the  character  of 
the  former  would  exercise  a  most  benign  and  happy  influence  on 
our  political  institutions,  that  of  the  latter  would  bring  dis- 
grace upon  all  institutions — political,  moral,  and  religious — under 
which  he  had  been  educated,  or  by  Avhich  he  was  protected.  It 
would  not  be  a  profitable  use  of  our  time,  nor  do  I  think  it  would 
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meet  your  expectations,  to  examine  and  explain  the  different 
kinds  of  influence  which  the  two  characters  mentioned,  if  they 
prevailed  in  our  commercial  towns,  would  exercise  upon  our 
political  institutions.  The  mercantile  character,  intended  and 
designated  as  the  topic  for  consideration,  must  be  that  which 
merchants  would  sustain,  who,  having  been  first  properly  edu- 
cated, engaged  in  commerce  with  laudable  views,  and  prosecuted 
it  upon  correct  principles.  Before  Ave  can  determine  what  influ- 
ence such  character  would  have  on  the  institutions  of  the  country 
Avhere  it  existed,  we  must  ascertain  what  it  would  be  ;  and  to  do 
that,  it  is  necessary  to  inquire,  first,  into  the  origin,  progress,  and 
objects  of  commerce,  and  see  whether  its  pursuit  elevates'  or  de- 
grades the  human  character. 

Origin  and  Progress  of  Commerce. — The  Avants  of  man  were 
the  origin,  and  are  the  cause,  of  the  continuation  of  commerce. 
It  began  in  tlie  simple  transaction  of  a  barter  for  necessaries. 
The  inhabitants  of  one  region  of  country  required  for  their  sub- 
sistence the  productions  of  another  region,  and  the  inhabitants 
of  the  latter  required  for  the  same  purpose  the  productions  of  the 
former.  These  mutual  Avants,  and  ability  to  supply  them,  lead, 
of  course,  to  an  exchange,  the  sole  object  of  which  was  to  supply 
the  Avants  and  promote  the  physical  comforts  of  the  contracting 
parties.  As  the  population  of  the  earth  increased  and  intercourse 
was  extended,  this  traffic  by  barter  was  enlarged,  and  ultimately 
comprehended  Avithin  its  range  the  different  couutries  of  the  in- 
habited parts  of  the  world.  How  single  its  character,  how 
beneficent  its  purpose,  when  conducted  solely  to  minister  to  the 
necessities  of  destitute  man! 

As  society  advanced,  however,  and  knowledge  was  obtained  of 
the  products  of  different  latitudes  and  countries,  fictitious  Avants 
arose,  to  supply  Avhich  by  mere  barter  became  burdensome,  if  not 
impracticable.  This  state  of  things  created  the  necessity  and 
suggested  the  use  of  a  circulating  medium,  by  Avhich,  applied  in 
its  simplest  form,  the  productions  of  one  country  are  obtained  for 
the  use  of  another,  Avithout  the  expense  and  trouble  of  transport- 
ing the  productions  of  the  latter  to  the  former,  for  the  purpose  of 
exchange.  While  traffic  Avas  confined  to  the  supplying  of  wants, 
nothing  more  was  obtained  by  it  than  could  be  readily  and  ad- 
vantageously used.     Hoarding  the  products  of  tlie  earth  but  to 
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decay,  would  have  only  produced  disease  and  death.  When,  how- 
ever, a  circulating  medium  was  adopted,  it  being  a  portable,  con- 
venient, and  enduring  representative  of  value,  and  in  its  nature 
and  use  holding  at  will  the  productions  of  the  world,  men  began 
to  thirst  for  its  possession,  to  hold  it  for  ulterior  objects,  and  the 
desire  of  it  led  to  the  prosecution  of  commerce  for  profit.  The 
gains  thus  obtained  were  represented,  used,  held,  and  preserved 
by  it.  After  traffic  had  acquired  this  stimulant  and  facility,  it 
spread  rapidly  over  the  accessible  portions  of  the  earth ;  and  after 
it  was  further  aided  by  the  invention  of  the  marinei-'s  compass, 
it  knew  no  bounds  save  the  borders  of  the  world. 

Although  the  selfishness  of  men,  their  love  of  wealth  and 
power,  have  induced  them  to  pursue  and  extend  commerce  for 
the  riches  which  it  yields,  still,  let  it  be  remembered,  that  the 
basis  of  it  is  the  wants  of  one  section  of  the  earth,  and  the  ability 
of  another  section  to  supply  them.  Who  does  not  see  the  wisdom 
and  goodness  of  the  Creator  strikingly  displayed  in  this  arrange- 
ment? It  compels  the  inhabitants  of  difierent  countries,  and  of 
difierent  sections  of  the  same  country,  to  seek  intercourse  with 
each  other;  and  who  can  say  that  it  was  not  designed  as  the 
means  by  which  the  Gospel  and  the  light  of  divine  revelation 
were  ultimately  to  be  spread  through  the  world  ? 

Objects  of  Commerce. — This  branch  of  our  subject  requires  a 
full  examination,  and  deserves  your  serious  attention.  The 
object  of  commerce  is  generally  supposed  to  be  the  accumulation 
of  wealth ;  and  it  is  prosecuted  for  that  purpose  alone  by  too 
many  of  our  active  and  intelhgent  merchants.  Do  not  think 
that  it  is  my  intention  to  denounce  reasonable,  honorable,  and 
even  high  efforts  to  obtain  a  fortune.  I  only  design  to  draw  your 
attention  to  the  thought  that  commerce  should  be  pursued  for 
other  objects  than  the  mere  profits  which  it  produces,  and  also 
to  the  thought  that,  when  prosecuted  for  gain,  the  thirst  for  riches 
should  be  tempered  and  controlled  by  elevated,  enlightened,  and 
philanthropic  views.  While  the  merchant  is  wakeful  with  anxiety 
for  the  success  of  his  projects,  and  the  clerks  in  his  counting- 
room  are  dreaming  of  the  plans  they  will  execute,  and  the  treas- 
ures they  will  gather,  when  they  attain  to  the  control  of  a  mer- 
cantile establishment,  it  may  be  useful  to  both  to  pause  and 
reflect  upon  the  objects  for  which  they,  as  intelligent,  account- 
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able,  and  immortal  beings,  have  a  right  to  devote  their  mental  and 
bodily  energies  to  the  acquisition  of  wealth. 

The  acquirement  of  property,  and  the  prosecution  of  com- 
merce for  that  purpose,  is  commendable  when  directed  to  the 
support  of  ourselves,  or  to  the  support  and  education  of  our 
families.  When  we  enter  the  social  compact  and  become  mem- 
bers of  society,  our  first  duty  is  to  see  that  neither  we  nor  ours 
become  a  burden  to  it.  It  has  been  said  by  high  authority,  ''  If 
any  provide  not  for  his  own,  he  is  worse  than  an  infidel."  While 
every  man  should  admit  and  act  upon  his  obligation  to  main- 
tain, rear,  and  educate  those  committed  to  his  care,  the  merchant, 
Avho  has  put  afloat  upon  the  bosom  of  the  ocean,  and  committed 
to  the  mercy  of  the  winds  and  waves,  the  earnings  of  years  to 
increase  his  fortune  from  tens  to  hundreds  of  thousands,  should 
recollect  that  all  he  gains,  beyond  a  competency  for  himself  and 
family,  will  pollute  the  fountains  of  his  domestic  joy  and  peace, 
and  bring  down  his  gray  hairs  prematurely  to  the  grave. 

Property  may  also  be  laudably  sought,  and  commerce  pursued, 
to  obtain  the  means  of  usefulness. 

However  highly  educated  a  man  may  be,  if  he  is  oppressed 
Avith  poverty,  and  driven  to  spend  his  efforts  in  supplying  his 
physical  wants,  he  loses  the  station  in  society  which  he  ought  to 
occupy ;  his  sphere  of  action  is  abridged ;  his  influence  ceases ; 
and  instead  of  cheering  and  ornamenting  the  circle  of  his 
friends,  he  becomes  a  burden  to  them,  and  finally  sinks  into 
obscurity. 

A  proud  and  lofty  spirit  cannot  brook  dependence,  nor  can  a 
mind,  rich  in  imagery,  stored  with  various  learning,  abounding 
in  pure  thoughts  and  elevated  conceptions,  pour  forth  its  treas- 
ures in  clear  and  pure  currents,  Avhen  pressed  by  want  or  pur- 
sued by  creditors.  Nor  can  an  ardent,  disinterested,  and  philan- 
thropic heart  beat  freely  and  swell  Avith  generous  desires  to 
promote  the  Avelfare  of  mankind,  if  checked,  restrained,  and 
tortured  by  the  tyranny  of  straitened  circumstances.  Wealth 
may  then  be  sought — 

"  Not  for  to  hide  it  in  a  hedge, 
Not  for  a  train  attendant — 
But  for  the  glorious  privilege 
Of  being  independent." 
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The  philanthropist,  if  talented,  and  ardent  in  his  desire  to 
alleviate  the  sufferings  and  promote  the  happiness  of  his  fellow- 
creatures,  may  accomplish  great  and  striking  enterprises  of 
charity ;  but  if,  in  addition  to  his  talents  and  ardor,  he  possesses 
the  advantage  of  fortune,  he  has  the  means  of  executing  his  own 
generous  designs.  If  his  feelings  are  awakened  by  touching 
sights  of  distress,  and  his  heart  burns  with  anxiety  to  relieve  it, 
his  efforts  will  not  be  restrained,  nor  the  current  of  his  warm  and 
lively  sympathy  chilled,  by  being  refused  the  means  of  relief  by 
those  who  possess  them,  for  he  can  supply  them  out  of  his  own 
abundant  treasure.  How  incomparably  greater  is  his  power  of 
gratifying  his  philanthropy  if  he  is  blessed  with  the  possession  of 
wealth ;  and  who  would  not  feel  himself  ennobled  by  a  search 
after  riches  to  spend  in  good-will  to  man  ? 

The  Christian,  too,  if  I  may  be  allowed  to  canvass  his  motives 
and  aims,  has  strong  and  controlling  inducements  to  obtain 
wealth.  His  rale  of  action  is  that  he  holds  it  as  a  steward  for  the 
Great  Giver  of  all  things,  and  that  he  shall  be  required  to  render, 
on  the  final  day,  a  strict  and  full  account  of  his  stewardship. 
Although  an  ever  wakeful  and  active  desire  to  serve  his  Master, 
and  the  silent  eloquence  of  a  holy  and  lovely  life,  may  effect  great 
things  for  the  cause  which  he  has  espoused,  yet  he  must  have 
property  if  he  would  feed  the  hungry,  clothe  the  naked,  send  the 
Gospel  to  the  destitute  in  our  own  land,  or  pour  the  genial  rays 
of  revelation 

On  "  Greenland's  icy  mountains," 

On  "  India's  coral  strand, 
Where  Afric's  sunny  fountains 

Roll  down  their  golden  sand." 

Other  instances  might  bo  put,  and  other  illustrations  given,  of 
the  correctness  of  the  proposition,  that  wealth  may  be  laudably 
sought  and  commerce  prosecuted,  to  acquire  the  means  of  useful- 
ness ;  but  it  is  so  clear,  and  commends  itself  so  readily  to  the 
candid  mind,  that  we  may  consider  it  established,  and  proceed  to 
topics  less  acceptable,  but  probably  more  conducive  to  our  im- 
provement. 

A  liberal  and  enlightened  pursuit  of  wealth  is  too  apt  to 
dcc^enerate  into  the  sordid  and  debasing  passion  of  avarice.     A 
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mere  love  of  money,  unmitigated  by  tlie  noble  objects  to  wliicli 
it  may  be  applied,  is  the  basest  idolatry — an  nnmixed  spirit  of 
accumulation,  the  meanest  vice.  It  increases  by  gratification, 
grows  by  indulgence,  and  is  as  insatiable  as  death.  It  is  also 
encroacliing  and  absorbing  in  its  tendencies.  It  lays  its  iron 
hand  on  every  impulse  and  emotion  of  the  heart,  withers  the 
energies  of  the  mind,  and  checks  the  jDure  and  lofty  thirstings  of 
the  soul.  In  a  Avord,  it  brings  heaven-born,  immortal  man,  down 
to  a  cringing  and  creeping  worm  of  the  dust.  Let,  then,  the 
liberal  and  enlightened  merchant  beware  of  the  spirit  which 
actuates  him  in  planning  and  executing  his  projects  of  gain ;  and 
"while  he  gives  full  scope  to  a  generous  and  manly  spirit  of  enter- 
prise, let  him  watch  and  subdue  the  first  effort  of  avarice  to 
enslave  him. 

A  raging  thirst  for  gain,  deplorable  as  it  is,  has  been  im- 
planted, however,  in  our  bosoms  for  wise  purposes ;  and  although 
we  are  bound  by  obligations,  Avhich  have  their  sanction  in  heaven, 
to  control  and  subdue  it,  yet  we  ought  not  to  overlook  the  ftict 
that  it  has  stimulated  many  daring  spirits  to  high  emprises  which 
have  yielded  benign  results  to  man.  It  has  led  the  mariner  in 
his  frail  bark  through  dangerous  and  unexplored  seas,  and  opened 
ways  through  which  knowledge,  civilization,  and  the  light  of  life 
have  reached  the  benighted,  degraded,  and  idolatrous  portions  of 
the  earth.  Although  it  has  produced  these  benefits  to  the  liuman 
fiimily,  it  has  sought  gratification  by  impositions  upon  ignorance, 
the  infliction  of  horrible  cruelties  upon  weak  and  unoffending 
victims,  by  polluting  the  innocent,  by  decejition  in  traffic,  by  the 
violation  of  all  laws,  human  and  divine. 

These  observations  lead  to  the  conclusion,  that  one  of  the  true 
objects  of  commerce  is  the  acquisition  of  property,  with  a  view  to 
support  ourselves  and  those  committed  to  our  care ;  to  preserve 
our  independence  and  give  freedom  of  action  to  our  minds  and 
hearts ;  to  relievo  the  sufferings  and  promote  the  happiness  of  our 
fellow-immortals ;  a.ul  to  send  the  sweet  influences  of  the  Gospel  to 
enrich,  like  the  dews  of  Hermon,  the  desolate  portions  of  the 
earth. 

The  supplying  of  the  wants  of  the  human  family  is  another  of 
the  true  and  laudable  objects  of  commerce.  Every  civilized 
nation  is  dependent  on  it,  for  many  of  the  elegancies,  comforts. 
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and  even  necessaries  of  life.  In  our  gifted  country,  where  we 
have  great  variety  of  climate,  soil,  and  production,  and  where  the 
wants  of  man  are  probably  more  fully  supplied  by  native  products 
than  in  auy  other  part  of  the  civilized  portion  of  the  earth,  Ave 
are  obliged  to  depend  on  our  commerce  for  many  articles  of  both 
food  and  raiment.  Should  we  remove  from  our  houses,  persons, 
and  tables,  the  articles  with  which  commerce  furnishes  us,  we 
should  be  almost  cold,  naked,  and  hungry.  If  we  look  at  other 
countries  we  shall  find  a  still  greater  dependence  on  commerce 
for  the  necessaries  of  life.  There  are  thousands,  yes,  millions  of 
human  beings  who  are  dependent  upon  commercial  adventures 
for  their  daily  food.  The  enlightened  merchant,  whose  thoughts 
and  feelings  extend  beyond  the  accumulation  of  riches,  blends  his 
calculations  for  gain  with  philanthrojuc  views  ;  and  when  foim- 
ing  his  plans  and  opening  new  channels  of  trade,  aims  not  only 
at  obtaining  profits,  but  also  at  the  advancement  of  the  happi- 
ness of  his  fellow-creatures.  There  is  no  branch  of  trade  in  which 
an  elevated  spirit  of  philanthropy  may  not  be  indulged.  It  is 
not  inconsistent  with  wise  j^lans  for  gain.  Every  merchant, 
when  he  purchases  his  stock  of  goods  for  the  season,  may,  con- 
sistently with  the  most  judicious  calculations,  consider  the  nature 
and  character  of  the  wants  of  his  customers,  and  in  his  pur- 
chases aim  at  their  advantage  as  well  as  his  own.  Indeed,  no 
merchant  who  has  a  comprehensive  view  of  his  business  will 
freight  his  ship,  order  a  return  cargo,  or  fdl  his  store,  without 
bringing  home  to  his  heart  and  mind  the  reflections  that  he  lives 
not  for  himself  alone ;  that  he  ought  to  have  higher  aims  than 
the  mere  acquisition  of  property  ;  that  commerce  is  a  noble  and 
liberal  pursuit,  and  is  intended  to  supply  the  wants,  promote  the 
convenience,  and  increase  the  comforts  of  the  human  family. 

The  relieving  of  a  country  of  its  surplus  products  is  also  an- 
other object  of  commerce,  which  ought  to  enter  into  the  views  of 
an  enlightened  conductor  of  a  mercantile  establishment.  Fertile 
regions,  in  which  the  earth  pours  forth  her  abundance,  are  not 
generally  ilivorable  to  high-toned  morality  or  superior  intellectual 
endowment.  A  reluctant  soil  and  a  mountain  air  give  clear 
heads  and  pure  hearts.  If,  however,  commerce  comes  in  aid  of 
a  country  possessing  great  fertility  of  soil,  and  carries  to  distant 
shores  her  superabundance,  she  then  reaps  the  full  benefit  of  her 
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natural  advantages.  Her  surplus  productions  are  not  left  to 
paralyze  eflfort,  encourage  idleness,  and  sink  her  in  the  scale  of 
moral  excellence,  but  industry,  activity,  and  enterprise  give  life 
and  action  to  her  population.  The  benefit  which  a  country  thus 
situatod  derives  from  commerce,  cannot  but  enter  into  the  views 
of  an  enlightened  and  philanthropic  merchant,  and  form  one  of 
his  leading  motives  to  commercial  connections  with  her. 

The  pleasing  duty  still  remains  of  presentiug  to  you  higher 
and  nobler  objects  of  commerce  than  any  we  have  yet  considered, 
objects  intimately  connected  with  the  mind  and  soul  of  man. 
One  of  them  is  the  spreading  of  knowledge  and  civilization 
through  the  world,  and  the  other,  the  carrying  of  the  precious 
and  glad  tidings  of  salvation  to  the  benighted  portions  of  the 
earth. 

Knowledge  and  the  arts  of  civilized  life,  like  caloric,  seek  an 
equilibrium.  Their  tendency  is  to  spread,  and  shed  their  emol- 
lient and  enlivening  influences  over  the  earth.  Knowledge  can- 
not be  confined  without  an  eflbrt,  nor  even  with.  Its  subtle,  ever 
acting,  piercing  rays  will  penetrate  and  illumine  the  surrounding 
darkness  ;  and  when  one  country,  peculiarly  favored  by  climate, 
soil,  and  government,  has  advanced  beyond  •others  in  manufac- 
tures, agriculture,  arts,  and  sciences,  she  will  impart  her  precious 
treasures,  and  be  the  richer  for  the  gift,  unless  the  avenues  of 
transmission  are  closed.  These  avenues  are  commerce.  Every 
vessel  which  sails  from  her  ports  is  freighted  Avith  light  and  life. 
She  carries  by  the  wings  of  the  wind  to  less  favored  parts  of  the 
earth,  mechanical  skill,  the  arts  and  sciences,  and  where  she 
makes  her  port  and  unloads  her  cargo,  the  moral  desert  she  has 
entered  buds  and  blossoms  as  the  rose. 

Give  commerce  extension  and  activity,  and  the  efforts  of  the 
human  mind  will  be  equally  felt  through  the  world.  The  poetic 
breathings  of  Iceland  will  bo  heard  on  the  islands  of  the  South 
Sea.  The  intellectual  wonders  of  Newton  and  La  Place,  the 
sweet  and  chaste  beauties  of  Scotland's  novelist,  the  moral  sub- 
limity of  the  character  of  our  Washington,  the  hissing  and  float- 
ing prodigies  of  our  Fulton,  will  be  heard,  seen,  and  enjoyed  in 
every  clime. 

We  may  assume,  without  further  illustration,  that  one  object 
of  commerce  is  to  extend  knowledge  and  civilization  over  the 
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earth,  and  this  object  ought  to  occupy  a  large  portion  of  the 
thoughts  and  reflections  of  every  person  engaged  in  its  pursuit. 

Another  object,  and  the  last  I  shall  bring  j)articularly  to  your 
attention,  has  been  already  mentioned.  It  is  the  spread  of  the 
Gospel  through  the  world.  This  is  a  theme  on  which  r.  holy 
soul,  wrapt  in  visions  of  Christian  love,  delights  to  dwell.  But 
it  becomes  both  the  occasion  and  the  speaker  not  to  open  its  rich 
fountains  and  suffer  its  sacred  streams  to  flow.  We  must  con- 
tent ourselves  with  a  more  limited  range  of  thought ;  but  it  will 
satisfactorily  show  us  tliat  commerce  is  one  of  the  principal  agents 
for  sending  the  glad  tidings  of  salvation  from  border  to  border. 
Not  only  do  the  ships  of  the  merchant  carry  the  heralds  of  the 
cross  from  Christian  lands  to  the  uttermost  parts  of  the  earth, 
but  the  channels  of  trade,  whether  internal  or  external,  are 
adorned  and  illumined  l)y  the  pure  principles  of  the  Gospel. 
Commerce  is  the  arteries  of  the  world,  and  though  there  flows 
through  them  avarice  and  crime,  yet  there  is  sent  forward,  also 
through  them,  at  every  pulsation,  a  stream  of  pure  and  undefiled 
religion,  whicli  enriches,  enlightens,  and  exalts  the  soul.  Active 
and  unrestrained  communication  is  the  great  means  which  the 
Author  of  the  Christian's  hope  has  provided  for  spreading  its 
clieering  influence  among  all  his  creatures.  A  limited  and  cur- 
sory view  of  what  is  daily  passing  around  us  must  convince  all, 
that  the  bold  and  rapid  movements  of  the  Christian  world  are 
owing,  in  a  great  degree,  to  the  increased  facilities  of  circulating 
information,  and  that  commerce  is  the  chief  of  these  facilities. 
No  merchant  who  bears  the  moral  image  of  his  Creator  can  repel 
the  benign  influence  of  the  reflection,  that  the  business  he  is  pros- 
ecuting is  the  efficient  means  which  Infinite  Wisdom  has  fur- 
nished for  sending  the  Gospel  of  His  Son  to  tlie  world;  and  that 
every  adventure  he  plans,  every  ship  he  freights,  every  sale  he 
makes,  and  every  order  he  supplies,  in  a  greater  or  less  degree  is 
directed  to  this  great  end. 

In  concluding  the  branch  of  my  subject  which  relates  to  the 
objects  of  commerce,  permit  me  to  remark  how  great  the  mistake, 
how  limited  the  views,  of  those  merchants  who  overlook  the 
elevated,  philanthropic,  and  ennobling  objects  of  commerce,  and 
think  its  channels  are  Avholly  filled  with  the  waters  of  the  Pac- 
tolus  to  turn  their  wares  into  gold. 
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Our  next  step,  to  ascertain  what  is  true  mercantile  charac- 
ter, is  to  inquire  what  kind  of  education  a  young  man  ought  to 
obtain  who  intends  to  pursue  commerce.  Of  one  thing  he  need 
have  no  appreliension,  that  is,  that  he  will  be  too  well  informed 
on  any  subject.  He  may,  Avithout  hesitation,  if  his  taste  and 
inclination  so  lead  him,  exhaust  the  treasures  of  Grecian  and 
Roman  literature,  investigate  the  principles,  study  the  history, 
and  enjoy  the  beauties  of  Grecian  sculpture  and  architecture, 
search  out  the  excellencies  and  dwell  with  rapture  on  the  best 
pieces  of  the  modern  masters  of  painting,  become  familiar  with 
English  and  American  literature,  and  store  his  mind  fi'om  those 
rich  and  exhaustless  fountains  of  learning.  Should  he  devote 
himself  to  these  laudable  and  elegant  pursuits,  he  Avould  find  that 
'•  knowledge  is  power,"  whether  possessed  by  merchants,  me- 
chanics, or  members  of  the  learned  professions.  But  there  are 
other  branches  of  knowledge,  an  acquaintance  with  which  is 
indispensable  to  a  respectable  merchant;  and  the  most  important 
of  these  I  will  proceed  to  mention. 

An  accurate  knowledge  of  geography  is  essential  to  a  mer- 
chant engaged  in  either  domestic  or  foreign  trade.  He  must 
conduct  his  business  to  great  disadvantage,  and  often  commit 
ruinous  mistakes,  unless  he  is  intimately  acquainted  with  the 
locations,  relative  positions,  and  comparative  importance,  com- 
mercially and  politically,  of  the  ports,  maritime  and  inland  towns, 
of  his  own  and  foreign  countries. 

He  ought  also  to  have  full  and  correct  information  respecting 
the  natural  productions  and  the  manufactures  both  of  his  own 
and  foreign  countries,  and  of  the  different  sections  and  towns  of 
each ;  at  what  ports  the  surplus  products,  either  uatui-al  or  arti- 
ficial, of  any  town  or  district,  find  a  vent  for  exportation ;  and 
what  articles  are  in  demand  at  that  or  neighboring  ports,  and 
may  be  thus  directly  or  indirectly  exchanged  for  them. 

In  every  commercial  state  or  nation,  so  far  as  my  information 
extends,  there  is  a  body  of  men  whose  peculiar  duty  and  employ- 
ment is  to  study,  expound,  and  aid  in  administering  the  laws; 
and  all  are  in  the  habit  of  consulting  them  when  questions  arise 
relative  to  the  rights  of  property,  or  doubts  exist  as  to  the  legality 
of  any  transaction. 

Although  the  profession  of  the  law  affords  facilities  and  gives 
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material  aid  to  men  of  business,  still  a  merchant  ought  to  have  a 
general  knowledge  of  national  law  and  of  the  law  of  his  own 
country,  and  a  thorough  knowledge  of  mercantile  law.  He 
should  also  he  acquainted — if  not  minutely,  at  least  to  a  consider- 
able extent — with  the  commercial  regulations  of  foreign  countries. 
And  a  merchant  in  this  city  should,  in  addition,  have  an  accu- 
rate knowledge  of  the  laws  of  our  different  states  which  relate 
to  the  securing  and  enforcement  of  the  payment  of  debts.  And 
allow  me  to  remark  in  passing,  that  this  Association  would  prob- 
ably render  an  essential  service  to  our  commercial  community  if 
they  would  make  efliicient  arrangements  for  a  course  of  lectures 
on  that  subject. 

Merchants,  and  particularly  those  engaged  in  foreign  com- 
merce, should  bestow  particular  attention  on  foreign  languages. 
An  American  merchant  ought,  at  least,  to  understand  Spanish 
and  French.  Not  to  converse,  however,  with  his  counsel  (for  I 
regret  to  say  that  in  most  instances  that  would  be  impracticable), 
but  to  interpret  and  translate  for  him. 

No  gentleman  can  engage  in  mercantile  business  with  pro- 
priety without  being  well  acquainted  Avith  the  currencies  of 
different  countries.  The  necessity  of  this  knowledge  is  most 
obvious,  and  I  presume  there  is  scarcely  a  merchant  in  this  city 
who  does  not  possess  it. 

A  knowledge  of  book-keeping,  both  by  single  and  double 
entry,  is  equally  necessary.  Without  a  thorough  knowledge  on 
that  subject,  no  person  should  presume  to  engage  in  any  branch 
of  commerce.  A  mcrcliant's  books  are  to  him  as  a  rudder  to  a 
ship.  He  can  no  more  conduct  his  business  -without  them  than 
the  pilot  of  his  ship  without  a  rudder. 

A  merchant  should  also  have  a  full  and  accurate  knowledge 
of  his  ow^n  language,  and  be  able  to  speak  and  write  it  correctly. 

In  the  enumeration  I  have  thus  given,  it  has  not  been  my 
intention  to  embrace  every  kind  of  knowledge  to  which  a  mer- 
cantile education  ought  to  be  directed,  but,  as  I  have  said,  to 
indicate  the  most  important.  "When  a  young  gentleman  wdio 
intends  to  pursue  a  mercantile  career  has  accomplished  himself 
in  the  different  branches  of  knowledge  which  I  have  mentioned, 
he  wall  have  no  difficulty,  without  the  aid  of  others,  in  selecting 
those  I  have  omitted.     My  design  has  been  to  call  your  attention 
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to  a  siiflEicient  number,  to  show  the  kind  of  education  which  a 
merchant  should  obtain. 

Keeping  in  view  our  object,  the  ascertainment  of  genuine 
mercantile  character,  Ave  will  now  inquire  into  the  manner  and 
principles  upon  Avhich  mercantile  business  should  be  conducted. 

This  part  of  my  subject  would  have  been  better  treated  by  a 
merchant  of  experience  and  intelligence.  My  want  of  practical 
information  makes  me  difiident  of  my  ability  to  do  it  justice ; 
still,  I  freely  offer  what  few  reflections  have  occurred  to  me. 

Integrity  is  the  polestar  by  which  every  movement  should  be 
regulated ;  not  only  because  that  would  be  right  in  itself  and  in 
accordance  with  the  laws  of  God  and  man,  but  because  it  would 
be  the  surest  guaranty  of  success.  Dishonest  practices  have 
never  yet  led  to  permanent  fortune.  They  are  sometimes  tempo- 
rarily successful,  but  the  eclat  gained  by  them  is  ephemeral,  and 
soon  passes  away.  A  spirit  of  integrity  is  orderly,  uniform,  firm, 
and  persevering.  The  stern  and  undaunted  brow  which  it  bears 
silences  opposition,  repels  dishonesty  and  trickery,  and  often  pro- 
tects tlie  possessor  from  attempts  to  defraud  him.  Let  your 
thoughts  pass  around  the  circle  of  your  mercantile  acquaintances. 
Can  you  designate  one  who  has  met  witii  success  and  obtained  it 
by  dishonesty  ?  That  "honesty  is  the  best  policy  "  is  a  homely 
maxim ;  but  plain  as  it  is,  it  is  full  of  moral  sublimity,  and  allies 
the  man  who  adopts  it  as  a  rule  of  action,  to  Infinite  Purity. 

A  mercantile  business  should  always  correspond  in  extent 
with  the  capital  invested.  Justice  to  creditors  not  only  requires 
this,  but  other  and  prudential  considerations  also  demand  it.  If 
a  man  would  conduct  commercial  operations  successfully,  he 
must  always  have  money  at  command,  and  not  extend  himself  so 
far  as  to  put  it  out  of  his  power  to  avail  himself  of  favorable 
opportunities  for  purchasing,  or  undertaking  new  and  promising 
adventures.  Nor  ought  he  in  this  way  to  embarrass  himself,  dis- 
turb his  repose,  disqualify  himself  for  social  and  domestic  enjoy- 
ments, perplex  his  mind,  and  unfit  it  for  cool  and  sound  calcula- 
tions. 

The  worst  aspect,  however,  of  overtrading  is  its  dishonesty 
and  tendency  to  crime.  A  man  whose  principles  are  loose  enough 
to  do  this  deliberately,  first  begins  to  financier,  as  the  phrase  is, 
which,  in  plain  English,  means  to  resort  to  shifts  to  meet  his 
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engagements.  His  next  step  is  dishonest  insolvency  and  the  ruin 
of  many  meritorious  creditors.  To  carry  himself  through  this 
scene  of  iniquity  and  force  his  creditors  to  an  unjust  compro 
mise,  or  obtain  his  discharge  under  our  insolvent  laws,  he 
resorts  to  falsehood,  deception,  and  not  unfrequently,  I  fear,  to 
awful  and  corrupt  perjury.  "  It  has  been  truly  said  that  the 
amount  of  property  taken  by  theft  and  forgery  is  small  compared 
with  what  is  taken  by  dishonest  insolvency.  Yet  the  thief  is 
sent  to  prison,  and  the  dishonest  bankrupt  lives  perhaps  in  state." 

The  moral  sense  of  the  community  appears  to  be  dull  respect- 
ing the  sanctity  and  binding  efficacy  on  the  conscience  of  obliga- 
tions for  the  payment  of  money. 

Promissory  notes,  bills  of  exchange,  bonds,  contracts  for  the 
sale  and  purchase  of  goods,  seem  to  be  regarded,  by  too  many,  as 
possessing  no  other  efficacy  than  that  which  the  strict  rules  of 
the  law  give  them.  This  is  a  very  erroneous  view  of  the  subject. 
These  instruments  contain  solemn  engagements,  on  the  faith  of 
which  j)roperty,  the  earnings  of  years  of  industry,  the  provisions 
for  old  age,  the  means  of  feeding  and  clothing  families  and  chil- 
dren are  parted  with,  and  he  who  carelessly  enters  into  them,  or 
fails,  except  through  inevitable  misfortune,  to  perform  them,  will 
be  called  to  a  fearful  account.  Society  should  also  denounce 
him ;  and  the  man  who  has  the  means,  and  refuses  to  pay  his 
debts,  should  be  avoided.  Yet  we  often  see  him  conspicuous 
among  the  prodigal,  fashionable,  and  gay ;  and  occasionally  in  the 
confidence  and  enjoying  the  esteem  of  the  educated,  polished,  and 
pure.  A  merchant  should  therefore  be  cautious,  and  take  care 
not  to  expose  himself  to  these  temptations  to  crime,  by  extending 
his  business  beyond  his  means.  And  to  deter  him,  let  me  men- 
tion the  fact,  that  six  out  of  seven  of  all  the  young  men  who 
commence  business  in  this  city,  are  unsuccessful,  and  principally 
because  they  extend  their  business  beyond  their  means. 

In  sales,  great  fairness  should  be  disphiyed,  and  no  falsehood 
or  deception  used  to  enhance  prices.  Candid  answers  should  be 
given  to  questions,  and  foir  statements  made  of  the  quality  and 
value  of  the  articles.  A  salesman  should  conduct  himself  in  a 
gentlemanlike  manner;  not  intrude  his  opinions  upon  customers, 
nor  stun  them  with  his  incessant  chatter.  His  bearing  should  be 
mild,  respectful,  and  courteous.  How  different  from  this  are  the 
offensive  displays  too  often  made  in  our  Inrge  and  respectable 
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establishments.  We  frequently  find  behind  their  counters  young 
men  of  genteel  appearance,  exhibiting  antics,  and  pouring  forth 
a  ceaseless  volume  of  senseless  chatter,  which  confuses  and  dis- 
pleases the  customer,  and  drives  him  from  the  store.  These, 
however,  are  exceptions  to  a  well-educated  and  highly  meritorious 
class  of  young  gentlemen. 

Having  examined  and  presented  to  your  view  the  origin,  pro- 
gress, and  objects  of  commerce,  the  education  which  should  be 
given  to  young  gentlemen  who  intend  to  engage  in  it,  and  the 
manner  and  principles  on  which  commercial  business  should  be 
conducted,  Ave  are  now  prepared  to  consider  and  exhibit  true 
mercantile  character. 

You  are  aware,  that  the  character  of  a  man,  or  class  of  men, 
strictly,  consists  of  the  estimate  Avhich  the  public  forms,  and  of 
the  opinions  Avhich  the  community  entertains,  concerning  him  or 
them.  The  term,  however,  has  a  broader  meaning,  and  indicates 
the  actual  qualities  of  a  man;  and  Ave  use  it  in  this  broader  sense 
when  Ave  speak  of  mercantile  character. 

Let  us  inquire,  then,  Avhat  that  character  is.  It  Avill  be 
formed  by  conducting  commercial  business  in  the  right  manneir, 
on  true  principles,  and  for  correct  objects,  and  by  giving  mer- 
chants proper  educations.  We  cannot  mistake  the  kind  of  char- 
acter Avhich  will  be  thus  formed.  It  must  embrace  all  that  is 
sublime  and  beautiful  in  moral  excellence. 

One  of  the  first  ingredients  in  such  character  will  be  lofty, 
uuAvavering  integrity,  strict,  punctual  fulfillment  of  all  engage- 
ments. Sublimity  of  character  is  said  to  consist  in  that  high 
sense  of  honor  Avhich  "  no  interest  and  no  terror  can  seduce  from 
any  of  its  obligations." 

Another  ingredient  will  be  a  gentle  and  philanthropic  disposi- 
tion, indicated  by  a  ceaseless  desire  to  promote  the  happiness  of  man. 
Beauty  of  character  "is  that  kindliness  of  feeling,  Avhich  one  look 
or  one  sigh  of  imploring  distress  can  touch  into  liveliest  sympathy.:"' 

Another — bold,  cool,  adventurous  activity,  displayed  in  search- 
ing out  and  occupying  new  channels  of  trade;  planning  and  exe- 
cuting bold  commercial  enterprises,  and  giving  devoted  and 
persevering  attention  to  business. 

Another — extensive  and  accurate  information  on  all  commer- 
cial subjects,  and  on  all  other  subjects  which  have  a  direct  relation 
to  commerce. 
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And  another  will  be,  a  pure,  vivifying,  Christian  spirit,  meek 
and  uuobtrnsive,  but  imceasing  in  its  efforts  to  honor  God  and  do 
good  to  man. 

These  are  the  component  parts  of  genuine  mercantile  char- 
acter. 

Hence,  a  true  merchant  is  a  man  whom  '-'no  bribery  of  advan- 
tage can  seduce  into  the  slightest  deviation  from  integrity ; " 
whose  feelings  of  indignation  would  be  roused  at  a  dishonorable 
artifice;  w^ho  could  not  rest  under  a  conscioiisness  of  having  felt 
a  desire,  however  feeble,  to  practice  the  least  deception ;  who  is 
kind  and  compassionate,  active  and  devoted  to  business,  intelli- 
gent and  well-educated,  and  the  affections  of  whose  heart  are 
heightened,  chastened,  and  animated  by  a  pure  and  heavenly 
spirit ;  whose  thirst  for  gain  is  restrained  and  tempered  by  higher 
and  holier  thirstings  for  celestial  riches;  who  meets  the  reverses 
of  fortune  with  a  spirit  of  resignation,  and  whose  highest  aim  is 
good-will  to  man. 

"Who  would  not  honor,  and  who  would  not  commit  their 
property  to  merchants  possessing  such  character  ?  What  coun- 
try Avould  not  be  proud  of  such  citizens  ?  They  are  not  creations 
of  my  fancy.  Altliough  there  are  too  few,  yet  there  are  many 
such  men  in  the  different  commercial  countries  of  the  world.  We 
need  no  better  evidence  of  this  than  the  fact,  that  there  are 
uncounted  millions  committed  monthly  to  the  integrity  of  man, 
by  credits  given,  and  consignments  made. 

We  have  now  ascertained  what  is  true  mercantile  character, 
and  are  ready  to  inquire,  understandingly,  what  influence  it  has 
on  our  political  institutions.  We  shall,  however,  be  aided  in  the 
inquiry,  by  first  determining  the  influence  which  commerce  itself 
has  exercised  on  countries  and  their  political  institutions,  where 
it  has  flourished. 

Our  time  will  only  permit  us  to  take  brief  notices  of  the  most 
prominent  commercial  cities  and  states  ;  but  brief  as  they  will  be, 
they  will  still  show  us,  that  commerce  contains  an  active,  quick- 
ening, and  expansive  principle,  wliieh  produces  and  collects  in 
the  place  where  she  takes  her  seat,  wealth  and  power,  arts  and 
sciences,  just  and  uniform  laws,  liberal  and  stable  political 
institutions. 

The  Phoenicians  only  occupied  a  narrow  border,  along  the 
sea-coast  of  Syria  ;  and  Tyre,  their  capital,  was  built  on  a  barren 


LECTURES  AND   OTHER  WRITINGS.  99 

soil.  To  counterbalance  these  disadvantages,  they  had  before 
them  the  Mediterranean,  accessible  and  commodious  ports,  and 
behind  them,  the  firs  of  Hermon  and  the  cedars  of  Lebanon,  with 
which  to  construct  their  ships.  Their  commerce,  and  that  alone, 
soon  raised  them  to  an  unexpected  height  of  glory,  grandeur,  and 
riches.  But  it  was  destroyed,  and  "  the  noise  of  her  songs  have 
ceased,  and  the  sounds  of  her  harps  are  no  more  heard."  Yet  the 
Phcenician  name  will  survive,  as  long  as  there  are  organs  of 
speech  to  pronounce  it. 

Carthage,  a  Phamician  colony,  by  the  exhaustless  and  irre- 
pressible energies  of  her  commerce,  disputed  tlie  empire  of  the 
world  with  proud,  indomitable  Eome,  and  was  not  subdued  till 
the  channels  of  her  commerce  were  closed. 

Alexandria,  created  by  the  behest  of  the  conqueror  of  the 
world,  would  have  been  deserted,  and  the  traces  of  her  oblit- 
erated, had  not  commerce  rekindled  her  vital  spark,  and  raised 
her  to  splendor  and  power. 

Marseilles,  with  no  other  advantages  than  her  commerce,  en- 
joyed the  proud  distinction  of  being  an  ally  of  the  mistress  of  the 
world;  and  a  still  prouder  distinction  in  the  Avisdom  of  her 
senate,  and  the  celebrity  of  her  academies  of  science.  She  was 
the  brilliant  star  in  the  west  of  Europe,  and  sent  her  rays  into 
the  darkness  which  surrounded  her. 

In  modern  times  commerce  has  produced  the  same  results. 
She  built  Venice  in  a  marsh,  filled  her  with  palaces,  and  covered 
her  with  glory. 

"  I  saw  from  out  the  -waves  lier  structures  rise, 
As  from  the  stroke  of  the  enchanter's  wand." 

Her  commerce  deserted  her, 

"  And  a  dying  glory  smiles 
O'er  the  far  times,  when  many  a  subject  land 
Looked  to  the  winged  lions'  marble  piles. 
Where  Venice  sate  in  state,  throned  on  her  hundred  isles." 

Genoa,  her  rival,  drew  her  strength  and  beauty  from  the 
same  source. 

Holland,  also,  is  indebted  to  commerce  for  her  national  exist- 
ence. The  abundant  treasures  Avhich  she  gathered  from  this 
exhaustless  fountain  enabled  her  to  resist  the  repeated  attempts 
which  were  made  to  enslave  her— and  assert  and  maintain  her 
standina:  amouG:  the  nations  of  the  earth. 
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Who  provided  England  a  home  '•  on  the  mountain  wave  ? " 
Commerce,  her  nursing  mother. 

These  instances,  and  the  history  of  our  own  times,  with  which 
you  are  all  familiar,  show  clearly,  that  commerce  has  a  most  bene- 
licial  influence  on  human  affiiirs.  The  prosecution  of  it  is  an 
honorable  mode  of  improving  private  fortune.  It  is  the  surest 
foundation  of  national  wealth,  and  strengthens  and  consolidates 
states. 

But  these  are  not  superior  benefits  to  those  which  commerce 
bestows,  in  the  improvement  of  the  laws,  and  political  institu- 
tions of  the  countries  where  it  prevails.  Indeed,  commerce  must, 
and  will  have,  a  liberal,  enlightened,  and  uniform  system  of  laws. 
If  the  fountains  of  justice  are  polluted  where  she  dwells,  or 
tyranny  impedes  her  progress,  remedies  must  be  promptly  pro- 
vided, or  she  will  take  wings  and  fly  to  more  genial  climes. 
Civil  liberty,  the  ministering  angel  of  "  energy  and  elevation  of 
mind,"  is  her  natural  companion,  and  must  attend  her,  or  she 
will  languish  and  die.  They  are  also  mutual  supports  of  each 
other.  The  freedom  of  action  of  commerce  produces  freedom  of 
thought,  which  is  the  foundation  of  liberal  political  institutions. 
Commerce  gave  republican  governments  to  Venice,  Genoa,  and 
Holland,  liberalized  the  constitution  of  England,  and  gave  the 
first  impulse  to  the  convulsive  throes  for  liberty  in  France.  Com- 
merce, too,  and  I  respect  her  for  the  deed,  gave  rise  to  the  strug- 
gles which  resulted  in  the  establishment  of  our  own  independence. 
She  would  not  be  shackled,  and  by  her  efforts  to  burst  her  bands, 
she  brought  down  the  temple  of  her  enemies. 

We  can  now  inquire,  with  admntage,  what  influence  mercan- 
tile character  has  on  oar  political  institutions.  Indeed,  the  train 
of  thought  which  we  have  been  pursuing,  has  already  substantially 
answered  that  inquiry.  It  is  obvious  that  true  mercantile  char- 
acter can  have  no  other  than  the  most  benign  influence  on  our 
institntions.  Plain  as  this  proposition  is,  however,  I  shall  prob- 
ably not  meet  your  views  and  expectations,  unless  I  furnish  some 
direct  illustrations  of  it. 

Our  political  institutions  are  founded  on  the  inalienable 
rights  of  man.  The  leading  principle  of  them  is,  to  give  full  and 
free  action  to  his  physical  and  mental  energies,  and  curtail  no 
more  of  his  natural  liberty  than  is  essential  to  the  well-being  of 
society.    This  is  genuine  civil  liberty.     Mercantile  character  rests 
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on  a  like  broad  foundation,  and  partakes  of  the  same  spirit.  The 
influence  which  it  exerts  is  consequently  in  favor  of  our  institu- 
tions, giving  thpm  support  and  permanency. 

We  have  constitutions  and  laws  to  regulate  and  secure  our 
rights,  yet  there  is  a  power  in  this  country  superior  to  them,  and 
that  is,  puUic  opinion. 

This  subtile,  intangible,  but  really  j)owerful  and  efficient: 
sovereign  is  absolute.  Public  opinion  are  collective  terms,  and 
embrace  mercantile  opinion,  which  is  one  of  its  principal  constit- 
uents. How  important  and  influential,  then,  is  mercantile  char- 
acter, which  forms  and  directs  mercantile  opinion  ?  It  is 
fortunate  for  this  country  that  her  merchants,  in  general,  are 
well-informed  and  sound  in  their  principles.  But  how  much 
greater  would  be  our  security,  and  how  much  more  the  utility 
and  permanency  of  our  institutions  be  enhanced  if  true  mercantile 
character  prevailed  in  our  towns  ? 

We  are  making  in  this  country  the  experiment  of  self-govern- 
ment, and  are  pioneers  in  that  great  undertaking.  The  eyes  of 
the  civilized  world  are  upon  lis,  and  on  our  success  materially 
depends  the  happiness  of  the  human  family.  Should  judgment 
be  passed  against  us,  and  the  world  pronounce  our  attempt  un- 
successful, we  could  hardly  hope  to  maintain  our  institutions 
against  the  moral  influence  of  such  a  decision.  We  require  the 
approbation  of  the  enlightened  portion  of  mankind,  to  give  our 
form  of  government  a  fair  trial.  Through  our  commerce  and 
merchants  we  make  the  acquaintance  of  the  world,  and  by  them, 
principally,  our  institutions  and  national  character  are  tested. 
Our  mercantile  character  thus  becomes  the  index  of  the  nation, 
and  points  to  the  position  Avhicli  we  hold  in  the  scale  of  moral 
excellence  and  national  greatness.  The  opinion  of  foreigners,  so 
influential  on  our  institutions,  is  formed  accordingly;  and  in  this 
way  our  mercantile  character  has  a  direct  and  powerful  bearing 
on  the  form  and  stability  of  our  government. 

It  has  been  said,  that  the  mercantile  faith  of  England  exceeds 
all  the  glories  of  her  policy  and  valor ;  and  I  am  happy  to  add, 
that  it  can  be  said  with  equal  truth  of  this  country,  that  the 
energy,  enterprise,  and  integrity  of  her  merchants  have  com- 
manded for  her  institutions  the  admiration  of  the  world. 

Gentlemen,  you  cannot  but  have  perceived,  that  all  depends 
on  the  kind  of  character  which  our  merchants  sustain.     When, 
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therefore,  you  reflect,  that  our  national  character  and  the  success 
and  permanency  of  our  political  institutions  are  in  your  keeping, 
let  the  thought  sink  deep  into  your  hearts,  and  incite  you  to 
higli  and  honorable  conduct,  and  to  the  acquisition  of  pure  and 
unblemished  character. 

In  no  pursuit  are  talents,  integrity,  education,  and  enterprise 
more  surely  and  amply  rewarded  than  in  commerce — and  to  en- 
courage and  stimulate  you  to  efforts  corresponding  with  your 
responsibility,  aud  the  prize  to  be  gained,  I  will  give  you  a  few 
brief  biographical  notices  of  distinguished  merchants,  whose 
career  and  character  are  worthy  of  your  imitation. 

Of  all  the  families  who  have  obtained  renown  by  commerce, 
no  one  is  more  distinguished  in  history  than  that  of  the  Medici. 
They  were  citizens  of  Florence,  and  flourished  during  the  four- 
teenth, fifteenth,  and  sixteenth  centuries.  Their  wealth  and 
power  were  unexampled.  This  family  in  less  than  a  century 
gave  four  sovereign  pontiffs  to  the  church,  tAvo  queens  to  France, 
and  to  the  College  of  Cardinals  more  celebrated  members  than 
any  other  house,  not  even  those  of  sovereigns  excepted.  They 
acquired  titles  of  nobility,  but  were  nature's  noblemen,  and  hon- 
ored their  titles,  instead  of  being  honored  by  them.  They  were 
faithful  and  enlightened  magistrates,  and  munificent  patrons  of 
learning.  They  collected  and  established  public  libraries,  founded 
and  supported  academies,  and  encouraged  the  arts.  The  succes- 
sive members  of  the  family  prosecuted  commerce  on  a  liberal  and 
extensive  scale ;  and  although  allied  to  sovereigns  and  at  the  head 
of  the  nobility  of  Italy,  they  steadily  devoted  themselves  to  it, 
and  from  that  source  obtained  the  wealth,  by  a  liberal  use  of 
which,  they  became  blessings  to  their  country. 

James  Coeur,  a  native  of  Bourges,  in  France,  and  son  of  a 
private  merchant,  lived  in  the  early  part  of  the  fifteenth  century. 
His  commerce  extended  from  the  city  of  Montpellier  over  the 
Mediteranean.  His  liberality  and  disinterestedness  were  equaled 
only  by  his  enterprise  and  success.  He  embellished  the  city 
which  was  the  seat  of  his  fortune  by  the  erection  of  several  costly 
structures.  A  fountain,  which  he  erected,  still  remains,  bearing 
his  arms,  lie  also  built  an  exchange,  called  the  Loge,  Avhich  is 
still  standing.  The  basso-relievos  in  medallions,  which  orna- 
ment the  front,  continue  to  be  admired,  and  some  have  even  the 
weakness  yet  to  suppose  that  they  are  enigmatical  emblems  under 
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which  Coeur  has  hid  the  mysteries  by  whicii  he  acquired  his 
immense  wealth.  He  was  distinguished  for  his  probity  and  enter- 
prise, and  in  1444,  his  sovereign,  Charles  VIL,  called  him  to  his 
ministry,  and  placed  him  at  the  head  of  his  government.  He 
freely  expended  his  treasures  for  the  public  service,  and  at  his 
own  expense,  raised  and  maintained  armies  for  France.  In  the 
midst  of  his  greatness  he  continued  to  prosecute  his  commerce, 
and  in  that  way  provided  the  means  with  which  the  public  exi- 
gencies were  met.  He  Avas  loved  and  respected  by  all,  and  his 
eminent  virtues  have  placed  him,  on  the  pages  of  history,  far 
above  his  sovereign. 

Sir  Thomas  Gresham  was  born  in  1519.  He  was  the  son  of 
Sir  Richard  Gresham,  who  was  a  merchant,  and  Lord  Mayor  of 
London.  Sir  Thomas  was  educated  at  Cambridge,  and  then 
bound  apprentice  to  his  uncle,  and  in  1543  admitted  into  the 
Mercer's  company.  He  acquired  great  credit  and  riches  l:)y  mer- 
chandise, and  Avas  sent  to  Holland  by  the  government,  to  manage 
its  pecuniary  concerns,  wiiich  he  did  with  success.  Losing  his 
only  son  in  15G4,  to  divert  his  mind  lie  turned  his  attention  to 
pul)lic  objects,  and  in  1506,  built  with  his  own  funds,  the  Royal 
Exchange,  which  was  destroyed  during  the  great  fire  of  London ; 
but  its  successor  still  bears  the  same  name.  He  also  founded  a 
college,  known  hj  the  name  of  Gresluim  College,  and  endowed  it 
with  an  income  for  tlie  support  of  a  professor  for  each  of  the 
liberal  sciences.  The  college  has  been  converted  into  an  excise 
office,  but  the  professorships  are  continued,  and  the  lectures  are 
now  given  in  the  Royal  exchange.  He  is  called  by  Hume,  '"  one 
of  the  chief  ornaments  "  of  Elizabeth's  reign. 

Our  own  country  has  produced  several  brilliant  examples  of 
true  mercantile  character.     I  will  mention  only  two  or  three, 

John  Hancock  was  the  son  of  a  clergyman,  and  born  at 
Quincy,  near  Boston.  He  Avas  educated  by  his  uncle,  an  eminent 
merchant,  and  graduated  at  Harvard  University  in  1755.  He 
then  entered  the  counting-house  of  his  patron  and  uncle,  and  on 
his  death,  in  1764,  succeeded  to  his  fortune  and  business,  both  of 
which  he  managed  Avith  distinguished  ability.  He  took  an  early 
stand  in  favor  of  the  cause  of  our  country ;  Avas  sent  a  delegate  to 
the  General  Congress  in  1775  ;  soon  after  elected  president,  and 
presided  over  that  body  in  1776,  wlien  they  declared  their  coun- 
try independent,  and  pledged  their  lives  and  fortunes  to  maintain 
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the  Declaration.  Though  possessed  of  everything  that  could 
make  life  acceptable,  he  did  not  hesitate  to  hazard  all  for  his 
country,  and  with  a  bold  and  steady  hand  affixed  his  name  to  the 
Declaration  of  Independence. 

He  was  distinguished  for  useful  rather  than  brilliant  talents. 
His  tact  for  business  and  sagacity  in  discovering  the  characters 
of  men,  qualified  him,  however,  for  piiblic  station ;  and  his  hos- 
pitality and  beneficence  rendered  him  an  object  of  affection  and 
respect  in  private  life. 

Kobert  Morris  was  born  in  England  in  1733,  received  only  a 
common  English  education,  and  was  placed  in  a  counting-house 
in  Philadelphia  at  the  age  of  fifteen.  He  was  early  distinguished 
for  fidelity,  diligence,  and  capacity  in  business.  He  was  a  lead- 
ing merchant  in  Philadelphia  at  the  commencement  of  our  Eevo- 
lution,  and  embraced  the  cause  of  patriotism  with  zeal,  though 
with  great  pecuniary  loss.  He  was  a  delegate  to  Congress,  and 
placed  on  the  committee  of  ways  and  means.  In  that  situation 
he  rendered  the  country  invaluable  services.  He  also  borrowed 
money  for  the  government  on  his  own  credit,  and  his  reputation 
for  probity  and  pecuniary  resources  was  of  immeasurable  advan- 
tage to  our  cause.  History  will  place  him  next  to  our  "Washing- 
ton on  the  list  of  patriots  who  rendered  efficient  services  to  the 
country  in  our  contest  for  national  existence.  His  financial 
talents  wrought  wonders  amid  the  embarrassments  of  the  govern- 
ment ;  and  to  him  belongs  the  high  praise  of  feeding  and  cloth- 
ing our  naked  and  famished  army.  What  merchant  would  ask 
more  of  this  Avorld  than  to  die  with  the  fame  of  Eobert  Morris  ? 
He  received  the  patriot's  rich  reward— his  country's  tears  be- 
dewed his  cold  hearse. 

We  have  received  from  the  pviblisher,  Mr.  Jonathan  Leavitt,  a  neat  little 
volume,  containing  the  lecture  delivered  before  the  Mercantile  Library  Asso- 
ciation by  Samuel  A.  Foot,  Esq.,  on  "  True  Mercantile  Character,  and  its 
influence  on  our  political  institutions." 

A  hasty  survey  of  the  train  of  reflection  and  the  sentiments  inculcated  in 
this  production  has  convinced  us,  that  the  author  has  conferred  a  great  bene- 
fit on  all  persons  connected  with  trade,  especially  young  men,  by  allowing 
the  publication  of  a  lecture  which  was  admirably  calculated  for  the  good  of 
the  audience  for  which  it  was  Avritten.  The  importance  of  commercial  pur- 
suits on  account  of  their  connection  with  the  highest  interests  of  mankind, 
the  habits  of  life  and  character  which  the  merchant  is  required  to  establish, 
both  by  interest  and  a  regard  for  the  public  good,  apposite  historical  facts 
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and  sketches  of  a  few  distinguished  American  merchants,  form  the  principal 
topics  treated  on  in  this  little  work,  which  we  should  hope  might  be  found 
in  the  hands  of  all  young  men  devoted  to  mercantile  pursuits,  both  in  this 
city  and  elsewhere. — Wew  Fork  Daily  Advertiser  of  4th  June,  1833. 

A  popular  and  impressive  lecture  delivered  in  this  city  by  Samuel  A. 
Foot,  Esq.,  before  the  Mercantile  Library  Association  has  been  published  in 
a  beautiful  miniature  volume  of  54  pages  by  Mr.  J.  Leavitt,  182  Broadway. 
It  should  be  in  the  pocket  of  every  young  merchant.— TFtt^-;^  Messenger  and 
Young  Men's  Advocate  of  5th  June,  1833. 

A  small  volume,  containing  a  lecture  on  the  "  True  Mercantile  Character, 
and  its  influence  on  our  political  institutions,"  which  was  delivered  before 
the  Mercantile  Library  Association  in  March  last,  by  Samuel  A.  Foot,  Esq., 
of  this  city,  has  been  recently  published  by  Mr.  Jonathan  Leavitt,  183  Broad- 
way. The  lecturer  has  traced  the  origin  and  progress  of  commerce,  but  has 
dwelt  principally  upon  its  objects,  which  he  has  delineated  with  great  truth 
and  force.  It  is  published  in  a  neat  form,  adapted  to  the  convenience  of 
those  for  whose  benefit  it  was  delivered ;  and  they  will  not  fall,  we  trust,  to 
avail  themselves  of  the  opportunity  to  possess  the  work,  nor  omit,  we  hope, 
to  perform  the  duties  which  it  so  eloquently  eniohxs.— Commercial  Adver- 
tiser of  5th  June,  1833. 


No.  XVIIL— Vol.  1,  p.  153. 
Al'ft^  £Jiigiand  Sociefj. 

New  York,  Dec.  8,  1834. 
SiR:_The  N"ew  England  Society  in  the  city  of  New  York, 
composed  of  natives,  and  sons  of  natives,  of  the  New  England 
states,  will  cdebrate  their  anniversary  on  Monday,  the  22d  inst. 
In  making  their  arrangements  for  that  event,  their  thoughts  and 
sympathies  are  directed  with  animation  and  warmth  to  those  gen- 
tlemen who,  in  their  birth  and  education,  have  imbibed,  and  in 
life  illustrated,  the  principles  and  virtues  of  our  Pilgrim 
Fathers.  Among  those  gentlemen  we  find  you  distinguished, 
and  request  the  honor  of  your  company  at  dinner  on  the  day 
mentioned  at  six  o'clock  p.  m.,  at  the  City  Hotel. 

Very  respectfully  your  obedient  servants. 

TOASTS  OF  THE  NEW  ENGLAND  SOCIETY  IN  THE  CITY  OP  NEW  Y^ORK, 
AT  THEIR  ANNIVERSARY  CELEBRATION  DEC.  22,  183 1. 

1.  The  day  we  celehrate. 

It  will  be  remembered  as  long  as  piety  and  principle  command 
the  homage  of  mankind. 

2.  Tlie  memory  of  our  Pilgrim  Fathers. 
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3.   Tlic  liospitalit]}  of  Holland  to  our  exiled  ancestors. 
The  oppressed  were  not  disappointed  in  seeking  protection 
from  a  nation,  wlio  exhibited  a  noble  daring  and  persevering  zeal 
in  the  cause  of  liberty. 

Jf.  The  clergy  of  jSfeic  England. 
Our  forefathers  dedicated  their  i)urest  hearts  and   soundest 
heads  to  the  service  of  their  Creator. 

o.   Tlie  common  schools  of  New  England. 
A  In-illiant  constellation,  which  has  illuminated  this  western 
world. 

G.  The  United  States. 
Too  happily  united,  seriously  to  wish  a  divorce. 

7.  Ply  mouth  Rock. 

The  house  built  on  it  will  not  fall. 

8.  New  England  and  our  country. 

"  There  is  a  land,  of  every  land  the  pride, 
Beloved  by  Heaven,  o'er  all  the  world  beside, 

■»  ■»  -X-  ':i  *  *  -X-  -X-  * 

There  is  a  spot  of  earth  supremely  blest, 

A  dearer,  sweeter  spot  than  all  the  rest, 

*  *  V-  *  »  *  *  *  * 

That  land  our  cmintry,  and  that  spot  our  home." 

9.  The  State  of  Neiv  Yorh 

New  England  owes  her  a  debt  of  gratitude  for  the  rich  re- 
wards which  her  fertile  fields  and  sjoacious  harbors  have  bestowed 
on  the  enterprise  of  her  sons. 

10.  Tlie  Maijfower. 

She  was  directed  through  the  deep  by  firm  resolve  and  high 
enterprise,  and  brought  life  and  light  to  this  benighted  land. 

11.  The  literary  institutions  of  Netv  England. 

Their  number  and  prosperity  are  a  source  of  just  pride  to  all 
who  claim  her  as  their  native  land. 

12.  The  sons  of  New  England. 

They  have  received  a  rich  inheritance,  and  deep  will  be  their 
disgrace  if  they  do  not  transmit  it  unimpaired  to  posterity. 

13.  The  daughters  of  New  England. 

Their  virtues  have  richly  earned  the  high  character  which 
they  sustain. 
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MoKTPELiER,  Dec.  20,  183k. 

I  have  received,  fellow-citizens,  your  letter,  inviting  me,  in  belialf  of  tliG 
New  England  Society  in  New  York,  to  a  dinner  on  the  22d  instant — their 
anniversary  celebration  of  the  principles  and  virtues  of  their  Pilgrim  Fathers. 
The  obstacles  to  my  acceptance  of  the  invitation  being  insuperable,  I  can 
only  express  my  acknowledgments  for  the  kindness  and  politeness  which 
dictated  it. 

The  exalted  feelings  which  determined  the  Pilgrims  to  seek  in  a  new 
world,  througli  the  perils  and  suiferings  to  be  encountered,  the  liberty,  reli- 
gious and  civil,  denied  them  in  the  old,  and  the  fruits  of  their  heroic  virtues, 
in  the  multiplied  blessings  now  enjoyed  by  their  expanding  posterity,  cannot 
fail  to  insj^ire  admiration  and  gratitude. 

With  an  assurance  of  my  cordial  sympathy  in  these  sentiments,  I  tender 
that  of  the  great  respect  and  good  wishes,  which  I  pray  may  also  be  ac- 
cepted. 

Jamks  Madison. 

Samuel  A.  Foot  and  others. 

Committee  of  Arrangements. 

Washington,  Dec.  17,  1S3U. 

Gentlemen  : — I  am  honored  with  your  letter  of  the  8th  inst.,  conveying 
to  me,  in  terms  entitled  to  my  grateful  acknowledgments,  the  invitation  of 
the  New  England  Society  in  the  city  of  New  York,  to  attend  the  celebration 
of  their  anniversary  on  the  22d  instant.  I  regret  that  my  engagements  here 
deprive  me  of  the  pleasure  of  meeting  the  Sons  of  the  Pilgrims  at  New 
York  on  that  memorable  day.  Believing  as  I  do  that  the  principles  of  those 
our  forefathers  were  the  germ  of  all  that  is  liberal  iu  our  institutions,  and 
all  that  is  virtuous  in  our  morals,  I  cannot  forbear  the  expression  of  my 
gratification  upon  finding  that  their  descendants  in  the  most  populous  of  our 
cities,  in  the  annual  commemoration  of  the  landing  on  Plymouth  Rock, 
manifest,  in  the  most  ajipropriale  manner,  their  own  adherence  to  the  spirit, 
which,  upon  that  rock  and  a  surrounding  wilderness,  at  the  winter  solstice  of 
1G20,  laid  the  foundations  of  the  greatest  Republican  empire  ever  encircled  by 
the  sun.  Such  may  your  children  find  it — such,  by  the  preservation  of  the 
pilgrim  spirit,  they  cannot  fail  to  make  it — your  example  %vill  train  them  up 
in  the  way  they  should  go,  and  they  shall  not  depart  from  it. 

I  am,  with  great  respect,  gentlemen,  your  fellow-citizen  and  servant, 

J.  Q.  Adams. 
Messrs.  Sajviuel  A.  Foot,  and  others.  Committee  of 

Arrangements  of  the  New  England  Society  in  the  City  of  New  York. 

Boston,  Dec.  13,  ISSU. 

Gentlemen  :  I  have  received  with  great  pleasure  your  kind  invitation, 
in  behalf  of  the  New  England  Society  in  the  city  of  New  York,  to  unite 
with  them  in  celebrating  the  landing  of  the  Pilgrims  at  Plymouth  in  1620, 
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on  tlie  approaching  anniversary  of  that  event,  and  I  deeply  regret  that  iny 
ofBcial  engagements  must  prevent  me  from  participating  in  the  gratification 
vrhich  it  promises.  As  a  native  of  the  old  colony  and  an  American  citizen, 
I  duly  appreciate  that  deep  and  ardent  emotion  of  filial  and  patriotic  attach- 
ment which  leads  you  to  regard  that  event  and  its  associations  as  full  of 
intense  and  varied  interest. 

In  the  recollections  connected  with  that  period,  it  has  always  struck  mo 
as  one  of  the  most  remr,rkable  and  characteristic  events  of  the  time,  the  de- 
liberate formation  and  adoption  of  a  social  compact  and  form  of  civil  govern- 
ment, under  a  solemn  and  mutual  engagement,  in  which,  though  in  the 
rudest  and  humblest  form,  are  contained  the  great  fundamental  principles 
of  civil  liberty,  attempted  to  be  secured  by  express  constitutional  provisions. 
It  recognizes  the  will  and  consent  of  the  community  as  the  source  of  political 
power,  the  entire  equality  of  civil  and  social  rights  among  its  members,  the 
value  and  necessity  of  civil  government,  the  duty  of  subjection  and  obedi- 
ence to  the  laws  and  "  the  general  good,"  as  the  ultimate  object  of  all  govern- 
ment. Here  is-  the  germ  of  that  prodigious  growth  of  free  constitutions 
which,  in  various  forms,  is  rapidly  spreading  over  the  western  hemisphere. 
How  vast,  apparently,  Avas  the  disproportion  between  the  humble  act  of 
these  simple-hearted,  but  resolute,  determined,  and  religious  men,  and  the 
consequences  of  that  act !  In  the  cabin  of  the  Mayflower,  lying  in  a  lonely 
harbor  on  the  desolate  shore  of  Cape  Cod,  they  adopted  a  measure  which 
was  to  stamp  the  political  character  for  ages  of  that  great  continent  on  which 
they  had  not  yet  landed. 

In  allusion  to  this  subject,  permit  me  to  offer  a  sentiment,  should  a  suit- 
able moment  occur,  in  which  nothing  better  adapted  to  the  patriotic  and 
convivial  feelings  of  the  occasion  presents. 

The  cabin  of  the  Mayflower,  the  Convention  Hall  of  the  Pilgrims ; 
hence  emanated  the  first  ray  from  that  sun  of  constitutional  liberty,  which, 
we  trust,  is  destined  to  warm  and  illuminate  every  mountain  and  valley  of 
the  western  continent. 

With  my  best  wishes  for  the  prosperity  of  the  New  England  Society  of 
the  city  of  New  York,  and  cordially  participating  in  the  feelings  by  which  its 
members  are  animated, 

I  am,  gentlemen,  truly  and  respectfully,  your  friend  and  ob't  servant, 

Lemuel  Shaw. 
Messrs.  S.\muel  A.  Foot  and  others.  Committee,  &c. 

Washington,  Dec.  IG,  ISSU. 
Gentlemen  :  Your  letter  of  the  8th,  requesting  me  to  be  present  at  the 
anniversary  of  the  New  England  Society  of  the  city  of  New  York,  is  now 
before  me,  and,  as  a  descendant  of  the  Pilgrims,  it  would  give  me  the  great- 
est pleasure  to  accept  the  invitation.  Indeed,  few  things  would  afibrd 
me  higher  gratification  than  to  unite  on  this  occasion  with  the  Sons,  in 
doing  honor  to  the  Fathers,  of  New  England.  My  numerous  engagements, 
however,  make  it  necessary  for  me  to  decline  this  pleasure,  which  I  do  mth 
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the  more  regret  from  my  personal  acquaintance  with  many  members  of  your 
association. 

Be  pleased,  gentlemen,  to  accept  my  acknowledgments  for  your  kind 
invitation,  and  the  assurance  of  my  great  respect  for  yourselves,  and  for  the 
society  which  you  rei^resent. 

Your  obedient  servant, 

Daniel  Webster. 
To  Messrs.  Samuel  A.  Foot  and  others,  Committee  of 

Arrangements  of  the  New  England  Society  of  New  York. 

(Mr.  Webster's  toast  enclosed.) 

The  descendants  of  the  Pilgrims  of  New  England  :  However  widely  or 
thickly  they  may  hereafter  spread  over  the  continent,  may  they  yet  ever  feel, 
in  all  its  force,  that  sentiment  which  caused  the  emigration  of  their  fathers — 
"  Liberty  without  a  country,  is  better  than  a  country  without  liberty." 


No.  XIX.— Vol.  1,  p.  153. 
Colo}itz(ttioti  Society. 

ADDRESS. 


The  Colonization  Society  of  the  City  of  New  York  consider  it 
their  duty  at  this  time,  to  present  to  the  public  the  views  of  the 
society  on  the  subject  of  the  present  condition  and  prospects  of 
the  American  Colonization  Society,  and  of  the  practicability  of 
further  efforts  in  fiivor  of  the  cause  of  colonization. 

Apprehending  that  the  annual  meeting  of  the  parent  society, 
which  was  held  at  Washington  in  January  last,  would  be  an  im- 
portant one,  and  require  the  attendance  and  attention  of  the  best 
friends  of  the  cause,  this  society  appointed  five  delegates  to  at- 
tend the  meeting,  not  only  to  aid  in  whatever  investigations  it 
might  be  necessary  to  make  into  past  transactions,  and  assist  in 
adopting  measures  for  conducting  future  operations,  but  also  to 
give,  on  their  return,  full  and  accurate  information  to  this  society 
of  the  condition  and  prospects  of  the  parent  board.  The  dele- 
gates whom  this  society  appointed  were  the  Eev.  Gardiner 
Spring,  D.D.,  the  Hon.  Cornelius  W.  Lawrence,  the  Hon.  James 
Strong,  Silas  Brown,  Esq.,  and  the  agent  of  this  society,  Eobert 
S.  Finley,  Esq. 
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Messrs.  Spring,  Brown,  and  Finley  having  returned,  tliia 
society  lias  received  an  authentic  account  of  the  annual  meeting 
of  the  parent  society,  and  of  the  developments  made  and  mea- 
sures taken  for  the  future  at  that  meeting,  and  will  now  proceed 
to  present  them  to  their  fellow-citizens. 

It  is  already  known  to  the  public  that  the  friends  of  coloniza- 
tion were  deeply  afflicted  at  the  disclosures  which  were  made  at 
"Washington  of  the  inefficiency  of  the  former  management  of  the 
American  Colonization  Society,  and  of  the  heavy  debt  which  had 
been  incautiously,  and,  it  is  feared,  in  respect  to  a  large  portion 
of  it,  unnecessarily  contracted  by  that  society. 

This  society,  however,  are  willing  to  find  an  apology  for  this 
unhappy  occurrence  in  the  Avide  extent  of  the  duties  of  the 
officers  and  managers  of  the  parent  society,  and  in  the  peculiar 
and  untried  character  of  those  duties.  And  wlien  we  revert  to 
the  history  of  the  planting  of  colonies  in  this  country,  and  reflect 
how  many  lives  and  fortunes  were  lost,  and  how  many  actual 
failures  occurred,  we  have  reason  to  rejoice,  and  thank  the  Ruler 
of  all  things,  that  in  the  new  and  arduous  duty  of  planting  a 
colony  on  the  coast  of  Africa,  the  only  mistake  which  has  been 
made  is  the  inconsiderate  contracting  of  a  somewhat  heavy  debt. 

This  occurrence,  and  the  consequent  embarrassment  of  the 
affairs  of  the  American  Colonization  Society,  may  be  traced, 
2)rimarily,  to  the  defectiveness  of  its  original  organization,  which 
was  made  when  the  extent  and  nature  of  its  duties  were  not,  and 
could  not,  be  known. 

The  number  of  managers  Avas  unnecessarily  large,  being  forty- 
five,  including  the  vice-presidents,  Avho,  by  the  old  constitution, 
were  ex-officio  members  of  the  board.  Not  more  than  six  or  seven 
of  the  members  usually  attended  the  meetings  of  the  board  to 
transact  the  business  of  the  society.  And  at  one  time  one  set  of 
managers  transacted  the  business,  and  at  another  time  another 
set.  Hence,  there  Avas  a  Avant  of  uniformity  and  consistency  in 
their  operations. 

Owing  in  part  to  the  same  cause,  and  in  part  to  the  manner 
in  which  they  Avere  elected,  the  members  of  the  board  felt  that 
they  Avere  under  no  direct  responsibility  to  those  who  contributed 
principally  to  the  funds  of  the  society.  They  were  elected,  not 
by  delegates  from  the  auxiliary  societies,  but  by  members  of  the 
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parent  society ;  and  every  person  was  a  member  avIio  contributed 
one  dollar  annually  to  its  funds. 

In  consequence  of  these  regulations  the  friends  of  the  cause, 
at  a  distance  from  Washington,  neither  took  any  part  in  the 
election  of  managers,  nor  inspected  their  proceedings  after  they 
were  elected. 

The  elections,  generally,  were  informally  held  at  the  annual 
meetings,  and  usually  resulted  in  continuing  from  year  to  year 
the  same  managers.  The  public  never  called  for  nor  received 
the  result  of  an  investigation  into  their  proceedings ;  and  they 
consequently  felt  but  little,  if  any,  accountability. 

To  substantially  the  same  cause,  viz.,  the  defective  organiza- 
tion of  the  board,  and  the  consequent  looseness  in  their  mode  of 
conducting  business,  may  be  traced  the  want  of  responsibility  to 
the  hoard,  of  their  agents,  especially  those  who  resided  in  Africa. 

In  addition  to  the  causes  of  inefficient  action  already  pre- 
sented, it  should  also  be  stated  that  the  treasurer  of  the  parent 
society  was  not  a  salaried  officer,  and  of  course  could  not  be  ex- 
pected to  bestow  the  time,  attention,  and  financial  skill  which 
the  fiscal  concerns  of  the  large  and  extensive  operations  which 
the  society  were  conducting  imperiously  required.  He  appears 
to  have  considered,  and  doubtless  correctly,  his  duty  performed 
when  he  received  and  carefully  kept  all  the  money  paid  to  him, 
and  honestly  disbursed  it  in  pursuance  of  the  orders  of  the 
board. 

"When  the  operations  of  the  society,  both  in  this  country  and 
Africa,  were  on  a  limited  scale,  and  the  cause  was  blessed  with 
agents  in  Africa  peculiarly  qualified  for  their  stations,  its  affairs 
were  prosperous,  and  the  imperfections  of  its  organization  did  not 
disclose  themselves.  But  when  the  business  of  tlie  society  be- 
came extensive  and  intricate,  and  the  immediate  administration 
of  the  colony  passed  into  feebler  hands,  the  state  of  things  began 
to  manifest  itself  which  was  fully  developed  at  the  late  annual 
meeting. 

It  appeared  that  the  excess  of  demands  upon  and  over  the  in- 
come of  the  society,  for  the  last  year,  amounted  io  forty-one  thou- 
sand dollars,  and  the  society  was  in  arrears  to  that  extent  at  the 
close  of  the  year.  This  was  an  uuexpected  and  discouraging 
disclosure.      But   a  little  reflection,   and   an   examination   and 
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statement  of  the  resources  of  the  American  Colonization  Society, 
will  convince  its  friends  that  there  is  no  reason  for  being  dis- 
heartened. The  mere  amount  of  this  sum,  which  is  now  a  debt 
on  the  society,  sinks  in  importance  when  we  compare  it  with  the 
means  which  the  society  possesses  for  discharging  it,  and  prose- 
cuting hereafter  its  sacred  enterprise. 

The  following  items  of  its  resources  will  show  that  tliey  are 
ample,  not  only  for  the  prompt  discharge  of  the  debt,  but  for  the 
continuance  of  its  future  operations  Avithout  material  embarrass- 
ment : 

A  legacy  due  from  the  estate  of   the  late  Mr.  Ireland, 

New  Orleans 110,000 

Do.  from  the  estate  of  Mr.  Burr,  of  Vermont,  15,000, 

Avhich,  with  interest  from  1828,  is  estimated  at G,000 

Do.  of  the  late  Dr.  Ay  let  Hawes,  of  Virginia 2,000 

Do.  of  the  late  Mrs.  Muldrow,  of  Kentucky 500 

Money  in  the  Treasury  of  the  Kentucky  Colonization 

Society 1,500 

Money  raised  by  the  friends  of  colonization  in  Albany,  to 

send  out  temperance  emigrants 1,500 

Moneys  in  the  treasuries  of  the  auxiliary  societies,  esti- 
mated at : 1,000 

Subscription  at  the  late  annual  meeting 10,000 

Do.  since  that  time 2,000 

Annual  income  from  imposts  on   goods  imported  into 

the  colony 5,000 

Annual   and   average   income   from   donations   in   this 

country 40,000 

Donations  expected  from  England,  say 2,500 

$82,000 

It  is  not  then  the  amount  of  the  debt  so  much  as  the  manner  in 
which  it  was  contracted  that  fills  the  friends  of  tlie  cause  with  re- 
gret. This  society  feels  bound  in  candor  to  state  to  the  public  that 
there  has  been  an  extravagant  and  heedless  expenditure  of  money 
in  the  colony,  and  that  the  injudicious  administration  of  and  the 
unfortunate  management  in  the  colony,  are  mainly  to  be  attri- 
buted to  the  want  of  attention  and  efficient  supervision  at  home, 
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and  of  establishing  and  enforcing  a  rigid  accountability  on  the 
part  of  disbursing  colonial  agents.  An  excuse  for  this,  however, 
will  be  found  by  the  friends  of  the  cause,  in  tlie  increased  magni- 
tude and  difficulty  of  the  undertaking,  and  in  tlic  entire  inade- 
quacy of  the  first  organization  of  the  society  for  its  subsequent 
extended  operations. 

Having  thus  briefly,  and  in  general  terms,  stated  the  causes  of 
the  misfortune  the  friends  of  colonization  have  encountered,  we 
take  pleasure  in  assuring  the  public  that  decisive,  and,  we  hesi- 
tate not  to  say,  effectual  measures  have  been  adopted  to  prevent 
any  similar  occurrence. 

The  friends  of  the  cause  who  attended  the  late  annual  meet- 
ing of  the  parent  society,  were  enabled,  with  a  most  gratifying 
unanimity,  and  with  the  hearty  concurrence  of  the  former  man- 
agers, to  eflect  a  reorganization  and  establisli  regulations,  wliich 
will  not  only  remove  the  causes  of  the  present  embarrass- 
ment, but  place  an  effectual  safeguard  against  their  recur- 
rence. 

The  number  of  the  members  of  the  board  of  managers  lias 
been  reduced  and  its  efficiency  increased  by  introducing  several 
new  members  of  distinguished  philanthropy,  business  talents  and 
habits,  and  financial  skill,  and  by  the  aj^pointment  of  an  addi- 
tional secretary  and  a  salaried  treasurer,  both  of  whom  are  be- 
lieved to  possess  superior  qualifications  for  their  stations. 

A  new  colonial  governor,  eminently  qualified  for  tlie  office, 
has  been  elected. 

The  accountability  of  the  board  to  the  public  has  been  secured 
l)y  giving  their  election  to  the  dcJegates  from  the  auxiliary 
societies,  and  the  life  members  of  the  society,  and  requiring  a  full 
statement  to  the  annual  meeting  of  all  their  operations  and  pro-- 
ceedings.  The  reorganization  and  new  regulations  will  also 
ensure  a  rigid  accountability  to  the  board  of  their  officers  and 
agents  in  Africa  as  well  as  in  this  country. 

A  new  and  important  principle  of  action  is  also  about  to  be 
adopted  for  the  future  operations  of  the  society.  The  parent 
board  will  probably  hereafter  wholly  abstain  from  the  superin- 
tendence in  detail  of  transporting  emigrants  to  the  colony,  and 
leave  to  such  of  the  auxiliary  and  local  societies  as  choose  to 
undertake  it  the  labor  and  expense  of  collecting  emigrants,  send- 
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ing  them  to  Africa,  and  providing  for  them  on  their  arrival,  and 
until  they  can  sustain  themselves. 

It  appears  to  be  generally  expected  that  the  parent  society 
will  confine  itself  to,  and  find  sufficient  emi)loyment  in,  govern- 
ing and  defending  the  colony,  enlarging  its  territory,  fostering 
its  civil,  religious,  and  literary  institutions,  and  placing  them  on 
a  broad  and  permanent  basis.  It  will,  however,  and  no  doubt 
ought  to,  retain  and  exercise  the  power  of  controlling  and  regu- 
lating the  auxiliary  and  local  societies  in  their  mode  of  conduct- 
ing emigration.  It  should  certainly  prevent  them  from  sending 
improper  emigrants,  or  in  too  great  numbers,  or  at  improper 
times,  or  without  necessary  provision  for  their  comfort  and 
health  during  the  voyage,  and  for  their  prosperity  and  happi- 
ness after  their  arrival  in  Liberia. 

The  parent  society  will,  however,  judge  for  itself  in  marking 
the  lines  of  its  future  duties,  and  in  that  respect  be  regulated  by 
wise  and  enlightened  counsels.  But  l)y  dividing,  in  the  manner 
suggested,  the  labor  and  responsibility,  and  securing  the  active 
co-operation  of  a  greater  number  of  devoted  friends  in  different 
parts  of  the  country,  and  at  the  same  time  acknowledging  and 
yielding  to  the  control  and  direction  of  a  wise  and  efficient 
central  head  to  check  all  extravagant  or  irregular  action,  the 
business  of  colonization  hereafter,  we  trust,  will  be  conducted 
with  greater  care,  regularity,  and  economy. 

In  conformity  with  this  principle  of  action,  the  Colonization 
Society  of  the  city  of  New  York  will  hereafter  itself  expend  in 
colonization,  the  money  which  shall  be  raised  under  its  immediate 
auspices.  To  enable  this  society  to  do  that,  the  parent  society 
has  given  us  permission  to  establish  a  new  settlement,  to  be  called 
New  Yorl',  at  some  suitalile  location  in  Liberia,  and  to  direct  all 
our  energies  and  expend  all  our  resources  upon  rhat  object. 

In  prosecuting  it,  we  shall  not  endeavor  to  see  how  many  free 
persons  of  color  we  can  by  our  own  efforts  send  to  Africa,  nor  how 
many  slaves  we  can  emancipate.  But  our  great  aim  will  be  to 
promote,  l)y  all  the  means  in  our  power,  the  true  interests  of 
those  who  may  emigrate  to  our  settlement,  and  the  true  interests 
of  the  pagan  population  among  whom  they  settle. 

To  this  end  our  colony  will  be  founded  on  the  following 
principles : 
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1st,  The  selection  of  such  emigrants  only  as  are  members  of 
the  Temperance  Society,  and  of  unexceptionable  moral  character. 

2d,  The  settlement  of  them  under  such  circumstances  as  will 
promote  agriculture,  especially  the  cultivation  of  the  staples  of 
the  African  soil,  such  as  rice,  cotton,  sugar,  and  coffee. 

3d,  The  adoption  of  a  system  of  universal  education,  and  to 
provide  at  once  the  means  of  instruction  in  letters  and  the  useful 
arts  of  life,  not  only  for  the  colonists,  but  also  for  the  native 
African  who  may  live  in  the  settlement  and  its  vicinity. 

4th,  The  entire  prohibition  of  the  use  of,  and  traffic  in, 
ardent  spirits,  except  for  medicinal  purposes. 

In  view  of  the  facts  and  objects  above  presented,  the  Coloniza- 
tion Society  of  the  city  of  New  York  have  adopted  the  necessary 
measures  to  secure  an  efficient  board  of  managers,  and  responsible 
and  active  officers  and  agents  to  conduct  its  future  business  and 
operations.  The  society  has  resolved  to  establish  a  colony,  and 
has  already  an  exploring  agent  employed  in  Africa  to  examine 
Cape  Mount — the  site  of  the  contemplated  colony — and  if  it  shall 
be  found  an  eligible  position,  to  make  the  necessary  arrangements 
for  the  reception  of  the  pioneer  emigrants.  If  the  society  should 
be  disappointed  in  the  eligibility  of  this  site,  another  one  will  be 
sought,  and  the  like  arrangements  made.  The  society,  therefore, 
earnestly  and  respectfully  invite  the  co-operation  and  support  of 
their  fellow-citizens  in  executing  this  interesting  and  benevolent 
enterprise.  They  pledge  themselves  that  all  money  and  property 
contributed  to  this  object  shall  be  faithfully  and  economically 
applied. 

William  A.  Duee,  President. 

Ika  B.  Underiiill,  liecordimj  Secretary. 

New  York,  February  17,  ISS4. 
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No.  XX.— Vol.  1,  p.  156. 
Soa?'d  of  JS'ducateou. 

Introduction. 

1st.  First  effort. — Always  an  honor,  and  wlien  there  is  an 
assurance  of  the  requisite  qualifications  it  must  be  a  source  of  high 
joy,  to  speak  in  our  Master's  cause.  Although  conscious  of  the 
honor,  yet  cannot  feel  the  joy.  I  hope  all  who  hear  me  will  make 
and  keep  a  broad  distinction  between  the  cause  sought  to  be 
advocated  and  the  advocate,  that  his  views  and  thoughts,  which 
must  be  crude,  may  not  tarnish  the  bright  glo]'ies  of  our  Redeem- 
er's kingdom,  nor  impede  its  progress  ;  and  my  hearers  will  also 
please  to  remember,  that  those  who  stand  as  watchmen  on  the 
tower  of  our  Zion  and  represent  her  on  earth,  must  not  be  held 
responsible  for  my  imperfect  thoughts. 

2d.  Accompanying  the  request  to  make  this  address  was  the 
pamphlet  Education  Papers,  No.  2.  It  contains  a  full  exposition 
of  the  reasons  for  sustaining  the  Board,  but  omits  one  which  has 
and  will,  till  better  informed,  influence  me  in  sustaining  it,  and 
that  is,  the  necessity  and  importance  of  a  thoroughly  educated 
ministry  to  preserve  union  and  peace  in  the  church. 

Resolved,  That  a  well  educated  ministry  is  one  of  the  most 
efficient  instruments  of  our  Heavenly  Father  to  establish  and  sus- 
tain an  united  and  peaceful  church  on  earth. 

3d.  The  greatest  obstacle  to  the  advancement  of  pure  religion, 
and  especially  to  the  progress  of  the  Presbyterian  church,  is  the 
errors  and  consequent  dissensions  which  prevail  in  it.  This  not 
only  deters  those  without  from  approaching  and  entering,  but 
absorbs  the  time,  talents,  and  learning  of  the  church,  and  diverts 
them  from  their  great,  glorious,  and  true  work  of  spreading  the 
gospel,  to  the  correction  of  errors  which  spring  from  human 
devices  and  the  subduing  dissentious  contests  which  they  engen- 
der. History  shows  a  melancholy  amount  of  time,  talent,  and 
learning  wasted,  but  necessarily  so,  in  exposing  and  correcting 
errors  in  tlic  churcli,  which  would  have  effected  wonders  if 
directed  to  the  true  object. 
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Besides  the  strongest  invitation  to  those  without,  is  the  excla- 
mation of  the  Psalmist. 

Does  a  thorough  education  of  the  ministry  tend  to  correct 
these  evils  ?     Yes. 

The  principal  origin  of  existing  errors  shows  that  it  would. 

1st.  There  is  a  general  harmony  in  the  revelations  of  God 
as  embodied  in  the  scriptures  of  the  Old  and  New  Testament. 

But  finite  minds  cannot  take  in  at  one  view  the  fullness  of 
the  revelations  of  God,  salvation,  his  counsels  and  will,  as  it  is 
almost  seeing  him  face  to  face.  They  are  then  given  to  us  singly 
and  in  detail  by  precept,  admonition,  expostulation,  parable, 
biographies,  invitation ;  we  can  comprehend  each  part  by  itself, 
and  compare  it  with  the  other  parts. 

But  to  assign  to  each  part  its  relative  importance  and  view  it 
in  harmony  with  the  whole,  requires  a  thorough  Biblical  educa- 
tion, and  the  history  of  our  errors  will  show  that  very  many  of 
them  are  attributable  to  a  want  of  this  kind  of  education.  Full- 
ness of  knowledge  would  bring  union  of  sentiment — schisms  arise 
from  ignorance,  union  follows  thorough  and  profound  knowledge. 

2d.  There  are  very  few  new  errors ;  those  which  now  prevail, 
so  far  as  I  can  understand  them,  are  old  and  exploded  ones, 
wdiich  have  had  their  day,  been  successfully  combated  and  for- 
gotten, except  as  a  matter  of  history,  for  centuries,  but  are  now 
revived,  the  terms  applicable  to  them  and  the  modes  of  express- 
ing them  being  altered,  and  they  defined  anew  in  the  language 
of  the  present  day,  to  which  our  ears  are  accustomed.  When, 
however,  they  are  stripped  of  their  modern  garb  and  touched  by 
the  spear  of  Ithureal,  their  deformity  appears. 

Invidious  to  name  particular  errors;  but  general  history  of 
religious  controversies  show  this  observation  to  be  correct. 

Give  that  general  history,  including  rise,  progress,  and  ter- 
mination. This  history  shows  us  that  ei'rors  come  from  unin- 
formed or  inactive  minds,  and  that  the  husbandmen  are  rallied 
to  subdue  the  weeds  ^vithin  the  harvest-field,  instead  of  repelling 
foes  from  Avithout. 

No  surer  antidote  than  a  thorough  education  in  the  doctrinal 
history  of  the  church  ;  for 

1st.  It  prevents  the  starting  of  errors. 

2d.  It  enables  others  to  detect  them,  which  prevents  the  error- 
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ist  from  obtaining  followers,  and  bring  liis  false  doctrines  at  once 
to  the  test  of  truth. 

How  few  of  our  controversies  are  conducted  with  the  true 
spirit  of  a  search  after  truth. 

Education  disciplines  the  mind,  and  enables  it  to  investigate 
truth  soberly,  and  flee  from  a  contentious  spirit. 

Be  always  I'eady,  &c.,  Avith  meekness  and  fear. 

True  and  thorough  learning  renders  us  diffident  and  distrust- 
ful of  our  opinions.  Knowledge  is  but  an  enlightened  discovery 
of  our  ignorance. 

A  French  writer  remarks  that  "  the  modest  deportment  of 
those  who  are  truly  wise,  when  contrasted  with  the  assuming  air 
of  the  young  and  ignorant,  may  be  compared  to  the  different 
appearance  of  wlieat,  which,  while  its  car  is  empty  holds  up  its 
head  proudly,  but  as  soon  as  it  is  filled  with  grain,  bends  mod- 
estly down,  and  withdraws  from  observation." 

Conchision,  that  a  Avell  educated  ministry  gives  union  and 
peace  to  the  church. 

This  in  itself  is  invaluable.  "  Behold  how  good  and  hoAv 
pleasant  it  is  for  brethren,"  &c.  But  in  reference  to  the  world, 
truly  without  price. 

Philadelphia  Education  Rooms,  June  2, 183U. 
My  Dear  Sm : 

I  have  been  deeply  disappointed  at  your  decision  not  to  give  its  your 
speech,  and  must  beg  leave  to  carry  the  case  before  the  Court  of  Ei'rors. 

I  think  that  speech  very  important  just  now.  It  was  modest  and 
sensible,  and  appropriate.  Not  a  word  was  said  that  any  man  coidd  con- 
demn, and  yet  you  placed  the  origin  of  disputes,  &c.,  in  a  new  and  excellent 
light.  I  am  sure  no  minister  of  Christ  vrtll  complain  of  it,  unless  he  is  just 
the  man  it  fits.  I  wish  it,  however,  for  our  students.  Do  not  refuse  me,  I 
pray  you  ;  but  reconsider  your  decision  and  send  it  on  to  me. 

Excuse  my  freedom,  indulge  my  wishes,  and  believe  me,  very  truly  yours, 

John  Bkecklnridge,  Corr.  Sec. 
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No.  XXL— Vol.  1,  p.  156. 

Circulation  of  t/ic  Sible. 

MR.  foot's  address. 

In  offering  the  third  resolution,  IMr.  Foot  remarked  that  tliG 
attention  of  this  Society  had  been  principally  directed  during  the 
past  year,  and  probably  would  be  for  the  future,  to  the  great  and 
commanding  enterprise  of  supplying  the  world  with  Bibles. 
This  supply,  however,  must  come  from  home,  from  our  own 
country,  and  that  theatre  of  effort  must  not  be  neglected.  When 
the  streams  which  irrigate  our  farms  become  sluggish,  or  their 
waters  become  turbid,  or  when  we  wish  to  increase  their  quantity, 
or  the  force  and  action  of  their  currents,  we  turn  our  attention 
to  the  fountains,  and  clear  and  enlarge  them.  So  if  we  would 
send  the  gospel  in  its  refreshing  currents  over  the  world,  Ave  must 
enlarge  and  improve  the  fountain  at  home. 

The  first  subject  to  which  our  attention  is  called  by  tlie  reso- 
lution is,  "  the  work  of  re-supplying  with  the  Scriptures  the  des- 
titute families  in  our  older  states."  This  is  so  obviously  our 
duty  that  no  observations  are  necessary  to  enforce  it. 

The  next  is  "  keeping  up  a  supply  in  our  new  settlements." 

The  first  thought  which  presents  itself  to  the  mind  upon  this 
branch  of  the  subject,  is  the  salvation  of  the  immortal  souls  of 
those  who  leave  the  paternal  roof  and  their  native  states  to  seek  a 
residence  and  a  home  in  our  Western  wilds;  and  the  next 
thought  is  one  which  addresses  itself  with  peculiar  force  to  us  as 
Christian  patriots.     Let  us  dwell  upon  it  for  a  moment. 

Our  destiny  as  a  nation  must,  in  a  few  years,  depend  on  our 
Western  states.  The  immense  population  which  will  soon  cover 
them  will  possess  a  controlling  influence,  either  for  good  or  evil. 
Our  union,  around  which  as  a  centre  all  our  national  blessings 
and  hopes  revolve,  and  the  destruction  of  which  would  lay  our 
political  system  in  ruins,  will  lie  at  the  mercy  of  our  Western 
brethren.  The  influence  of  the  Bible  in  cementing  that  union  is 
beyond  all  measure  and  all  price — it  raises  but  one  standard — it 
admits  of  no  opposing  oaths  of  fidelity,  nor  of  any  divided  alle- 
giance— the  services  which  it  demands  are  all  to  one  Lord  and 
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Master— all  his  serrants  are  brethren— one  common  cord  of  sym- 
pathy binds  them  all.  The  anniversaries  of  the  present  week 
have  brought  together  fellow-citizens  from  Maine  to  Louisiana. 
How  do  they  meet?  As  cordial  friends.  One  heart  beats  for 
them  all;  one  pulsation  animates  them  all.  The  Bible,  expounded 
and  enforced  by  a  pious,  devoted,  and  enlightened  ministry,  is  the 
true  and  strongest  bond  of  our  national  union.  But  this  subject 
is  so  full  of  rich  associations  and  delightful  anticipations,  that  an 
occasion  like  this  only  permits  an  allusion  to  it,  showing  us  the 
treasures  we  must  pass ;  and  I  will  dismiss  it  with  only  a  single 
further  remark.  No  finite  mind  can  measure  the  width,  the 
depth,  or  the  length  of  the  current  of  influence  which  a  single 
Bible  will  produce,  placed  at  the  beginning  of  the  line  of  count- 
less millions  of  beings  who  now  he  in  the  creative  power  of  God, 
but  who  shall  rise  and  disappear,  and  rise  and  disappear,  on  our 
wide  and  fertile  plains  of  the  West,  till  time  shall  have  an  end. 

The  next  subject  to  which  the  resolution  directs  our  attention 
is  furnishing  Bibles  to  seamen  and  boatmen. 

Ko  enterprise  more  distinctly  marks  the  characteristics  of  the 
present  era,  and  displays  the  power  of  Christian  effort,  than  the 
improvement  which  has  been  effected  within  the  last  ten  years  in 
the  moral  condition  of  seamen.  They  were  regarded  before,  as 
almost  outcasts  from  society,  vagrants,  attached  to  no  place  and 
connected  with  no  home;  and  even  now  in  the  country  of  our 
ancestors,  Avhieh  we  revere  and  delight  to  honor,  that  country  of 
law,  science,  and  religion,  the  sailor  is  deemed  an  outlaw,  and  may 
be  forcibly  seized,  dragged  from  his  kindred  and  home,  and  com- 
pelled, against  his  will,  to  enter  the  public  service.  The  benig- 
nant spirit  of  the  gospel  has  at  last,  however,  encompassed  them 
in  her  arms,  and  is  raising  them  from  their  degraded  condition, 
and  directing  their  hopes  to  heaven.  This  Society  is  giving  them 
the  Bible— a  compass,  not  to  point  them  to  the  pole-star  by 
which  they  may  direct  their  vessel  upon  the  deep,  but  to  the 
.haven  of  rest,  that  wherever  they  may  wander, 

"  In  every  clime  tlie  magnet  of  their  souls 
May  tremble  to  that  pole." 

The  resolution  next  calls  our  attention  "  to  the  army  and 
navy,"  to  hospitals  and  prisons. 
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It  seems  a  paradox  that  the  soothing  influences  of  the  Bible 
should  best  qualify  the  soldier  for  his  duty,  which  possibly  is 
slaughter  and  death.  But  so  it  is.  The  soldier  who  is  covered 
with  the  Christian  armor  is  the  best  defender  of  his  country  in 
peace  or  war;  and  the  best  army  and  navy  regulations  which  were 
ever  issued,  are  the  Scriptures  of  the  Old  and  JSTcav  Testament. 

The  Bible  is  peculiarly  an  appropriate  gift  to  the  tenant  of  a 
hospital.  The  physician  visits  him  to  heal  his  bodily  sickness, 
but  there  is  "  a  balm  in  Gilead "'  which  will  heal  all  his  wounds. 

We  all  know  who  said,  "  I  was  in  prison,  and  ye  came  unto 
me,"  and  the  interrogative  answer,  '•'  When  saw  we  thee  sick,  or 
in  prison,  and  came  unto  thee  ?"  And  the  sweet  reply,  "Verily 
I  say  unto  you,  inasmuch  as  ye  have  done  it  unto  one  of  the  least 
of  these,  my  brethren,  ye  have  done  it  unto  me."  Do  we  need 
greater  encouragemeut,  or  a  higher  motive  to  give  the  Bible  to  the 
prisoner — the  Avarrant  which  shall  break  his  chains  and  make 
liim  free  indeed  ? 

The  last  topic  to  which  the  resolution  directs  our  attention  is, 
supplying  the  Bible  "to  the  numerous  emigrants  Avliich  are  con- 
tinually landing  on  our  shores." 

To  these  we  owe  the  high  and  sacred  offices  of  hospitality,  and 
can  fulfil  them  no  better,  than  by  giviug  them  the  treasures 
which  the  Bible  contains.  They  come  to  us  for  the  enjoyment 
of  freedom.  Let  us  give  it  to  them,  not  in  the  form  of  a  license 
to  indulge  unbridled  passions,  or  follow  the  promptiugs  of  an  un- 
subdued spirit,  but  in  the  form  of  regulated  and  holy  communion 
with  God,  where  they  shall  meet  with  no  restraints,  except  in  the 
revelations  of  his  will,  nor  with  any  limits  except  the  borders  of 
heaven,  nor  Avith  any  end,  fcr  it  is  boundless  as  eternity.  They 
come,  too,  for  an  asylum  to  protect  them  against  oppression.  Let 
us  give  them  an  asylum,  the  gate  of  which  is  defended  by  an 
Almighty  arm,  and  where  at  last  they  shall  find  eternal  rest. 
And  they  come,  too,  f'^i-  the  security  afforded  by  a  government  of 
laws.  We  will  not  disappoint  them  ;  w^e  will  extend  to  them  the 
benefits  of  our  Constitution  and  laws,  and  protect  their  persons 
and  property.  But  let  us  also  give  them  a  constitution  formed  in 
heaven,  and  a  body  of  laws,  whose  seat  is  literally  "  the  bosom  of 
God,"  and  whose  voice  is,  in  reality,  "  the  harmony  of  the 
world." 
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Mr.  Foot  hoped  and  expected  the  resohitiou  would  receive  a 
ready  and  hearty  response  from  the  audience. 


No.  XXIL— YoL.  1,  p.  170. 
Objects  of  ^ursn/t  of  a  True  Lawyer. 

An  Address  delivered  25th  of  November,  18S5,  before  the  Members 
of'^TJie  Law  Association  of  the  City  of  New  York;"  intro- 
ductory to  a  course  of  lectures  to  be  delivered  before  that 
Association. 

YouxG  Gextlemex  : — In  complying  with  your  request  "  to 
deliver  the  Introductory  Address  "  to  the  course  of  lectures  Avliich 
are  to  be  delivered  before  your  Association  during  the  approach- 
ing winter,  I  have  selected  a  subject  for  your  consideration  which 
is  not  usually  discussed  in  a  course  of  lectures  upon  law,  and 
which  probably  does  not  legitimately  fall  within  the  scope  of  such 
exercises.  It  is  a  topic,  liowevcr,  which  ought  to  be  fully  under- 
stood and  maturely  considered  by  every  young  gentleman  who  is 
preparing  himself  for  the  profession,  and  kept  constantly  in  view 
by  those  who  have  already  entered  it.  That  subject  is  the  motives 
ivhich  shoidd  induce  young  gentlemen  to  select  the  law  as  aprofes- 
sion,  and  actuate  all  engaged  i?i  its  practice. 

Superficial  observers,  and  those  who  look  at  the  law  from  a 
distance,  are  too  apt  to  limit  their  views  and  reflections  upon  it 
to  the  aspect  which  it  assumes  in  the  course  of  administration, 
and  when  applied  to  the  regulation  of  the  business  and  duties  of 
life,  and  they  form  their  estimate  of  its  character  and  value 
accordingly  ;  while  those  only  who  cultivate  the  law  as  a  science, 
examine  its  origin  and  foundation,  and  trace  out  its  moral  influ- 
ences, can  appreciate  the  elevation  which  it  occupies,  and  the 
benefits  which  it  confers  on  mankind. 

The  law  is  seen,  felt,  and  spoken  of  daily  by  all ;  and  yet,  is 
less  understood,  and  the  opinions  formed  of  it,  and  the  profession 
of  it,  are  more  erroneous  than  of  any  other  calling  or  profession. 
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The  reasons  are  obvious.  This  is  a  governmeut  of  laws.  All 
sovereign  power  shows  itself  in  the  form  of  legal  enactments. 

The  great  body  of  the  peoj^le  are  not  only  the  subjects,  but 
the  makers  of  the  laAvs. 

In  both  characters  their  ininds  are  constantly  directed  towards 
them. 

They  watch  all  abridgments  of  their  natural  rights  wath 
great  jealousy,  and,  of  course,  all  agents  in  the  enforcement  of 
such  abridgments ;  and  the  odium,  if  any,  which  the  law  excites 
naturally  falls  on  the  profession  in  the  minds  of  the  unenliglit- 
ened  and  illiberal. 

They  do  not  extend  their  views  beyond  the  direct  effect  on 
themselves.  Another  cause  of  severe  judgment  is  the  delin- 
quencies of  the  profession.  The  members  of  our  profession  must, 
therefore,  expect  to  be  the  subject  of  this  watchful  jealousy,  and 
this  consideration  should  hold  a  prominent  place  in  determining 
the  motives  for  entering  the  profession. 

There  is  another  equally  true  but  brighter  view^  of  the  subject 
arising  from  nearly  the  same  causes. 

As  I  have  said,  ours  is  a  government  of  laws.  We  look  to 
them  for  the  protection  of  life,  liberty,  and  property.  This 
awakens  attachment  and  resj)ect,  commands  contidence,  and  if 
occasion  calls  for  the  protection  of  the  laws  in  favor  of  an  indi- 
vidual, and  it  is  efficiently  yielded,  deep  gratitude  is  felt.  The 
agents  of  the  law  become  in  part  the  ol)jects  of  these  elevating 
and  delightful  sentiments,  and  reap  the  rich  reward  of  their  pos- 
session. 

With  this  jealousy  on  the  one  side  to  chastise  for  delinquency, 
and  on  the  other  the  rich  reward  of  the  ajoproving  judgment  of 
our  fellow-men  to  stimulate  to  effort,  it  is  obvious,  that  n,  princi- 
pal and  controlling  motive  to  enter  the  profession  should  be  a 
desire  to  henefit  the  community  of  wit  id i  we  are  memiers. 

A  lower  or  more  limited  motive  than  this  will  produce  an 
ignoble  professional  career,  which  will  terminate  either  in 
obscurity  or  positive  disgrace. 

Public  sentiment  neither  Avill,  nor  should,  tolerate  the  practice 
of  our  profession  for  jiurely  selfish  purposes. 

Illustrate  the  rule  by  which  we  should  be  guided,  and  draw 
the  true  distinction  between  extravagant  pretension  to  disinter- 
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estedness  on  the   one  hand,   and  unalloyed  selfislmcss  on   the 
other. 

AVe  are  neither  to  be  martyrs  to  the  public  good,  nor  devoted 
and  unceasing  idolaters  at  the  shrine  of  wealth  or  fame. 

Give  examples  from  the  lowest,  middle,  and  highest  wallrs  of 
the  profession,  viz.,  the  collection  of  a  note,  the  partition  of  an 
estate,  the  conducting"  of  a  controversy. 

We  need  not  and  should  not  be  indifferent  to  the  pecuniary 
rewards  of  the  profession.  Show  the  true  limit  and  the  degree 
of  influence  which  they  should  have. 

Denounce  the  practice  of  using  the  profession  for  the  base 
purpose  of  accumulating  wealth  right  or  wrong. 

The  pursuit  of  fame  and  public  station  are  often  the  leading 
motives  for  entering  and  pursuing  the  profession.  Show  the  true 
limit  of  this  inducement  and  the  degree  of  influence  which  it 
ought  to  have  on  the  conduct  of  a  professional  man.  Illustrate 
it  by  example. 

Thus  it  a]ipears,  that  let  us  pursue  what  channel  of  inquiry 
we  may,  we  arrive  at  the  same  conclusion,  that  the  main  object  of 
a  lawyer  must  be  the  interests  of  his  clients,  and  through  them 
of  the  community. 

SIiow  how  by  pursuing  those  interests  properly,  the  best 
interests  of  the  public  are  promoted. 

Another  motive  for  entering  the  profession  should  be  a  love  of 
justice,  and  an  unceasing  desire  to  promote  it  among  men. 

Show  what  is  justice,  and  the  effect  upon  the  human  heart 
and  character  of  cultivating  it. 

The  last  and  most  impressive  motive  should  be  a  desire  to 
become  acquainted  with  those  systems  of  rules  which  have  been 
established  for  the  government  of  moral  beings,  the  first  princi- 
ples and  foundations  of  which  were  laid  by  infinite  ^Alsdom. 
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No.  XXIIL— Vol.  1,  p.  193. 

Co7'porations   and  Constltiitioii. 

An  Argument  in  favor  of  the  Co7istitutionality  of  tlie  General 
Banking  Law  of  this  State,  delivered  l)efore  the  Supreme 
Court,  at  the  July  Term,  1839. 

ADVERTISEMENT. 

The  history  of  judicial  controversy,  so  far  as  my  knowledge  of 
it  extends,  does  not  furnish  a  case  in  which  such  an  immense 
amount  of  property  and  sucli  vital  interests  of  the  community 
were  involved,  as  were  brought  into  discussion  and  subjected  to 
iudicial  determination  by  the  argument  of  the  cause  of  Anson 
Thomas,  president  of  the  Bank  of  Central  New  York,  against 
Samuel  D.  Dakin,  at  the  last  July  term  of  the  Supreme  Court  of 
this  state,  held  at  the  city  of  Utica.  The  question  raised,  dis- 
cussed, and  submitted  to  the  court  in  that  cause  was,  whether 
the  Act  of  our  Legislature,  entitled,  "  An  Act  to  authorize  the 
business  of  banking,"  passed  the  18tli  April,  1838,  and  com- 
monly called  the  "  General  Banking  Law,"  was  constitutional  or 
not.  If  it  is  not  constitutional,  it  is  of  course  void,  and  gives  the 
banking  companies  formed  under  it  no  legal  authority  to  con- 
duct banking  business.  Every  one  Avill  readily  see  the  immeas- 
urable amount  of  unmixed  evil  which  must  flow  from  such  a 
result.  The  contemplation  of  it  even  is  appalling.  It  became 
my  duty  to  take  a  responsible  part  in  this  grave  discussion. 

The  tens  of  millions  which  have  already  been  invested  under 
this  statute,  and  now  actively  employed,  and  the  arrangements 
which  have  been  made  for  the  investment  of  hundreds  of  millions, 
give  the  subject  an  unparalleled  im])ortance  as  regards  mere 
amount  of  property.  The  peculiar  moment,  too,  at  which  the 
question  arises  is  most  inauspicious  for  the  business  and  com- 
merce of  the  country,  and  the  public  credit  of  the  states  of  our 
Union.  The  determination  of  the  question  will,  moreover,  have 
a  material  influence  on  the  future  legislation  of  this  state,  so  far 
as  relates  to  private  incorporations ;  and,  it  is  hoped,  may  have  a 
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beneficial  effect  upon  it,  and  check,  if  not  entirely  cure,  many 
serious  evils  we  now  endure. 

These  various  aspects  of  the  subject  have  created  great  anxiety 
n\  the  public  mind,  as  I  learn,  to  be  informed  of  the  grounds 
taken  in  the  argument,  the  precise  questions  raised  and  discussed, 
and  the  views  taken  and  suggestions  made  by  the  court. 

The  passing  of  the  present  month  at  this  place  gives  me  an 
opportunity,  and  I  have  concluded  to  write  out  and  iiublish  my 
argument,  in  the  hope  that  its  publication  may  be  of  some  benefit, 
at  least,  in  allaying  the  anxiety  felt  to  be  informed  of  what  oc- 
curred on  the  discussion,  and  perhaps  in  exhibiting  the  firm 
grounds  on  which  the  rights  of  those  rest  who  have  invested 
their  property  on  the  faith  of  a  public  statute  of  our  state. 

Samuel  A.  Foot. 
Geneva,  August  1, 1839. 

HEADS  OF  THE  ARGUMENT. 

Statement  of  the  ca^e — and  how  the  question  arises  respecting  the  consti- 
tutionality of  the  General  Banking  Law. 

Preliminary  remarks. 

Propositions  maintained  in  the  argument. 

First,  The  associations  authorized  by  the  statute,  and  organized  under  it, 
are  not  corporations ;  and,  consequently,  the  clause  in  the  constitution 
of  this  state,  which  restricts  the  power  of  the  Legislature  in  creating 
bodies  corporate,  does  not  apply  to  it. 

Second,  But  admitting  that  the  associations  are  corporations,  still,  this  statute 
is  constitutional,  because  the  restrictive  clause  of  the  constitution  does 
not  prohibit  the  Legislature  from  passing  a  law  authorizing  an  indefi- 
nite and  unlimited  number  of  corporations ;  or,  in  other  words,  does 
not  apply  to  a  general  act  of  incorporation ;  and,  consequently,  the 
Legislature  may  now  provide,  by  a  general  law,  for  the  incorporation  of 
an  unlimited  number  of  voluntary  associations,  as  it  could,  and  did,  in 
many  instances,  before  the  adoption  of  the  present  constitution. 

2'hird,  Admitting  that  the  constitutional  restriction  does  apply  to  a  general 
act  of  incorporation,  nevertheless,  such  an  act  may  be  passed  by  a  two- 
thirds  vote;  and  the  statute  in  question,  having  passed  throvigh  the 
regular  forms  of  authentication,  and  appearing  on  the  statute  book, 
must  be  presumed  to  have  been  passed  by  the  requisite  constitutional 
vote. 
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Supreme   ®ourt. 
Anson  Thomas,  President  of  the  Bank 
of  Central  New  York, 

vs. 
Samuel  D.  Dakin* 


This  is  an  action  of  assumpsit,  commenced  by  declaration  in 
the  usual  form,  upon  three  drafts,  amounting  together  to  about 
five  thousand  dollars,  drawn  by  Dakin,  the  defendant,  in  the 
months  of  February  and  March  last,  and  of  which  the  Bank  of 
Central  New  York  became  the  owner  and  holder  by  regular  in- 
dorsement, and  which,  being  dishonored,  were  regularly  protested 
for  non-payment.  The  defendant  having  neglected  to  pay  them, 
this  suit  was  instituted  by  the  plaintiflT,  the  president  of  that 
bank,  to  enforce  their  collection,  and  a  demurrer  to  the  declara- 
tion has  been  interposed.  On  this  state  of  the  pleadings  a  ques- 
tion is  raised  respecting  the  constitutionality  of  the  statute, 
entitled  "An  Act  to  authorize  the  business  of  banking,"  passed 
April  18,  1838,  and  usually  called  the  '•  General  Banking  Law," 
and  under  which  the  association  of  which  the  plaintiff  is  presi- 
dent, was  organized  as  a  banking  company. 

The  defendant's  counsel  contends  that  the  statute  is  uncon- 
stitutional, because  the  associations  which  it  authorizes,  and 
which  are  or  may  be  organized  under  it,  are  corporations  ;  and  as 

*Tliis  cause  was  argued  at  Utica,  before  the  Supreme  Court,  on  the  23d, 
23d,  and  24th  days  of  July,  1839,  by  Ward  Hunt,  Esq.,  for  the  defendant, 
and  by  C.  P.  Kirkland,  Esq.,  and  the  writer  of  these  pages,  for  the  plaintiflf. 
Mr.  Hunt  made  a  full  and  strong  argument.  Having  evidently  studied  the 
cause  thoroughly,  he  presented  his  propositions  and  sustained  them  with 
propriety,  clearness,  and  force. 

Mr.  Kirkland  opened  the  argument  for  the  plaintiff  in  a  speech  of  up- 
wards of  three  hours  in  length  ;  and  during  the  whole  of  its  delivery  he 
had  the  undivided  attention  of  the  court  and  audience.  He  appeared  to 
realize  the  very  great  importance  of  the  question  under  discussion,  and  fully 
met  it.  His  reasoning  was  forcible  and  conclusive,  and  his  manner,  as 
usual,  remarkably  appropriate. 

I  hope  I  may  be  indulged  the  remark,  that  the  bar  of  this  state  is  in  no 
great  danger  of  declining  in  usefulness  or  public  estimation  while  gentlemen 
like  Mr.  Kirkland  are  rising  into  its  first  ranks. 
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the  statute  provides  for  the  creation  of  an  indefinite  number  of 
them,  it  is  in  violation  of  the  ninth  section  of  the  seventh  article  of 
the  constitution  of  this  state,  which  is  in  these  words :  "  The  assent 
of  two-thirds  of  the  members  elected  to  each  branch  of  the 
Legislature  shall  be  requisite  to  every  bill  appropriating  the 
public  moneys  or  property  for  local  or  private  purposes,  or  creating, 
continuing,  altering,  or  renewing  any  body  politic  or  corporate." 

Preliminary  JiemarJcs. — It  is  a  source  of  deep  regret  that  the 
defendant,  either  to  delay  or  defeat  the  collection  of  what  appears 
to  be  a  just  demand,  should,  at  this  inauspicious  moment,  in  the 
progress  of  our  country,  its  commerce  and  business,  attempt  to 
raise  a  doubt  of  the  validity  of  a  law  Avhich,  thus  for,  has  produced 
a  most  benign  and  beneficial  influence  and  effect  upon  our  em- 
barrassed affairs  and  depressed  community.  Numerous  banking 
institutions  have  been  established  under  it,  which  are  now  in 
successful  operation  ;  and  especially  in  our  commercial  metropolis, 
several  have  been  organized  with  large  and  increasing  capitals, 
furnished  by  domestic  and  foreign  capitalists,  relying  on  tlie  faith 
and  soundness  of  our  institutions  and  laws,  which  are  now  in 
full  and  successful  operation,  conducted  by  citizens  distinguished 
for  their  patriotism,  moral  worth,  and  financitd  experience  and 
talents.  These  institutions  are  already  identified  with  the  busi- 
ness of  the  city  in  which  they  are  located;  have  extensive  connec- 
tions with  the  monetary  affairs  of  our  state  and  country;  are 
daily  engaged  in  large  financial  transactions  with  the  different 
states  of  our  Union,  and  with  foreign  houses  of  wealth  and 
credit,  with  whom  they  have  already  formed  large  and  substantial 
arrangements  highly  beneficial  to  our  struggling  commerce,  which 
is  now  seeking  new  foreign  associations  to  supply  the  place  of 
those  destroyed  by  our  late  commercial  misfortunes. 

Should  the  defendant  succeed  in  his  defence,  or  even  raise  a 
serious  doulit  of  the  constitutionality  of  our  General  Banking 
Law,  those  beyond  the  reach  and  direct  influence  of  the  activity 
and  excitement  of  our  commercial  emporium,  engaged  in  their 
libraries,  or  taking  refreshing  walks  in  their  quiet  villages  or 
fields,*  can  scarcely  realize  the  extent  or  depth  of  the  injury  and 

*  All  the  justices  of  our  Supreme  Court  reside  in  villages  in  the  country, 
and  the  chief  justice  cultivates  a  farm. 
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distress  produced  by  destroying  or  i)aralyzing  financial  agencies 
so  powerful  and  active  as  the  banks  established  in  the  city  of  Xew 
York  under  this  statute. 

The  bare  agitation  of  this  question  must,  to  some  extent,  im- 
pair confidence,  but  a  real  doubt  will  fly  even  swifter  than  the 
wind  across  the  Atlantic,  defeat  arrangements  to  draw  foreign 
capital  to  the  aid  and  relief  of  our  laboring  and  almost  exhausted 
country ;  will  prolong  and  increase  the  feverish  excitement  in 
which  our  monetary  affairs  are  involved ;  still  farther  diminish 
and  obstruct  the  energies  of  our  slowly  and  fitfully  recovering 
commerce  and  business. 

If  the  defence  prevails,  a  deep  and  almost  irreparable  wound 
will  be  inflicted  upon  our  own  citizens.     All  the  banks  created  by 
our  General  Law  will  fall  directly  within  the  highly  penal  pro- 
visions of  the  Eestraining  Act,  and  all  the  securities  held  by  them 
will,  consequently,  be  void;  and  especially  the  bonds  and  mort- 
gages taken  and  transferred  to  the  comptroller,  and  forming  the 
basis  and  security  of  the  most  convenient  and  safe  currency  ever 
devised.     The  l)ills  will  foil  valueless  on  a  confiding  and  innocent 
community,  and  those  least  able  to  bear  will  sustain  the  greatest 
losses.     Humble  but  bright  hopes  will  be  blighted;  fair  prosj^ects 
of  reasonable  gains,  and  just  rewards  of  virtuous  industry  de- 
stroyed.    The  associations  will  he  compelled   to  wind  up  their 
afiairs,    prosecutions   will   multiply,   and   litigations   flood   our 
courts.      The  morals  of  our  citizens  will  become  corrupted  by 
holding  out  to  them  strong  temptations  to  dishonesty.     Every 
debtor  to  the  associations  organized  under  the  law,  who  is  unable 
or  unwilling  to  pay  his  debt,  will  be  invited,  by  the  strong  motive 
of  interest,  to  delay,  if  not  defeat  his  creditor.     The  unprincipled 
will  take  advantage  of  the  misfortune  to  increase  his  gains  by 
plundering  the   meritorious.      Confidence   will  be    lost  in  the 
security  which  our  laws  profess  to  give.     Mistrust  will  take  the 
place  of  confidence,  violence  that  of  peace,  and  we  shall  be  car- 
ried rapidly,  by  this  torrent  of  dishonesty  and  crime,  far  towards 
anarchy  and  ruin.     Facilities  for  business  will  also  be  materially 
curtailed.     Those  who    survive  the   shock  will  be  discouraged. 
Enterprise  and  active  talent  will  leave  the  state,  and  seek  a  more 
secure  and  auspicious  theatre  of  efibrt. 

Safety  or  security  from  our  laws  can  no  longer  be  hoped  for 
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or  promised.  This  act  was  passed  on  the  recommendation  of  our 
late  Chief  Magistrate,  and  in  all  its  features  is  in  exact  accord- 
ance with  his  recommendation.  It  Avas  passed  by  a  Senate  con- 
sisting of  a  large  majority  of  liis  political  friends,  and  by  an 
Assembly  containing  a  like  majority  of  his  pohtical  opponents.  The 
bill  underwent  a  full  discussion  in  each  House,  was  passed  by  a 
large  majority  in  each,  and  received  the  cheerful  approbation  of 
the  Governor.  It  was  given  to  tlie  community  under  the  highest 
sanctions  that  our  institutions  and  public  opinion  could  bestow. 
It  commanded  and  received  the  wary  coniidence  of  the  Avealthy 
capitalist,  as  well  as  the  freer  faith,  of  the  enterprising  man  of 
business.  It  has  gone  to  Europe  with  the  recommendations  of 
all ;  is  highly  approved  by  her  most  distinguished  financial  talent ; 
has  and  is  drawing  millions  of  foreign  capital  to  our  shores ;  and 
if  it  should  noAV  be  prostrated,  not  only  Avould  the  measure  bring, 
in  foreign  judgment,  great  discredit  on  our  institutions,  and  thus 
check  the  progress  of  liberal  government,  but  it  Avould  literally 
destroy  all  confidence  in  our  moneyed  institutions  and  financial 
legislation,  withdraw  from  our  country,  to  a  great  extent,  the 
foreign  capital  now  here,  and  entirely  prevent  for  years  the  in- 
vestment of  any  more.  Such  a  catastrophe  will,  moreover, 
injure,  if  not  seriously  impair,  the  public  credit  of  our  state ;  she 
will  lose  her  most  powerful  and  willing  supporters  in  carrying 
through  the  s?veral  large  and  extensive  works  of  internal  improve- 
ment which  she  has  already  and  must  soon  undertake.  She  has 
already  had  substantial  evidence  of  what  she  may  expect  from 
the  l)anks  Avliich  have  sprung  up  at  once  into  full  stature  from 
the  ashes  of  the  extinguished  spirit  of  banking  monopoly,  which 
has  so  long  oppressed  all  our  citizens  except  a  favored  few.* 

These  views  are  not  presented  with  the  Avisli  or  expectation 
that  they  will  deter  tJiis  court  from  a  fearless  discharge  of  its 
duty,  in  considering  and  determining  upon  the  constitutionality 
of  this  law,  but  for  the  purpose  of  awakening  a  profound  and 
anxious  attention  to  the  momentous  question  presented  for  their 
decision,  and  in  the  hope  that  they  may  induce  the  court  to 
form  and  announce  their  judgment  at  the  earliest  day  possible, 

*  The  Bauk  of  Commerce  lias  already  made  large  loans  to  the  state,  by 
accepting  those  offered  to  the  public  by  the  Canal  Board. 
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consistent  with  a  just  regard  to  the  grave  character  of  the  sub- 
ject. 

My  intention  is  to  present  and  fairly  meet  every  argument  or 
suggestion  which  has  or  can  be  made  against  the  validity  of  this 
statute,  whether  insisted  on  by  the  counsel  for  the  defendant  or 
not,  with  the  hope  that  this  discussion  may  not  only  satisfy  this 
court  of  its  constitutionality,  but  that  the  public  mind  may  be 
composed,  so  far  as  my  humble  efibrts  can  accomplish  that  end, 
by  exhibiting,  in  a  clear  light,  the  firm  basis  on  which  the  insti- 
tutions rest  whicli  have  been  organized  under  and  are  protected 
by  it. 

Ilisfori/  of  the  Restraining  Act. — We  have  in  this  state  pro- 
hibited by  statute  for  so  many  years  both  individuals  and  com- 
panies, incorporated  and  unincorporated,  not  specially  authorized 
by  law,  from  carrying  on  the  business  of  banking,  and  permitted 
it  to  be  done  only  by  corporations  created  specially  for  that  pur- 
pose, that  we  have  come  to  regard  banking  as  a  franchise,  an 
attribute  of  sovereign  political  power,  which  a  citizen  cannot 
exercise  or  acquire  except  by  legislative  grant.  This  is  a  great 
error.  The  direct  converse  of  the  proposition  is  the  truth.  The 
states  of  this  Union  are  prohibited  by  the  Constitution  of  the 
United  States  from  emitting  bills  of  credit.  (Con.  U.  S.,  Art.  1, 
Sec.  10.)  Although  the  bills  of  credit,  in  the  mind  of  the  con- 
vention who  framed  that  Constitution,  and  intended  to  be  pro- 
hiliited,  were  nnlike,  in  many  material  respects,  bank  liills  of  the 
present  day,  yet  the  Supreme  Court  of  the  United  States  have 
hold  that  "  bills  of  credit "  are  general  terms  of  broad  import,  and 
do  embrace  bank  bills  issued  by  a  state,  on  the  faith  of  the  state, 
to  circulate  as  money ;  and  consequently  have  decided  that  a  state 
has  not  authority  to  issue  such  bills.  (Briscoe  and  others  vs. 
The  President  and  Directors  of  the  Bank  of  the  Commonwealth 
of  Kentucky,  11  Peters'  K.  257.)  As  issuing  bills  to  circulate  as 
money  is  the  most  important  and  valuable  feature  of  our  system 
of  banking,  this  decision  of  the  Supreme  Court  of  the  United 
States  effectually  restrains  the  states  from  engaging  in  it. 

We  commenced  onr  restraints  upon  priv:ite  banking  in  this 
state  at  an  early  day.  On  the  26th  of  May,  1781,  Congress  incor- 
porated the  "  Bank  of  North  America,"  and  recommended  to  the 
several  states  of  the  Confederation  to  provide  by  law  "  that  no 
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other  bank  or  bankers  shall  be  established  or  permitted  within  the 
said  states  during  the  Avar."  In  pursuance  of  this  recommendation, 
this  state  passed  an  act  on  the  11th  April,  1782,  incorporating 
the  "Batik  of  North  America"  within  this  state,  and  declaring 
''  that  no  other  bank,  public  or  private,  shall  be  established  within 
this  state  during  the  present  war  with  Great  Britain,  on  pain  of 
the  forfeiture  of  one  hundred  pounds  for  every  offence  by  every 
person  concerned  in  such  bank  or  banks."  (1  Green,  50.)  After 
the  treaty  of  1783,  which  secured  our  independence,  there  was 
no  necessity  for  restraining  banking.  On  the  contrary,  I  have 
understood  it  was  difficult  to  induce  capitalists  to  invest  their 
funds  in  such  business ;  and  so  much  so,  that  when  "  The  Bank 
of  New  York"  Avas  incorporated  on  the  21st  March,  1791,  Aviiich 
was  the  first  bank  incorporated  in  this  state  after  the  Avar,  it  Avas 
difficult  to  obtain  subscriptions  for  the  stock,  and  appeals  were 
made  to  the  patriotism  of  the  citizens  to  come  forward  and  take 
it  up  as  a  measure  of  public  benefit.  After  incorporating  the 
Bank  of  Albany  on  the  10th  of  April,  1792,  the  Bank  of  Columbia 
at  Hudson  on  the  Gth  March,  1793,  the  Manhattan  Company  on 
the  2d  April,  1799,  and  the  Farmers'  Bank  of  Troy,  on  the  31st 
March,  1801,  and  pressing  applications  for  several  others  having 
been  made,  the  Legislature,  on  the  11th  April,  1804,  passed  an 
act  entitled,  "  An  act  to  restrain  unincorporated  banking  com- 
panies," generally  denominated  the  "  Restraining  Act."  (3  Web. 
615,  27th  Sess.,  ch.  117.)  This  statute  prohibits,  under  heavy 
penalties,  all  persons,  associations,  or  companies,  from  banking, 
unless  specially  authorized  by  law.  This  statute  has  been  con- 
tinued to  the  present  time,  and  is  still  in  force,  having  been 
strengthened  and  its  severity  increased  from  time  to  time  by 
amendments.  (3  R.  S.  234;  Laws  of  1818,  p.  242,  41st  Sess.,  ch. 
236,  Sec.  1—2 ;  1  R.  3.  712.)  But  for  these  laws,  every  citizen, 
association,  copartnership,  or  company,  would  have  an  unquahfied 
right  to  commence  and  carry  on  the  business  of  banking ;  and  the 
very  passage  of  the  acts  shows  the  existence  of  that  right.  Let 
it  then  be  distinctly  understood  and  remembered  that  banking  is 
no  franchise,  no  attribute  of  sovereign  power,  to  be  granted  by 
the  Legislature  to  her  citizens,  either  as  individuals  or  members 
of  associations  ;  but  a  right  that  belongs  to  them,  unless  taken 
away  by  legislative  enactment.     Even  in  England,  where  privi- 
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lege  and  monopoly  are  rife,  and  where  the  very  existence  of  the 
government  almost  depends  on  sustaining  the  Bank  of  England, 
the  business  of  lianking  is  permitted  to  all,  except  in  a  compara- 
tively small  district  around  London. 

Only  parts  of  the  Statute  assailable.—So  far,  then,  as  the  statute 
under  consideration  operates  as  a  mere  repeal  of  our  restraining 
acts,  it  is  not  only  unobjectionable  but  meritorious;  for,  so  far,  it 
is  a  restoration  of  our  citizens  to  their  former  rights.  Those  sec- 
tions or  parts  of  the  statute  only  can  be  assailed,  which  confer 
powers  on  the  associations  which  it  authorizes,  analogous  to  those 
usually  conferred  on  corporations. 

Sections  assailed.— An  examination  of  the  statute  will  direct 
us  at  once  to  those  parts  of  it  Avhich  are  supposed  to  confer  cor- 
porate powers.     They  are  the  following: 

"§  15.  Any  number  of  persons  may  associate  to  establisli  offices  of  dis- 
count, deposit,  and  circulation,  upon  the  terms  and  conditions,  and  subject  to 
the  liabilities,  prescribed  in  this  act. 

"  §  16.  Such  persons,  under  their  hands  and  seals,  shall  make  a  certificate 
whicli  shall  specify  : 

"  1.  The  name  assumed  to  distinguish  such  association,  and  to  be  used  in 
its  dealings : 

"5.  The  period  at  which  such  association  shall  commence  and  ter- 
minate. 

"  §  18.  Such  association  shall  have  power  to  carry  on  the  business  of 
banking,  by  discoimting  bills,  notes,  and  other  evidences  of  debt ;  by  receiv- 
ing deposits  ;  by  buying  and  selling  gold  and  silver  bullion,  foreign  coins, 
and  bills  of  exchange,  in  the  manner  specified  in  their  articles  of  association 
for  the  purposes  authorized  by  this  act ;  by  loaning  money  on  real  and  per- 
sonal security;  and  by  exercising  such  incidental  powers  as  shall  be  neces- 
sary to  carry  on  such  business ;  to  choose  one  of  their  number  as  president 
of  such  association,  and  to  appoint  a  cashier  and  such  other  officers  and 
agents  as  their  business  may  require,  and  to  remove  such  president,  cashier, 
officers,  and  agents,  at  pleasure,  and  appoint  others  in  their  place. 

"  §  19.  The  shares  of  said  association  shall  be  deemed  personal  property, 
and  shall  be  transferable  on  the  books  of  the  association  in  such  manner  as 
may  be  agreed  on  in  the  articles  of  association  ;  and  every  person  becoming 
a  shareholder  by  such  transfer  shall,  in  proportion  to  his  shares,  succeed  to 
all  the  rights  and  liabilities  of  prior  shareholders  ;  and  no  change  shall  be 
made  in  the  articles  of  association  by  which  the  rights,  remedies,  or  security 
of  its  existing  creditors  shall  be  weakened  or  impaired.  Such  association 
shall  not  be  dissolved  by  the  death  or  insanity  of  any  of  the  shareholders 
therein. 
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"  §  21.  Contracts  made  by  any  sucli  association,  and  all  notes  and  bills  by 
them  issued  and  put  in  circulation  as  money,  sliall  be  signed  by  the  president 
or  vice-president  and  cashier  thereof;  and  all  suits,  actions,  and  proceedings 
brought  or  prosecuted  by  or  on  behalf  of  such  association,  may  be  brought 
or  prosecuted  in  the  name  of  the  president  thereof;  and  no  such  suit,  action, 
or  proceeding  shall  abate  by  reason  of  the  death,  resignation,  or  removal 
from  office  of  such  president,  but  may  be  continued  and  prosecuted  according 
to  such  rules  as  the  courts  of  law  and  equity  may  direct,  in  the  name  of  his 
Buccessor  in  office,  who  shall  exercise  the  powers,  enjoy  the  rights,  and  dis- 
charge the  duties  of  his  predecessor. 

"  §  22.  All  persons  having  demands  against  any  such  association,  may 
maintain  actions  against  the  president  thereof,  which  suits  or  actions  shall 
not  abate  by  reason  of  the  death,  resignation,  or  removal  from  office  of  such 
president,  but  may  be  continued  and  prosecuted  to  judgment  against  his 
successor:  and  all  judgments  and  decrees  obtained  or  rendered  against  such 
president  for  any  debt  or  liability  of  such  association,  shall  be  enforced  only 
against  the  joint  property  of  the  association,  and  which  property  shall  be 
liable  to  be  taken  and  sold  by  execution  under  any  such  judgment  or  decree. 
"  §  23.  No  shareholder  of  any  such  association  shall  be  liable  in  his  indi- 
vidual capacity  for  any  contract,  debt,  or  engagement  of  such  association, 
unless  the  articles  of  association  by  him  signed  shall  have  declared  that  the 
shareholder  shall  be  so  liable. 

"  §  24.  It  shall  be  lawful  for  such  association  to  purchase,  hold,  and  con- 
vey real  estate  for  the  following  purposes  : 

"  1.  Such  as  shall  be  necessary  for  its  immediate  accommodation  in  the 
convenient  transactions  of  its  business ;  or, 

"  2.  Such  as  shall  be  mortgaged  to  it  in  good  faith,  by  way  of  security 
for  loans  made  by,  or  moneys  due  to,  such  associations  ;  or, 

"  3.  Such  as  shall  be  conveyed  to  it  in  satisfaction  of  debts  previously 
contracted  in  the  course  of  its  dealings  ;  or, 

"  4.  Such  as  it  shall  purchase  at  sales  under  judgments,  decrees,  or  mort- 
gages held  by  such  association. 

"  The  said  association  shall  not  purchase,  hold,  or  convey  real  estate  in 
any  other  case  or  for  any  other  purpose  ;  and  all  conveyances  of  such  real  estate 
shall  be  made  to  the  president,  or  such  other  officer  as  shall  be  indicated  for 
that  purpose  in  the  articles  of  association  ;  and  which  president  or  officer, 
and  his  successors,  from  time  to  time  may  sell,  assign,  and  convey  the  same, 
free  from  any  claim  thereon,  against  any  of  the  shareholders,  or  any  person 
claiming  under  them."— [Laws  of  1S3S,  ch.  !2G0,  p.  245.'] 

Essence  of  a  Corporation.— The  ordinary  incidents  to  a  cor- 
poration arc  well  stated  by  Cliancellor  Kent  in  his  Commentaries. 
They  are—"  1.  To  have  perpetual  succession,  and,  of  course,  the 
power  of  electing  members  in  the  room  of  those  removed  by  death 
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or  otherwise ;  2.  To  sue  and  be  sued,  and  to  grant  and  to  receive 
by  their  corporate  name;  3.  To  imrchase  and  bold  lands  and 
chattels ;  4.  To  have  a  common  seal ;  5.  To  make  by-laws  for  the 
government  of  the  corporation ;  6.  The  power  of  amotion  or  re- 
moval of  members.     [2  K.  Com.,  pp.  277,  278,  2d  ed.] 

Although  these  are  the  ordinary  powers  of  a  corporation,  they 
are  by  no  means  peculiar  to  it.  Every  one  of  them  probably, 
and  most  of  them  certainly,  may  be,  and  often  are,  possessed  and 
enjoyed  by  voluntary  associations,  in  the  form  of  copartnerships 
or  joint-stock  companies.  And  in  this  respect  the  associations 
authorized  by  the  statute  are  like  all  other  voluntary  associa- 
tions or  copartnerships.  For  it  must  be  admitted  that  they  have, 
substantially,  many  of  the  powers  ordinarily  possessed  by  corpo- 
rations. But  that  circumstance  is  far  from  constituting  them, 
technically,  legally,  or  really,  bodies  corporate.  The  members  of 
a  strict  copartnership  may  agree  in  their  articles  of  association  to 
have  succession  perpetual,  or  for  a  designated  number  of  years, 
by  admitting  the  representatives  of  every  member  who  should 
die  or  otherwise  cease  to  be  a  member,  or  by  electing  a  person  in 
his  place,  or  in  any  other  mode  their  fancy  or  interest  should 
suggest.  They  may  also  agree  to  have  a  common  seal,  and  that 
it  shall  be  affixed  to  all  contracts,  and  that  they  will  not  be  bound 
unless  it  is  so  affixed.  And  such  an  agreement  would  doubtless 
bind  all  the  members  of  the  copartnership,  and  all  persons  who 
dealt  with  them  and  had  knowledge  of  it.  They  may  also,  by 
agreement,  make,  or  provide  for  making,  by-laws  for  the  govern- 
ment of  themselves,  their  successors,  and  agents,  and  provide  for 
and  regulate  the  manner  and  declare  the  cause  of  removal  of  the 
members  of  the  copartnershij^.  Yet  copartnerships  are  not  cor- 
porations. When  viewed  and  compared  in  general,  they  are  easily 
distinguished ;  but  the  task,  I  apprehend,  is  difficult,  to  ascer- 
tain satisfactorily  the  unequivocal  indicia  and  the  peculiar  and 
distinctive  characteristics  of  a  corporation  Avhicli  mark  it  and 
distinguish  it  from  every  other  legal  or  natural  being.  And  the 
difficulty  is  increased  by  the  consideration  that  any  one,  more  or 
all,  of  the  ordinary  powers  of  a  corporation  may  be  conferred  by 
statute  on  a  joint-stock  company,  and  still  not  give  it  the  char- 
acter of  a  corporation;  and,  on  the  contrary,  a  corporation  may 
be  created  by  statute,  which  has  only  one,  or  even  none,  of  the 
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ordinary  corporate  powers,  but  others  which  better  subserve  the 
end  of  its  creation. 

Difficult,  however,  as  the  duty  is  to  ascertain  and  present  the 
peculiar  features  and  essential  requisites  of  a  corporation,  its  per- 
formance must  be  attempted  in  the  course  of  this  argument. 

In  this  country  there  is  only  one  mode  of  creating  corpora- 
tions, and  that  is  by  statute,  or  in  other  words,  by  grant,  from  the 
sovereign  power.  This  is  a  Avell-settled  principle  in  our  juris- 
prudence. Wliatever  diversity  of  opinion  there  may  have  been, 
and  still  is,  respecting  the  power  of  the  Federal  Government  to 
create  corporations,  for  purposes  wdthin  its  acknowledged  powers 
and  duties,  all  agree,  that  the  several  states  have  full  authority  to 
create  them  for  all  objects  within  the  range  of  their  legislative 
action.  They  have  exercised  this  portion  of  sovereign  power 
freely,  and  in  some  instances  perhaps  too  freely;  but  an  ample 
apology  for  this  is  found  in  the  reflection,  that  strength  lies  in 
union,  and  emphatically  so  in  tliis  country,  yet  in  its  youth  and 
comparatively  without  capital.  It  has  been  only  by  uniting  and 
coml)ining  our  means  and  efforts,  that  the  resources  of  the  coun- 
try have  been  so  rapidly  developed  ;  and  corporations  have  fur- 
nislied  a  natural,  safe,  and  easy  form  of  association. 

The  usual,  and  I  think  it  may  safely  be  said  the  only,  mode 
of  creating  corporations  in  this  countr}^  is  by  clear  and  direct 
legislative  enactment,  declaring  that  certain  jiersons  thereby  are 
and  shall  be  a  body  corporate ;  or,  that  if  any  persons  shall  per- 
form certain  prescribed  acts,  then  they  shall  be  a  body  corporate. 
In  either  case,  the  corporation  is  brought  into  being  by  the  de- 
clared will  of  the  sovereign  power.  It  may  be  stated,  without 
qualification,  that  there  is  not  a  corporation  in  this  state  (and  it 
is  believed  there  is  not  one  in  this  country),  which  has  not  been 
created  by  statute,  containing  a  direct  and  explicit  declaration  of 
the  will  of  the  Legislature  to  that  effect;  and  it  may  Avell  be 
doubted,  if  not  directly  asserted,  that  a  court  ought  not  to  hold 
an  association  to  be  a  corporation  which  the  Legislature  has  not 
clearly  declared  shall  be  one.  This  view  of  tlie  subject  will  be 
hereafter  adverted  to  and  more  fully  enforced. 

As  it  is  not  pretended,  however,  that  the  associations  under 
the  General  Banking  Law  are  corporations,  by  virtue  of  a  direct 
and  unequivocal  legislative  enactment,  but  are  so  in  consequence 
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of  the  Legislature  liaving  conferred  on  them  corporate  powers, 
let  us  meet  the  question,  first,  in  this  aspect. 

The  proposition  being  undeniable,  that  in  this  country,  and 
especially  in  this  state,  corporations  can  only  be  created  by 
statute,  it  is  evident  that  the  Legislature  must  call  tliem  into 
being,  either  by  a  direct  act,  or  by  conferring  on  voluntary  asso- 
ciations the  peculiar  characteristics  and  essential  requisites  of  a 
corporation.  And  the  counsel  for  the  defendant  contends,  that 
the  Legislature  has,  in  the  latter  mode,  constituted  the  associa- 
tions authorized  by  the  General  Banking  Law,  corporations. 

This  leads  directly  to  an  inquiry  after  the  peculiar  features 
and  essential  requisites  of  a  corporation. 

The  result  of  my  reflection  and  investigation  is,  that  there  are 
only  four  distinctive  indicia  which  mark  an  aggregate  corpora- 
tion, and  separate  it  from  everything  else. 
•     They  are — 

First.  A  collective  existence  hy  name,  created  hy  the  sovereign 
power,  exercised  directly  or  mediately. 

This  characteristic  is  often  expressed  in  different  language. 
Chancellor  Kent  calls  it,  "  a  capacity  to  have  perpetual  succes- 
sion, under  a  special  denomination  and  an  artificial  form."  (3 
K.  C.  277, 2d  ed.)  This  phraseology  indicates  mere  being  by  name, 
to  which  may  be  attached  the  qualities  of  beginning,  end,  per- 
petuity, enjoyment  of  rights,  and  the  performance  of  dnties. 
Chief  Justice  Marshall,  who  always  appears,  when  discussing  a 
subject,  to  have  his  mind  constantly  fixed  on  the  principles  and 
true  nature  of  things,  speaks  of  this  feature  of  a  corporation  in 
this  way:  "A  corporation  is  an  artificial  being,  invisible,  intan- 
gible, and  existing  only  in  contemplation  of  law.  Being  the  mere 
creature  of  law,  it  possesses  only  those  properties  which  the  char- 
ter of  its  creation  confers  upon  it.  *  *  *  Among  the  most 
important  are  immortality,  and,  if  the  expression  may  be  allowed, 
individuality;  properties  by  which  a  perpetual  succession  of 
many  persons  are  cju;3idered  as  the  same,  and  may  act  as  the 
single  individual."  [Dartmouth  College  vs.  Woodward,  4  Wheat. 
Eep.  636.] 

The  existence  of  a  corporation  enables  many  persons  to  have 
succession  in  the  enjoyment  of  the  franchise  conferred  ;  and  if 
its  existence  is  pei-petual,  then  perpetual  succession.     Succession, 
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however,  is  a  property  of  the  individuals  who  exercise  the  corpo- 
rate rights.  They  succeed  each  other.  But  to  say  that  the  cor- 
poration itself  has  perpetual  succession,  which  is  the  expression 
in  general  use,  and  sufliciently  accurate  for  general  purposes, 
appears  to  be  a  solecism.  Besides,  there  may  be  aggregate  cor[)0- 
rations  which  have  no  succession.  Twenty  individuals  may  be 
incorporated  on  the  principle  of  tontine,  or,  in  other  words,  till 
the  death  of  all  the  corporators  but  one ;  and  the  share  of  each, 
instead  of  being  transferable,  to  belong  to  the  survivors,  and  the 
last  one  to  take  the  whole  corporate  fund.  And  in  a  great  variety 
of  other  forms,  aggregate  corporations  may  be  created,  without 
giving  to  them  the  property  of  succession.  Every  corporation 
will  be  without  it,  whose  charter  confines  the  exercise  of  its  cor- 
porate rights  to  certain  designated  individuals.  Per^jetual  suc- 
cession is  Avholly  inapplicable  to  corporations  created  for  a  given 
time.  It  can  only  apply  to  those  which  have  perpetuity,  of  which 
there  are  many,  but  not  near  so  many  as  tliere  are  whose  exist- 
ence is  to  continue  for  a  definite  period.  Whatever  there  is  of 
succession  connected  with  a  corporation  which  Las  a  fixed  period 
for  its  termination,  is  contimied  successioti. 

But  succession  is  not  peculiar  to  corporations.  It  often  is, 
and  may  always  be,  a  property  of  voluntary  associations,  if  the 
associates  choose  so  to  agree  in  their  articles  of  association. 
Strict  partnerships  are  frequently  formed  under  an  agreement  to 
admit  succession  of  membership.  Almost  all  the  voluntary 
associations  Avhich  have  been  formed  in  this  country  within  the 
last  four  or  five  years,  and  there  have  been  not  a  few,  for  the  pur- 
chase of  and  speculation  in  lands,  have  contained  provisions  for 
succession  of  associates.  The  joint-stock  companies  in  England, 
for  banking  and  other  pui'poses,  also  have  succession. 

"When,  therefore,  we  apply  the  term  succession  to  a  corpora- 
tion, as  a  property  peculiar  to  it,  we  express  no  more  than  mere 
continuation  or  heing.  A  corporation  has  an  existence  independ- 
ent of  succession,  and  is  known  to  the  law  without  that  property. 
In  grants  of  lands  to  corporations,  the  word  "  successors,"  though 
usually  inserted,  is  not  necessary  to  convey  a  fee  simple.  (Aug. 
and  Am.,  p.  89,  ch.  5,  sec.  5.)  An  aggregate  corporation  includes 
the  idea  of  an  association  of  two  or  more  individuals  ;  and  hence 
it  is  a  collective  existence.      And  as  its  existence  is  only  in  con- 
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temiDlation  of  law,  it  can  only  be  known  by  name;  and  hence 
is  a  collective  existence  hy  name.  And  as  it  can  only  be  created 
by  the  sovereign  power,  exercised  directly  in  calling  it  into  being, 
or  more  circuitously  by  prescribing  certaiii  acts  the  performance 
of  which  shall  constitnte  a  body  corjjorate,  embracing  those  who 
perform  them,  it  is  created  by  the  sovereign  poiver  exercised  directly 
or  mediately. 

Creation  by  sovereign  power  is  the  pecnliar  featnre  of  the 
existence  of  a  corporation.  A  partnership,  joint-stock  company, 
and  every  other  voluntary  association,  has  a  collective  existence, 
and  by  name.  But  such  existence  and  name  rest  on  contract — 
they  arise  from  the  volnntary  agreement  of  the  associates — they 
have  their  origin  in  the  will  of  individuals.  IsTot  so  with  a  cor- 
poration. It  derives  its  being  from  a  higher  source — from  the 
sovereign  power.  The  legislature,  in  which  that  power  rests, 
speaks,  and  the  corporation  comes  into  being,  with  the  properties 
of  beginning,  continuance,  and  end,  unless  the  creating  pov/er 
declares  its  existence  shall  be  perpetual — and  then,  with  the  prop- 
erties of  beginning  and  perpetual  continuance.  Not  only  the  be- 
ing itself,  but  the  name  also  by  which  it  shall  be  known,  must 
come  from  the  same  source,  to  distinguish  a  corporation  from 
other  associations.  This  name,  too,  in  the  language  of  the  books, 
must  be  a  common  name ;  that  is,  fixed,  uniform,  unchangeal:)le, 
not  dependent  on  the  v/ill  of  individuals.  And  although  a  cor- 
poration may  have  two  names,  one  "by  which  it  may  take  and 
grant,  and  another  l)y  which  it  may  plead  and  be  impleaded" 
(Aug.  and  Am.  5G),  yet  whatever  name  it  has,  must  come,  I  ap- 
prehend, from  the  creating  poAver,  and  ]je  conferred  by  it.  It  is 
iinpossible  to  conceive  of  a  legal  entity,  taking,  giving,  and  enfor- 
cing rights,  without  a  name.  With  its  creation,  therefore,  must 
be  given  its  name— they  are  inseparable.  This  intangible,  invisible 
existence,  can  only  be  Icnovrn  by  its  proper  designation,  and  the 
name  must  represent  the  collective  existence,  not  an  officer  of  the 
corporation,  not  an  individual,  not  anything,  except  the  corpora- 
tion.   It  is  the  name  of  the  corporation. 

Second.  A  standing  in  court  as  a  collective  existence,  lnj  a 
given  name  or  designation,  with  the  rights  and  liahilities  of  a 
party  litigant. 

This  is  ob^-iously  an  essential  requisite  of  a  corporation.     It 
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can  neither  have  nor  mahitain  a  legal  existence,  unless  it  is  able 
to  resort  to  the  judicial  tribunals  of  the  state  to  enforce  its  rights; 
nor  could  the  community  tolerate  a  being  which  had  power  to 
enforce  rights  in  its  f\ivor,  and  yet  was  not  amenable  to  the  courts 
of  justice,  so  that  rights  might  be  enforced  against  it.  Asprcrties 
cannot  litigate  in  our  courts  without  names,  every  corporation 
must  have  a  name  by  which  it  can  sue  and  be  sued.  This  is  a 
feature  which  clearly  distinguishes  corporations  from  voluntary 
associations.  No  such  association  can  sue  or  be  sued  in  its 
assumed  name ;  but  the  parties  who  compose  it  must  appear 
before  the  court,  or  tliosc  in  whom  their  property  is  vested  in 
trust  for  them.  The  distinction  is  between  the  collective  exist- 
ence appearing  by  its  name  and  individuals  appearing  by  their 
names.  In  the  former  case  the  court  recognizes  the  body  cor- 
porate as  a  legal  existence,  ha\ing  a  right  to  be  heard ;  and  in  the 
latter,  it  recognizes  individuals,  who  claim  to  be  heard  in  their 
own  right,  or  as  trustees  for  others.  The  idea  should  be  kept 
distinctly  in  view  that  this  peculiar  feature  of  a  corporation  con- 
sists in  the  right  of  the  corporation  itself  to  appear  in  court  Ijy  its 
0W71  name,  and  not  in  the  name  of  one  of  its  oflBcers,  or  of  any 
other  person  as  a  trustee  for  it.  Voluntary  associations  often, 
and  municipal  corporations  occasionally,  are  permitted  by  statute 
to  sue  and  be  sued  in  the  name  of  some  officer  or  trustee.  The 
joint-stock  companies  in  England,  I  believe,  are  all  permitted  to 
sue  and  be  sued  in  tlie  name  of  any  of  tlieir  registered  officers ; 
and  several  of  our  cities  and  villages,  which  are  municipal  corpo- 
rations, are  allowed  to  sue  in  the  names  of  their  officers ;  but  I 
am  not  aware  that  any  private  corporation  in  this  state  can  sue 
or  be  sued  except  in  its  corporate  name.  While  a  voluntary  as- 
sociation may  be  allowed  by  statute  to  sue  and  be  sued  in  the 
name  of  one  of  its  officers,  Avithout  thereby  becoming  a  corpora- 
tion, so  a  corporation  may,  by  a  statutory  provision,  sue  or  be 
sued  in  the  name  of  one  of  its  officers,  Avithout  losing  its  coiporate 
character.  But  a  collective  existence,  irrespective  of  individuals, 
suing  and  being  sued  by  its  name,  is  a  peculiar  property  of  a  cor- 
poration, and  belongs  to  no  other  kind  of  association. 

Third.  Poiver  to  take  and  convey  title  to  property,  acquire  and 
give  rigJits  as  a  collective  existe?ice,  and  by  its  given  name  or  desig- 
nation. 
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This  is  another  distinctive  characteristic  of  a  corporation, 
which  separates  it  from  all  otlier  associations.  When  a  copart- 
nership, or  any  other  unincorporated  company,  takes  a  title  to 
real  or  personal  projDerty,  that  title  is  conveyed  to  or  vests  in  the 
individual  members  of  the  company,  or  some  of  them,  designated 
by  agreement  to  receive  it  for  the  benefit  of  all.  And  when  title 
is  transferred  by  such  an  association  to  a  third  person,  it  is  not 
conveyed  by  the  company  in  its  collective  capacity,  but  by  the 
individuals  who  compose  it,  or  by  those  who  hold  the  title  for 
them.  While  the  company  buy  with  the  common  fund  and  sell 
to  benefit  it,  and  the  transactions  are,  in  fact,  those  of  the  associ- 
ation, the  title  to  their  proj^erty  comes  and  goes  to  and  from  one  or 
more  individuals.  A  corporation  alone,  of  all  associated  action, 
takes  and  conveys  title,  acquires  and  gives  rights,  collectively  and 
by  its  collective  name. 

Fourth.  Poioer  conferred  hy  statute  to  malce  hij-laws,  or,  in 
other  words,  to  ijrescribe  rides  of  action  for  'persons  ivitliout  tlieir 
consent. 

This  power  is  always  enumerated  among  the  ordinary  inci- 
dents to  a  corporation  ;  but  two  distinguislied  writers  have  not 
considered  it  among  the  essential  requisites.  Chancellor  Kent 
has  not  mentioned  it  Avhen  stating  the  essence  of  a  corporation 
(3  K.  0.  277,  2d  ed.),  and  Mr.  Kid  expressly  says  it  "  is  not  so 
inseparably  incident  to  a  corporation  aggregate  that  it  cannot 
subsist  without  it ;  for  there  are  some  aggregate  corporations  to 
which  rules  and  ordinances  may  be  prescribed,  and  which  they 
are  bound  to  obey."     [1  Kid  on  Cor.  69.] 

The  legislature  may,  undoubtedly,  when  creating  a  corpora- 
tion, enact  its  by-laws  and  prohibit  it  from  making  any  others.  So 
the  legislature  may  mould  these  artificial  beings  into  any  form 
which  the  public  interest  may  require,  or  even  the  fancy  of  a 
committee  suggest,  and  give  them  all  or  none  of  the  peculiar 
features  of  a  corporation,  as  has  been  already  remarked.  But 
when  inquiring,  as  we  now  are,  for  the  distinctive  characteristics 
of  a  corporation,  without  reference  to  direct  and  effective  legis- 
lative action,  the  question  is  not  what  the  legislature,  Avhich  has 
unlimited  authority  in  this  respect,  can  do,  or  might  have  done, 
in  any  given  case ;  but  what  is  the  essence  of  a  corporation,  inde- 
pendent of  the  creative  action  of  the  sovereign  power  ? — and  we 
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are  not  aided  in  the  latter  by  ascertaining  the  former.  Hence 
the  remarlv  of  Mr.  Kid,  that  the  power  to  make  by-laws  is  not 
an  inseparable  incident  to  an  aggregate  corporation,  because  rules 
and  ordinances  may  be  prescribed  for  some  aggregate  corjDorations 
which  they  are  bound  to  obe^',  appears  to  be  unsound  in  principle, 
and  his  reason  to  be  wholly  insufficient  for  his  proposition. 

The  point  of  inquiry  is,  Can  a  corporation  exist  Avithout  by-laws  ? 
and  if  they  are  not  made  for  it  by  the  power  which  creates  it,  must 
not  tlie  corporation  itself  have  authority  to  make  them  ?  Chan- 
cellor Kent  takes  his  statement  of  the  essence  of  a  corporate  body 
from  Mr.  Kid,  and  cites  him  as  his  authority.  (2  K.  C.  277, 
2d  ed.)  We  have  then  only  Mr.  Kid's  assertion,  for  he  cites  no 
authority,  that  power  to  make  by-laws  is  not  an  inseparable  inci- 
dent to  a  corporation. 

A  corporation  acts  wholly  by  agencies.  It  can  do  nothing 
itself.  It  is  a  collective  being,  invisible,  intangible,  and  exists 
only  in  contemplation  of  law.  It  is  neither  seen  nor  felt  except 
by  its  agents.  Those  agents  are  its  officers  and  servants ;  they 
act  under  authority,  and  their  duties  and  liabilities  are  regulated 
and  tested  by  tlie  rules  which  regulate  the  relation  of  principal 
and  agent.     These  are  well-established  principles. 

How  can  a  corporation  have  an  effective  existence  without 
power  to  prescribe  rules  of  action  for  its  officers  and  servants  ? 
Let  it  have  existence,  a  right  to  sue  and  be  sued,  and  to  take  and 
convey  title — can  it  then  act  efficiently?  Does  it  not  yet 
want  one  more  requisite  of  life  ?  Does  it  not  want  power  to 
regulate  and  direct  its  action  ?  And  as  it  acts  through  the  in- 
strumentality of  agents  of  all  grades,  from  the  president  down  to 
the  servant,  must  not  that  power  be  one  Avhich  enables  the  cor- 
poration to  prescribe  rules  of  action  for  persons  without  their 
consent?  Tlie  acts  of  every  corporation  in  this  state  may  be  ap- 
pealed to  for  the  purpose  of  showing  that  the  exercise  of  this 
power  is  universal ;  and  I  doubt  whether  there  is  a  corporation  in 
the  state  which,  if  all  its  by-laws  were  rejiealed,  and  the  power 
taken  from  it  of  enacting  others,  could  fulfil  the  object  of  its 
creation  ;  and  if  not,  it  must  of  course  cease  to  exist.  This  power, 
too,  must  be  exercised  irrespective  of  the  consent  of  the  persons 
affected  by  it :  otherwise  every  member  or  agent  of  a  corporation 
must  exjiress  his  consent  to  be  bound  by  its  by-laws ;  and  when 
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their  efficacy  depends  on  consent,  their  character  is  entirely 
changed.  They  then  become  matters  of  contract;  they  cease  to 
be  laws  and  become  agreements. 

Of  the  latter  character  are  all  the  rnles  and  by-laws  of  yoIuu- 
tary  associations.  Their  whole  basis  is  contract,  and  the  super- 
structure is  the  same.  Herein  lies  the  difference  between 
corporations  and  all  unincorporated  companies.  The  former 
have  authority  from  the  sovereign  power  to  make  by-laws,  and 
may,  therefore,  prescribe  rules  of  action  for  persons  without  their 
consent;  the  latter  have  no  such  authority,  and  can  only  pre- 
scribe rules  of  action  for  their  members,  agents,  or  others,  with 
their  consent ;  and  thus  the  power  to  make  by-laws  which  con- 
trol the  action  of  individuals  without  their  consent,  is  a  peculiar 
feature  of  a  corporation. 

The  four  requisites  above  stated,  when  united,  constitute  an 
effective  being,  which  can  perform  the  functions  of  legal  life; 
.  and  without  eitlier,  is  lieli)less,  unless  the  defect  is  supplied  or 
other  powers  given  by  statute.  But  to  give  a  voluntary  associa- 
tion the  character  of  a  corporation  by  reason  of  its  possessing 
corporate  powers,  we  must  be  satisfied  that  it  has  all  these  four 
requisites. 

Other  properties  have  been  said  to  be  peculiar  to  corporations, 
but  do  not  appear  to  be  so  on  reason  or  authority. 

One  of  those  is  a  seal  Formerly  it  was  held  that  a  corpora- 
tion could  only  be  bound  by  its  seal ;  and  when  that  was  the  rule, 
a  seal  was,  of  course,  of  the  essence  of  a  corporation.  But  that 
rule  has  been  abrogated  for  years.  And  now  a  seal,  though  an 
ordinary  and  very  important  incident  to  a  corporation,  is  no 
longer  an  essential  requisite.  (Steel  vs.  The  Oswego  Cotton  Manu- 
facturing Company,  15  Wend.  R.  265.)  We  must  not,  however, 
undervalue  it.  It  may  be  stated,  without  the  fear  of  contradic- 
tion, that  the  Legislature  of  this  state  has  never  incorporated  a 
company  by  special  or  general  act  without  giving  it  a  right  to 
have  a  common  seal.  It  is  a  universal  index  of  a  corporation, 
and  will  aid  materially  in  the  inquiry  hereafter  to  be  instituted, 
respecting  the  intention  of  the  Legislature  to  constitute  the 
associations  in  question  cor|3orations. 

Another  is  tlie  rigid  of  "  enjoying  jJrivilcges  and  imnmnities 
in  COMMON." 
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Mr.  Kid,  in  his  introductiou  (1  K.  ou  Cor.  13),  specifies  the 
properties  of  a  corporation,  and  among  them  mentions  this  one. 
But  in  the  body  of  his  work,  when  enumerating  the  capacities 
"  necessarily  and  inseparably  incident  to  every  corporation,"  does 
not  mention  this  as  one.  (1  K.  on  Cor.  GU.)  Chancellor  Kent, 
also,  in  his  statement  of  the  essence  of  a  corporation,  which  in 
this  particular  is  evidently  taken  from  Mr.  Kid's  introductiou, 
mentions  the  capacity  to  "  receive  and  enjoy,  in  common,  grants 
of  privileges  and  immunities."  (2  K.  C.  277,  2d  ed.)  The  right 
to  receive  and  enjoy  grants  of  privileges  and  immunities  is,  in  the 
opinion  of  all,  an  essential  requisite  of  a  corporation.  It  is  but  a 
different  mode  of  expressing  the  right  to  take  title  to  property ; 
and  to  this  leading  idea  the  Chancellor's  mind  was  doubtless 
directed.  The  quality  of  enjoying  privileges  and  immunities  in 
common,  to  Avhich  Mr.  Kid  appears  to  have  attached  importance 
in  his  introduction,  is  incidentally  thrown  in  by  Chancellor 
Kent,  and  evidently  Avithout  intending  to  present  it  as  a  neces- 
sary incident.  No  other  author  and  no  adjudged  case  mentions 
this  property  as  peculiar  to  corporations ;  and  it  certainly  is  not, 
for  every  voluntary  association  enjoys  all  its  rights  in  common. 
Common  enjoyment,  common  advantages,  are  incident,  and  neces- 
sarily incident,  to  every  association.  Nor  is  there  anything  in 
the  character  of  the  objects  enjoyed — viz.,  2^rivileges  and  immuni- 
ties. For  the  enjoyment  of  them  is  not  peculiar  to  corporations. 
Chancellor  Kent,  in  the  sentence  next  to  the  one  just  quoted, 
thus  expresses  himself:  "According  to  the  doctrine  of  Lord 
Holt,  neither  the  actual  possession  of  property  nor  the  actual  en- 
joyment oi  frajicMses  are  of  the  essence  of  a  corporation."  [2  K. 
C.  277,  2d  ed.] 

AfiotJier  is  the  exemption  of  tlie  members  of  a  comjMny  from 
personal  liability  for  its  debts. 

This  is  said  by  some  to  be  peculiar  to  a  corporation,  and  to 
distinguish  it  from  a  partnership.  That  is  a  mistake.  Members 
of  corporations  are  often  made  personally  liable,  by  the  acts  of 
incorporation,  for  the  debts  of  the  company.  Sometimes  in 
whole,  and  sometimes  in  part.  We  have  many  instances  of  this 
kind  in  our  state,  both  in  our  general  and  special  acts  of  incor- 
poration. We  have  also  a  striking  instance  of  members  of  a 
copartnership  being  liable  only  to   a  qualified  extent  for  the 
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copartnership  debts.  I  allude  to  our  statute  concerning  limited 
partnerships. 

The  members  of  all  voluntary  associations  may,  by  agreement, 
regulate  the  extent  and  nature  of  their  liability  for  the  company 
debts,  and  such  agreement  will  certainly  bind  the  parties  to  it, 
and,  probably,  all  persons  dealing  with  the  association  and  hav- 
ing knowledge  of  it. 

It  may  doubtless  be  safely  assumed,  that  exemption,  in  whole 
or  in  part,  of  the  menibers  of  a  company  from  personal  liability 
for  its  debts,  is  not  an  essential  requisite  of  a  corporation. 

Anotliei',  and  the  last,  is  the  transferaMlity  of  shares  ivithout 
any  resti'iction,  at  the  mere  will  of  the  holder. 

Were  it  not  that  some  English  cases  countenance  the  idea, 
that  nnqualified  transferability  of  shares  is  a  peculiar  feature  of 
a  corporation,  it  would  be  unnecessary  to  dwell  long  on  this 
topic.  For  it  must  be  evident  to  all,  that  this  is  a  matter  which 
may  be  regulated  by  contract  in  all  voluntary  associations ;  and 
may  exist,  or  not,  in  corporations.  Partnerships  and  joint-stock 
companies  not  only  may,  but  do  in  fact,  regulate  the  transfer  of 
stock ;  sometimes  permitting  them,  without  any  restriction ;  at 
others,  restraining  them  to  transfers  on  the  books  of  the  com- 
pany ;  at  others,  until  the  debts  due  by  the  holder  to  the  company 
are  paid.  And  the  like  provisions  are  often  made  in  our  acts  of 
incorporation  ;  but  more  frequently  the  transfer  of  stock  is  left  to 
the  discretion  of  the  corporation,  with  power  to  regulate  it  in 
their  by-laws. 

The  cases  referred  to  arose  under  an  English  statute,  which^ 
with  the  decisions  upon  it,  furnish  the  strongest  judicial  light  I 
have  discovered  on  the  subject  of  the  essential  requisites  of  a 
corporation ;  and,  although  the  statute  is  now  repealed,  the  light 
which  it  elicited  still  shines  to  aid  and  direct  the  search  for 
truth.  I  will  pass  for  the  present,  therefore,  the  subject  of  the 
transferability  of  stock,  and  endeavor  by  authority  to  show  that 
there  are  four,  and  certainly  not  more  than  four,  essential  requi- 
sites of  a  corporation,  and  that  they  are  the  same  which  I  have 
already  stated  and  attempted  to  illustrate. 

The  statute  and  decisions  are  given  by  Collyer,  near  the  close 
of  his  excellent  Treatise  on  the  Law  of  Partnership.  (Coll.  G20' 
to  625.)      The  Act  (6  Geo.  1,  c.  18,  s.  18),  after  reciting,  among 
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other  things,  in  substance,  that  several  undertakings  or  projects  of 
diiferent  kinds  have,  at  times,  been  iniblicly  contrived  and  i)rac- 
tised  to  tlie  common  grievance  of  great  numbers  of  subjects,  and 
the  persons  who  contrive  them  presume  "to  open  books  for  pub- 
lic subscriptions,  and  draw  many  unwary  persons  to  subscribe 
therein,  towards  raising  great  sums  of  money."'  '•  And,  whereas, 
in  many  cases,  the  said  undertakers  or  subscribei-s  liave  pre- 
sumed to  act  as  if  they  were  corporate  bodies,  and  have  pretended 
to  make  their  shares  transferable  or  assignaljle  without  any  legal 
authority,"  &c. ;  for  remedy  enacts,  among  other  tilings,  that  all 
such  undertakings,  "and  more  particularly  the  acting,  or  pre- 
suming to  act,  as  a  corporate  body ;  the  raising,  or  pretending  to 
raise,  transferable  stock ;  transferring,  or  pretending  to  transfer, 
or  assign,  any  share  in  such  stock  without  legal  authority,  &c., 
shall  be  deemed  illegal  and  void."  A  subsequent  section  declares 
these  offences  public  nuisances,  and  subjects  the  offenders  to  the 
penalties  of2)ra>)nHnirc,  to  lines  and  punishments. 

A  single  case  occurred  under  the  Act  about  two  years  after  it 
was  passed;  a  jierson  being  found  guilty  on  an  information  "for 
setting  up  a  bubble  called  the  North  Sea."  From  that  time  until 
1808,  an  interval  of  about  eighty-seven  years,  the  statute  appears 
to  have  been  forgotten.  In  that  year  a  case  occurred  under  it, 
and  soon  afterwards  several  others. 

"  The  offences,"  says  Mr.  CoUyer,  "  which  are  more  particiJarly  pointed 
out  by  the  statute,  are,  the  presuming  to  act  as  a  corporate  body — the  raising 
transferable  stoclv — tlie  transferring  such  stock  ;****. 

"  With  regard  to  the  specific  offences  mentioned  by  the  act,  it  seems  to 
have  been  universally  agreed,  that  the  acting  as  a  corporate  body  is  an 
offence  very  difficult  to  be  defined.  It  may,  perhaps,  be  inferred,  from  other 
parts  of  the  statute,  that  this  enactment  was  directed  against  persons  who 
pretended  to  be  in  possession  of  some  charter  of  incorporation,  and  not 
against  every  species  of  society.  But,  however  this  may  be,  it  seems  to  bo 
unquestionable,  that  there  are  particular  offences  of  this  nature  for  which  an 
indictment  will  lie,  not  only  imder  the  statute,  but  even  at  common  law.  It 
is  apprehended,  however,  that  the  more  general  charge  of  acting  as  a  corpo- 
ration would  not  be  sufficient  to  support  an  indictment  at  common  law,  but 
that  there  must  be  additional  averments,  stating  with  particularity  the 
nature  of  the  offence.* 


*  See  M'Callum  v.  Turton,  2  Younge  &  Jerv.  183. 
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"  As  to  the  particular  offences  alluded  to,  it  seems  more  easy  to  say  what 
is  not,  than  what  is,  an  act  of  assuming  a  corporate  cajjacity.  It  is  clear 
that  the  assuming  a  common  name,  for  the  purpose  of  designating  the 
society,  the  using  a  common  seal,  and  making  regulations  by  means  of  com- 
mittees, boards  of  directors,  or  general  meetings,  were  not  illegal  within  the 
statute,  and  are  not  illegal  at  common  law.  In  The  King  v.  Webb,  Lord 
Ellenborough  said — "  As  to  the  fourth  point,  that  the  subscribers  have  pre- 
sumed to  act  as  if  they  were  a  body  corporate — how  is  this  made  out?  It 
was  urged  that  they  assumed  a  common  name  (which,  however,  does  not 
appear  to  have  been  the  case),  that  they  have  a  committee,  general  meetings, 
and  power  to  make  by-la w^s  ;  but  are  these  the  unequivocal  indicia  and  char- 
acteristics of  a  corporation  ?  How  many  unincorporated  insurance  com- 
panies, and  other  descriptions  of  persons,  are  there,  that  use  their  common 
name,  and  have  their  committees,  general  meetings,  and  by-law* s  ?  Are  these 
all  illegal?  or  which  of  these  particulars  can  be  stated,  as  being  of  itself  the 
distinctive  and  peculiar  criterion  of  a  corporation?  So  in  the  case  of  Ellison 
r.  Bignold,*  where  it  appeared  that  the  directors  of  an  insurance  company 
had,  by  their  deed  of  settlement,  the  power  of  making  orders  and  by-laws, 
and  that  a  seal  was  to  be  fixed  upon  for  the  use  of  the  company,  it  was 
urged  that  this  amotmited  to  an  assumption  of  a  corporate  character ;  but 
Lord  Eldon  appears  to  have  taken  no  notice  of  this  objection,  and  to  have 
considered  the  legality  of  the  association  as  depending  entirely  on  the  man- 
ner in  which  the  shares  were  made  transferable.  In  addition  to  these 
authorities  we  may  add,  that  the  numerous  acts  of  Parliament  for  enabling 
certain  companies  to  sue  and  be  sued  by  their  secretary,  seem  to  assume  the 
legal  existence  of  the  various  powers  of  which  we  have  just  been  speaking. 

"  It  seems  clear,  therefore,  that  whether  we  view  this  subject  with  refer- 
ence to  the  repealed  statute,  or  the  existing  common  law%  they  alone  are  to 
be  considered  as  assuming  to  act  as  a  corporate  body,  who  usurp  the  *  un- 
equivocal indicia  and  characteristics  which  form  the  distinctive  and  peculiar 
criterion  of  a  corporation.'  It  is  not  to  be  doubted,  however,  that  they  who 
are  parties  to  proceedings  of  this  nature  are  guilty  of  an  offence  in  law. 
Thus,  corporate  bodies  alone  can  use  a  common  name  for  the  purpose  of 
suing,  contracting,  conveying,  or  accepting  conveyances  ;  and  to  affect  the  use 
of  a  common  name  for  these  purposes  would,  perhaps,  in  every  case,  be  con- 
trary to  law.  Again,  corporate  bodies  have  the  power  of  binding  their  mem- 
bers by  the  acts  resolved  upon  in  the  manner  prescribed  by  their  charters, 
which  power  they  derive  from  their  corporate  character,  and  not  from  con- 
tract and  agreement   between  themselves ;  f  on  the  other  hand,  voluntary 


*  2  Jac.  &  Walk.  503;  and  see  Pearce  v.  Piper,  7  Ves.  1 ;  Carlen  v.  Drnry,  1  Ves.  &  Bea. 
157.  But  Lord  Eldon's  opinions  in  these  cases  seem  to  have  been  guided  by  his  own 
notion  of  the  utility  or  inutility  of  each  association  as  they  passed  in  review  Ijefore  hira. 
He  seems  to  have  considered,  that  the  mischievous  tendency  of  the  associations  was  a 
question  for  the  judge  and  not  for  the  jury.    See  Lloyd  v.  Loaring,  6  Ves.  776. 

t  See  Adley  v.  Whitstaple  Company,  17  Ves.  315. 
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associations  are  governed  entirely  by  the  rules  wliich  the  parties  have  them- 
selves agreed  to.  Hence,  if  the  committees  or  meetings  of  an  unincorpo- 
rated society  were  to  assume  to  exercise,  independently  of  any  contract  or 
agreement  for  that  purpose,  a  general  power  of  binding  their  members,  it 
might  reasonably  be  contended  that  such  an  act  was  illegal  and  indictable. 
The  only  act,  however,  which  has  been  expressly  stated  to  be  an  assuming 
to  act  as  a  corporation,  is  that  of  making  the  shares  transferable,  without  any 
restriction,  at  the  mere  icill  of  the  holder. 

"  The  universal  illegality  of  this  proceeding  was  doubted,  as  we  have  be- 
fore observed,  by  Lord  Ellenborough.  But,  in  Joseph  t.  Pebrer,*  it  was  held 
to  be  universally  illegal,  not  only,  as  it  should  seem,  under  the  words  of  the 
statute  on  that  particular  point,  but  with  reference  to  the  more  general 
offence  of  acting  as  a  corporation.  This  manner  of  treating  the  subject  leads 
to  the  conclusion,  that  since  the  statute  has  been  removed,  a  proceeding  of 
this  nature  is  to  be  considered  as  an  oifence  at  common  law  ;  and  the  words 
of  Best,  C.  J.,  in  a  subsequent  case,  are  confirmatory  of  this  opinion.  '  There 
can  be  no  transferable  share  of  any  stock,  except  the  stock  of  corporations,  or 
of  joint-stock  companies  created  by  acts  of  Parliament.  Indeed,  the  mem- 
bers of  corporations  cannot  assign  their  interest,  and  force  their  assignees 
into  the  corporation,  without  the  authority  of  an  act  of  Parliament.  Such 
authority  is  expressly  given  by  the  Bank  acts,  the  South  Sea  acts,  and  by 
other  statutes,  creating  companies  that  possessed  stock  which  it  was  deemed 
proper  to  render  transferable.  The  pretending  to  be  possessed  of  transfer- 
able stock,  is  pretending  to  act  as  a  corporation,  and  pretending  to  possess  a 
privilege  which  does  not  belong  to  many  corporations.'  f 

"  But  where  the  shares  are  not  transferable  at  the  mere  unrestricted 
option  of  the  holder,  the  association,  as  far  as  relates  to  that  matter,  will  be 
len-al.  In  the  case  of  The  King  v.  Webb,  which  lias  been  so  often  referred  to, 
the  shares  could  not  be  transferred  to  any  person  who  would  not  enter  into 
the  original  covenants :  nor  could  more  than  twenty  be  held  by  the  same 
person,  unless  they  came  to  him  by  operation  of  law  ;  and  the  object  of  the 
society,  which  was  to  supply  the  inhabitants  of  Birmingham,  being  share- 
holders, Avith  bread  and  flour,  virtually  limited  the  transfer  of  shares  to  per- 
sons residing  in  the  neighborhood.  And  the  Court  of  King's  Bench  gladly 
availed  themselves  of  these  circumstances  in  order  to  hold  the  association 
legal.  So,  in  Pratt  v.  Hutchinson,:^  which  was  the  case  of  a  building  com- 
pany, no  person  could  become  a  member  of  the  company  until  he  had  made 
himself  a  party  to  the  partnership  articles,  nor  until  he  had  been  proposed 
and  approved  by  a  certain  majority  of  persons  present  at  the  meeting  of  the 
society.  And  the  court  held  that  these  restrictions  on  the  transfer  of  the 
shares  preserved  the  legality  of  the  association." 


*  3  Barn.  &  Cres.  G30 ;  5  Dowl.  &  Ryl.  542. 

t  4  Bing.  267. 

X  15  East,  511 ;  aud  see  Davies  v.  Hawkius,  3  Mau.  &  Selw.,  • 
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From  these  cases,  the  difficulty  is  evident  of  ascertaining 
satisfactorily  the  peculiar  characteristics  of  a  corporation.  Aside 
from  the  transferability  of  stock,  which  will  he  hereafter  ex- 
amined, it  would  appear  that  "  corporate  bodies  alone  can  use  a 
common  name  for  the  purpose  of  suing,  contracting,  conveying, 
or  accepting  conveyances,"  and  that  they  "have  the  power  of 
binding  their  members  by  the  acts  resolved  upon  in  the  manner 
prescribed  by  their  charters,  which  power  they  derive  from  their 
corporate  character."' 

These  are,  substantially,  the  second,  third,  and  fourth  requi- 
sites before  stated.  The  iirst— viz.,  collective  existence  by  name 
is  not  alluded  to  in  these  cases,  and  doubtless  because  the  stat- 
ute did  not  declare  it  illegal  to  assume  to  Ic,  but  to  act,  as  a  body 
corporate,  and  the  attention  of  the  court,  consequently,  was  not 
turned  to  that  feature  of  a  corporation. 

There  is  some  further,  though  less  direct,  light  on  the  subject 
in  our  own  state. 

This  court,  in  the  case  of  The  People  vs.  Morris  (13  Wend. 
335),  speak  of  the  properties  of  a  corporation  in  this  manner : 
"  They  (towns)  possess  every  requisite  to  constitute  them  corpo- 
rations, besides  being  declared  to  be  so  by  statute.  Each  town, 
as  a  body  corporate,  has  capacity  to  sue  and  be  sued ;  to  pur- 
chase and  hold  real  estate ;  to  make  such  contracts  and  hold  such 
personal  property  as  may  be  necessary  to  its  corporate  and  ad- 
ministrative powers  ;  and  to  make  such  order  for  the  disposition, 
regulation,  and  use  of  its  public  property  as  may  be  conducive  to 
the  interests  of  its  inhabitants." 

The  Legislature  declared  by  statute  in  1830  what  should  be 
the  incidents  to  all  corporations  thereafter  created. 
The  act  is  as  follows : 


"  §  1.  Every  corporation,  as  sucb,  has  power, 

'•  1.  To  have  succession  by  its  corporate  name  for  the  period  limited  in 
its  charter ;  and  when  no  period  is  limited,  perpetually : 

"2.  To  sue  and  be  sued,  complain  and  defend,  in  any  court  of  law  or 
equity : 

"  3.  To  make  and  use  a  common  seal,  and  alter  the  same  at  pleasure  : 

"  4.  To  hold,  purchase,  and  convey  such  real  and  personal  estate  as  the 
purposes  of  the  corporation  shall  require,  not  exceeding  the  amount  limited 
in  its  charter : 
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•'  5.  To  appoint  such  subordinate  oflBcers  and  agents  as  tlie  business  of  the 
corporation  shall  require,  and  to  allow  them  a  suitable  compensation  : 

"  6.  To  make  by-laws,  not  inconsistent  with  any  existing  law,  for  the  man^ 
agement  of  its  property,  the  regulation  of  its  aflfairs,  and  for  the  transfer  of 
it^  stock."     [1  R.  S.  599—600.] 

The  first,  second,  fourth,  and  sixth  incidents  are  essential; 
the  third  and  fifth,  ordinary  and  convenient. 

The  counties  and  towns  of  this  state  have,  by  statute,  the 
essential  requisites  of  corporations.  [1  K.  S.  3G4;  337.]  The 
laws  giving  them  arc  in  the  following  words  : 

"  §  1.  Each  county,  as  a  body  corporate,  has  capacity, 
1.  To  sue  and  be  sued  in  the  manner  prescribed  by  law  : 

"  2.  To  purchase  and  hold  lands  within  its  own  limits,  and  for  the  use  of 
its  inhabitants,  subject  to  the  power  of  the  Legislature  over  such  limits: 

"  3.  To  make  such  contracts  and  to  purchase  and  hold  such  personal  pro- 
perty as  may  be  necessary  to  the  exercise  of  its  corporate  or  administrative 
powers :  And, 

"  4.  To  make  such  orders  for  the  disposition,  regulation,  or  use  of  its  cor- 
porate property  as  may  be  deemed  conducive  to  the  interests  of  its  inhabi- 
tants." 

"  §  1.  Each  town,  as  a  body  corporate,  has  capacity, 

"  1.  To  sue  and  be  sued  in  the  manner  prescribed  in  the  laws  of  this 
state : 

"  2.  To  purchase  and  hold  lands  within  its  own  limits,  and  for  the  use  of 
its  inhabitants,  subject  to  the  power  of  the  Legislature  over  such  limits: 

"  3.  To  make  such  contracts,  and  to  purchase  and  hold  such  personal 
property,  as  may  be  necessary  to  the  exercise  of  its  corporate  or  adminis- 
trative powers :  And, 

"  4.  To  make  such  orders  for  the  disposition,  regulation,  or  use  of  its 
corporate  property  as  may  be  deemed  conducive  to  the  interests  of  its  inhab- 
itants." 

The  counties  and  towns,  having  been  previously  created  and 
then  existing  by  name,  became  possessed,  on  the  passage  of  these 
sections  of  the  statute,  of  all  the  essential  features  of  corpora- 
tions; and  yet  they  are  not  considered  strictly  corporations. 
Chancellor  Kent  denominates  them  quasi  corporations.  (2  K.  C. 
278,  2d  ed.)  And  this  court  in  the  case  of  The  People  vs. 
Morris  (13  Wend.  E.,  335),  holds  them  to  be  pohtical  or  munici- 
pal corporations.  They  are  certainly  not  private  corporations, 
for  although  they  have  all  their  essential  requisites,  they  .have 
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other  characteristics  so  important  and  controlling  as  to  place 
them  in  another  class  of  legal  entities.  They  do  not  embrace  a 
few  individnals  and  exclude  the  many.  They  cover  the  whole 
commnnity.  All  may  come  within  their  jnrisdiction.  They 
have  legislative,  judicial,  and  executive  properties.  Their  powers 
are  exercised  for  the  public  benefit,  and  not  for  the  advantage  or 
profit  of  a  few.  Their  existence  and  properties  show  the  uncon- 
trolled power  of  the  Legislature  to  create  legal  beings  and  cast 
them  from  any  mould,  new  or  old,  and  the  impossibility  of  con- 
fining the  exercise  of  that  power  to  any  known  forms  of  legal  ex- 
istences. 

Chancellor  Kent  has  given  the  essence  of  an  aggregate  corpo- 
ration with  more  accuracy  than  any  other  author.  lie  says: 
'■  And  the  essence  of  a  corporation  consists  only  of  a  capacity 
to  have  perpetual  succession  under  a  special  denomination  and 
an  artificial  form,  and  to  take  and  grant  property,  contract  obli- 
gations, and  sue  and  l.)e  sued  by  its  corporate  name,  and  to 
receive  and  enjoy,  in  common,  grants  of  privileges  and  immuni- 
ties."    [2  K.  d,  277,  2d  ed.] 

No  controversy  has  ever  arisen  within  my  knowledge,  except 
the  present,  which  turned  on  the  single  question,  Wliat  are  the 
essential  features  of  a  corporation  ?  The  cases  on  the  English 
statute  blend  that  with  other  subjects,  and  not  one  of  them  is 
placed  entirely  on  tbat  ground.  It  is  not  strange,  therefore,  that 
there  should  be  looseness  of  thought  and  inaccuracy  of  expression 
on  the  subject. 

After  giving  to  it  the  fullest  reflection  and  examination  in  my 
power,  I  submit  to  the  better  judgment  of  the  court  the  four 
essential  requisites  above  stated,  as  the  only  ones  which  enter 
into  and  form  the  essence  of  a  corporation. 

The  next  step  in  the  argument  is  to  examine  our  statute 
which  authorizes  the  business  of  banking,  and  see  if  the  associa- 
tions which  it  permits  have  these  essential  features  of  a  corpora- 
tion. Before  proceeding  to  that,  however,  I  will  revert  to  and 
dispose  of  the  alleged  corporate  feature,  which  consists  of  the 
transferability  of  stock. 

It  will  be  observed  that  this  property  is  not  mentioned  by  any 
author,  nor  in  any  case  except  the  English  cases,  as  a  corporate 
attribute.  It  appears  to  have  originated  wholly  from  the  English 
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statute,  and  tlie  error  of  considering  it  a  corporate  property  has 
arisen,  I  apprehend,  from  a  want  of  care  in  judging  of  it  as  a  dis- 
tinct offence,  which  it  is  by  that  statute,  instead  of  judging  of  it 
as  a  corporate  act,  and  as  such  an  offence  by  the  statute.  A  few 
references  to  the  language  of  the  act,  and  the  decisions  upon  it, 
will  show  this. 

The  recital  is :  ''  And  whereas  in  many  cases  the  said  under- 
takers and  subscribers  have  presumed  to  act  as  if  they  were  corpo- 
rate bodies,  and  have  pretended  to  make  their  shares  transferable 
or  assignable  without  any  legal  authority,"  &c.  And  the  enact- 
ment is  that  such  undertakings,  "  and  more  particularly  the 
acting  or  presuming  to  act  as  a  corporate  body,  the  I'aising  or 
pretending  to  raise  transferahle  stocl;  transferring  or  j)retending 
to  transfer  or  assign  any  share  in  such  stock,  without  legal 
authority,  &c.,  shall  be  deemed  illegal  and  void." 

"  The  offences,"  says  Mr.  Collyer,  "  which  are  more  particu- 
larly pointed  out  by  the  statute,  are  the  presuming  to  act  as  a 
corporate  body ;  the  raising  transferable  stock ;  the  transferring 
such  stock." 

The  transferring  of  stock  is  thus  obviously  a  distinct  offence 
from  that  of  presuming  to  act  as  a  corporate  body.  Either  might 
be  committed  and  punished  without  the  other.  Yet  says  Mr. 
Collyer,  in  a  subsequent  page :  "  The  only  act,  however,  which 
has  been  expressly  stated  to  be  an  assuming  to  act  as  a  corpora- 
tion is  that  of  making  the  shares  transferable  witliout  any  restric- 
tion at  the  mere  will  of  the  holder."  He  adds :  "  The  universal 
illegality  of  this  j^roceeding  was  doubted,  as  we  have  before 
observed,  by  liord  Ellenborough.  But  in  Josepli  v.  Preber 
(3  Barn.  &  Cres.,  639  ;  5  Dowl.  &  Eyl.  542),  it  was  held  to  be 
universally  illegal,  not  only,  as  it  should  seem,  under  the  words 
of  the  statute  on  that  particular  point,  but  with  reference  to  the 
more  general  offence  of  acting  as  a  corporation."  C.  J.  Best,  in  a 
subsequent  case  (i  Bing.  267),  says:  "There  can  be  no  transfer- 
able share  of  any  stock,  except  the  stock  of  corporations  or  of 
joint-stock  companies  created  by  act  of  Parliament." 

This  language  is  loose  and  confusing,  and  clearly  shows  that 
the  minds  of  these  distinguished  jurists  were  far  from  being 
directed  to  the  question  whether  transferability  of  stock  is  an 
essential  property  of  a  corporation.    C.  J.  Best  states  it  in  sub- 


LECTURES   AND   OTHER   WRITINGS.  153 

stance  as  an  unqualilied  proposition,  that  shares  of  stock  are  not 
transferable  except  by  act  of  Parliament.  With  great  respect, 
that  is  an  error.  The  stock  in  every  voluntary  association,  l)y 
agreement  of  the  associates,  may  be  transferable  at  the  will  of  the 
owner,  as  has  been  already  stated  and  illustrated,  and  daily  prac- 
tice confirms  it. 

But  from  whatever  source  the  notion  came  tliat  transfer- 
ability of  stock  was  an  exclusive  attribute  of  a  corporation,  or 
however  well  it  is  sustained  by  authority,  one  position  respecting 
it  is  clear,  and  in  that  all  the  cases  concur,  viz.,  that  to  render 
the  transferability  of  shares  a  corporate  property,  the  shares  must 
he  trmisferabh  at  the  mere  unrestricted  ojHion  of  the  holder. 
And  where  the  shares  could  not  be  transferred  to  a  person  who 
would  not  enter  into  the  original  covenants ;  and  where  the  same 
person  could  not  hold  more  than  twenty  shares  ;  and  where  the 
transfer  of  shares  was  limited  to  persons  residing  in  the  neigh- 
borhood ;  and  where  a  person  could  not  become  a  member  of  a 
company  till  he  had  signed  the  partnership  articles,  nor  until  he 
had  been  approved  by  a  certain  majority  of  persons  present  at  a 
meeting  of  the  society — the  Court  of  King's  Bench  gladly  availed 
themselves  of  these  circumstances  to  hold  the  associations  valid 
under  the  English  statute,  and  of  course  that  such  restricted 
transferability  was  not  a  corporate  attribute.  [Collyer,  C24,  625, 
and  cases  there  cited.] 

There  is  only  one  clause  in  our  General  Banking  Law  which 
regulates  the  transfer  of  stock ;  and  that,  instead  of  permitting 
the  shares  of  the  associations  to  be  transferred  at  the  mere  unre- 
stricted option  of  the  holder,  subjects  them  to  two  statutory  re- 
strictions, and  also  to  as  many  others  as  each  association  may 
think  proper  to  impose.  The  words  of  the  clause  are,  "The 
shares  of  said  association  shall  be  deemed  personal  property,  and 
shall  he  transferahle  on  the  hoohs  of  the  association,  in  such  man- 
ner as  may  he  agreed  on  in  the  articles  of  associcdion  ;  and  every 
person  becoming  a  shareholder  by  such  transfer  shall,  in  propor- 
tion to  his  shares,  succeed  to  all  the  rights  and  liabilities  of  prior 
shareholders." 

First.  The  shares  are  transferable  on  the  hooks  of  the  asso- 
ciation. 

Second.  The  transferee  succeeds,  not  only  to  the  rights,  but 
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to  the  liabilities  of  the  prior  shareholders.  These  are  imposed 
by  law  upon  him. 

Third.  The  shares  are  transferable  on  the  books  of  the  asso- 
ciation, in  such  manner  as  may  be  agreed  on  in  the  articles  of 
association.  This  enables  each  association  to  impose  just  such 
restrictions  as  it  pleases  ;  and  so  obviously  is  the  holder  of  stock 
in  the  associations  restrained  from  transferring  his  stock  at  his 
mere  unrestricted  option,  that  it  seems  unnecessary  to  occupy 
more  time  with  this  topic. 

Examination  of  the  Statute.— The  way  now  appears  open  to 
examine  those  parts  of  our  General  Banking  Law  which  are  sup- 
posed to  confer  corporate  powers  on  the  associations  which  it 
authorizes,  and  ascertain  whether  the  associations  have  all  or 
any  of  the  four  essential  requisites  of  a  corporation  before 
stated. 

First.  Has  every  association  a  collective  existence  by  name, 
created  by  the  sovereign  poioer,  exercised  directly  or  mediately? 

There  are  only  parts  of  two  sections  of  the  statute  which  re- 
late to  tills  corporate  feature,  viz.,  the  first  clause  of  the  fifteenth 
section,  and  the  first  and  fifth  subdivisions  of  the  sixteenth  sec- 
tion.    They  are, 

"  §  15.  Any  number  of  persons  mai/  associate  to  establish  offices  of  dis- 
count, deposit,  and  circulation,"  &c. 

"  §  16.  Such  persons,  under  their  hands  and  seals,  shall  make  a  certificate 
Avhich  shall  specify : 

"  1.  The  name  assumed  to  distinguish  such  association,  and  to  be  nsed  in 
its  dealings. 

"5.  The  period  at  which  such  association  shall  commence  and  ter- 
minate." 

The  force  and  true  meaning  of  the  clause  of  the  fifteenth  sec- 
tion cannot  be  fully  apprehended,  without  reading  it  in  connec- 
tion with  the  act  to  restrain  unauthorized  banking.  That  act  is 
as  follows  : 

"§  1.  No  person,  unauthorized  by  law,  shall  subscribe  to,  or  become  a 
member  of,  or  be  in  any  way  interested  in,  any  association,  institution  or 
company,  formed,  or  to  be  formed,  for  the  purpose  of  receiving  deposits, 
making  discounts,  or  issuing  notes,  or  other  evidences  of  debt  to  be  loaned 
or  put  in  circulation  as  money,"  «&c.     [1  R.  S.  711.] 

Who  can  fail  to  see,  that  the  object  of  passing  this  clause  of 
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the  fifteenth  section  of  the  General  Banking  Law,  was  to  repeal, 
in  effect,  the  first  section  of  the  Eestraining  Act,  and  open  bank- 
ing to  the  community?  The  Legislature  evidently  intended  to 
allow  any  person  who  chose  to  become  a  member  of  an  association 
to  conduct  the  business  of  banking.  And  when  they  say,  '•'  any 
number  of  persons  may  associate  to  establish,"  &c.,  is  it  not  a 
perversion  of  their  language  to  insist,  that  they  thereby  call 
into  being  an  indefinite  number  of  corporations  ?  The  enactment 
is  merely  permissive.  It  only  removes  a  previous  legal  restraint, 
and  allows  free  action.  It  creates  nothing  ;  but  allows  parties  to 
contract  with  each  other  to  accomplish  an  object  theretofore  un- 
lawful. This  will  appear  the  more  evident,  by  comparing  the 
language  with  tliat  of  our  general  acts  of  incorporation.  Take, 
for  example,  the  act  relative  to  incorporations  for  manufacturing 
purposes.  The  first  section  directs,  that  "  any  five  or  more  per- 
sons, wlio  shall  be  desirous  to  form  a  company,"  &c.,  "  may  make, 
sign,  and  acknowledge,  before  a  justice  of  the  Supreme  Court," 
&c.,  "a  certificate  in  writing,  in  which  shall  be  stated  the  corpo- 
rate name  of  said  company,"  &c.  And  the  second  section 
enacts,  "  that  as  soon  as  such  certificate  shall  be  filed  as  afore- 
said, the  persons  who  shall  have  signed  and  acknowledged  the 
said  certificate,  and  their  successors,  shall,  for  the  term  of  twenty 
years  next  after  the  day  of  fihng  such  certificate,  be  a  body  poli- 
tic and  corporate,  in  fact  and  in  name,  by  the  name  stated  in 
such  certificate,  and  by  that  name,"  &c.     [3  R  S.  310.] 

Under  this  law,  a  corporation  is  brought  into  existence  by 
legislative  enactment.  Under  the  General  Banking  Law,  an 
association  is  formed  by  contract,  by  agreement  of  the  parties. 
By  that  law,  any  number  of  persons  may  associate — and  if  they 
do  associate,  it  is  their  own  voluntary  act ;  and  their  association 
derives  its  being  from  their  mutual  consent,  and  in  like  manner 
may  be  dissolved  at  their  pleasure.  They  are  allowed  by  agree- 
ment to  fix  the  period  of  its  commencement  and  termination, 
as  in  all  other  cases  of  voluntary  associations — time  of  commence- 
ment and  dissolution,  like  a  strict  copartnership;  and  if  the  par- 
ties are  dissatisfied  witli  each  other,  or  the  business,  they  may  by 
general  consent  dissolve  at  any  time  before  the  period  fixed  for 
the  termination  of  the  association.  In  these  respects,  the  asso- 
ciations are  wholly  unlike  coq^orations.     The  latter  always  have 
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a  period  fixed  by  law  for  tlieir  commencement  and  termination, 
unless  they  are  perpetual ;  and  then,  their  perpetuity  is  likewise 
declared  by  law,  and  it  is  not  in  their  power  to  dissolve  them- 
selves. They  may  commit  acts  which  forfeit  their  existence,  but 
cannot  dissolve  at  pleasure. 

Furthermore ;  it  is  understood  to  be  the  true  construction  of 
this  statute,  and  that  such  construction  was  deliberately  given  to 
it  by  the  late  comptroller  and  attorney-general,  after  full  and 
mature  examination,  to  authorize  any  individual  to  conduct  the 
business  of  banking  according  to  its  provisions.  And  it  is  a  well- 
known  fact,  that  several  individuals  have  deposited  their  re- 
spective securities  with  the  comptroller,  received  bills,  and  are 
now  prosecuting  the  business  of  banking  in  their  respective 
offices,  and  on  their  respective  accounts.  If  this  is  the  true  con- 
struction of  the  act,  and  there  appears  to  be  no  reason  to  doubt 
it,  there  would  seem  to  be  an  end  of  all  pretence  even,  that  those 
who  avail  themselves  of  its  provisions  are  corporators.  The 
statute  certainly  does  not  constitute  each  of  the  individuals  refer- 
red to,  a  corporation,  or,  in  other  Avords,  give  each  of  them  a  cor- 
porate existence. 

Nor  does  the  statute  give  a  name  to  the  association  formed 
under  it,  as  is  always  the  case  when  a  corporation  is  created; 
nor  does  it  adopt  any  selected  by  the  parties,  as  in  the  general  act 
of  incorporation  for  manufacturing  purposes.  The  name  of  each 
association  is  given  by  agreement  of  the  associates.  They  deter- 
mine and  agree  what  it  shall  be.  It  is  given  by  contract  and  not 
by  statute.  It  comes  from  the  will  of  individuals,  and  not  from 
the  one  sovereign  power.  Besides,  the  associations  have  no  com- 
mon name  by  which  they  are  known ;  by  which  they  take  and 
give  title  and  make  contracts,  and  by  wliich  they  sue  and  are 
sued.  Nor  have  they  two  names,  one  by  which  tliey  may  take 
and  grant,  and  another  by  which  they  may  sue  and  be  sued. 
They  have  only  one  name,  and  tliat  for  a  single  purpose,  viz.,  "  to 
be  used  in  their  deahngs."  They  neither  take,  nor  grant,  nor 
make  contracts  in  that  name,  nor  do  they  sue,  nor  are  they  sued 
by  it,  as  will  be  more  distinctly  seen  when  other  sections  of  the 
statute  are  examined. 

Second.  Has  every  association  a  standing  in  court,  as  a  col- 
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lective  existence  hy  a  given  name  or  designation,  with  the  rights 
and  liahilities  of  a  party  litigant  ? 

The  clauses  of  the  statute  which  relate  to  this  part  of  the  sub- 
ject are  found  in  the  twenty-first  and  twenty-second  sections. 
These  are  as  follows :  "  And  all  suits,  actions  and  proceedings 
brought  or  prosecuted  by  or  on  behalf  of  sucli  association,  may 
be  brought  or  prosecuted  in  the  name  of  the  president  thereof." 
''  All  persons  having  demands  against  any  such  association,  may 
maintain  actions  against  the  president  thereof." 

The  ground  taken  by  the  counsel  for  the  defendant  is,  that 
the  suits  permitted  by  these  provisions  of  the  statute,  are  to  be 
brought  and  prosecuted  in  the  name  of  the  office  of  the  president 
of  the  association,  and  not  in  the  name  of  the  person  who  fills  the 
oftice — and  that  each  association  has,  therefore,  a  name  given  to 
it  by  statute,  by  which  it  sues  and  is  sued. 

This  is  obviously  an  erroneous  construction  of  the  act.  The 
title  of  this  very  cause  is  a  practical  evidence  of  the  error.  It  is 
in  the  name  of  Ayison  Tliomas,  president,  &c. ;  and  not  in  the 
name  of  The  President  of  the  Bank  of  Central  New  York.  The 
language  of  the  statute  shows,  that  the  office  of  president  is 
referred  to  as  a  mere  description  of  the  person  in  whose  name  the 
suit  may  be  brought,  and  against  whom  it  may  be  maintained. 
The  words  are,  "all  suits,"  &c.,  "may  be  brought  or  prosecuted 
in  the  iiame  of  the  president  thereof,"  and  not  in  the  name  of 
the  office  of  president  thereof.  So,  "all  persons,"  &c.,  "may 
maintain  actions  against  the  i^resident  thereof,"  and  not  against 
tlie  office  of  president  thereof  But  there  are  other  clauses  in 
these  same  two  sections  of  the  statute  which  are  conclusive  of 
its  construction. 

If  the  suits  may  be  lirought  in  the  name  of  the  office  of  presi- 
dent, or  maintained  against  the  office  of  president,  then  no  suit, 
brought  in  the  name  of  that  office,  or  against  it,  would  abate  by 
the  death,  resignation,  or  removal  of  the  officer.  But  in  the 
twenty-first  section,  the  Legislature  provides  that  no  "suit, 
action,  or  proceeding,"  "brought  or  prosecuted  in  the  name  of 
the  president  thereof,"  "  shall  abate  by  reason  of  the  death,  resig- 
nation, or  removal  from  office  of  s^ich  president,  but  may  be  con- 
tinued and  prosecuted  according  to  such  rules  as  the  courts  of 
law  and  equity  may  direct,  in  the  name  of  his  successor  in  office.'^ 
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So,  also,  in  regard  to  suits  against  the  president,  tlie  twenty- 
second  section  contains  the  following  provision :  "  "Which  suits 
or  actions  shall  not  abate  by  reason  of  the  death,  resigna- 
tion, or  removal  from  office  of  such  president,  but  may  be 
continued  and  prosecuted  to  judgment  against  Jiis  successor." 

After  reading  these  provisions,  argument  surely  is  unneces- 
sary to  show,  that  the  suits  are  to  be  brought  in  the  name  of  and 
against  the  person  holding  the  office  of  president;  and  that  the 
office  is  used  in  the  statute  merely  as  a  description  of  the 
person. 

Another  consideration  arises  in  this  connection,  and  that  is, 
that  when  a  president,  who  is  either  plaintiff  or  defendant,  dies, 
the  suit,  though  not  abated,  is  suspended,  until  a  successor  is 
appointed;  and  when  so  appointed,  the  suit  does  not  proceed,  of 
course,  against  him  without  any  proceeding  in  court,  but  "accord- 
ing to  such  rules  as  the  courts  of  law  and  equity  may  direct." 
Which  proceeding  would  naturally  be,  a  suggestion  on  the  record 
of  the  death  of  the  president  in  whose  name  the  suit  was  pend- 
ing, and  the  appointment  of  his  successor,  and  an  order  thereon, 
that  the  suit  proceed  in  the  name  of  the  successor. 

How  unlike  is  all  this  to  a  corporation !  A  cor2:)oration  never 
dies;  that  is,  if  not  perj)etual,  it  lives  out  its  known  and  ap- 
pointed day.  It  has,  as  we  have  already  seen,  a  continued  exist- 
ence, or,  in  other  words,  a  continued  succession.  A  suit  in  its 
name  never  abates  ;  for  it  never  dies,  resigns,  or  removes.  What 
sort  of  a  corporation,  therefore,  must  that  be  which  has  not  a 
continued  existence  by  name,  so  as  to  have  a  continued  standing 
in  court  ? 

But  again:  The  statute  in  respect  to  suits  brouglit  in  the 
name  of  or  against  the  president,  is  only  permissive.  The  lan- 
guage is,  "all  suits,"  &c.,  "may  be  brought,"  &c. ;  "all  per- 
sons," &c.,  "  may  maintain  actions,"  &c. 

Hence,  any  association  or  individual  who  is  banking  under 
the  law  may  sue,  the  former  in  the  name  of  the  association,  and 
the  latter  in  his  own  name.  In  like  manner,  any  creditor  of  any 
such  association  or  individual  may  sue  the  associates  or  indi- 
vidual. Either  course  would  undoubtedly  be  attended  with  great 
difficulties  in  respect  to  parties,  when  such  a  suit  should  be  at- 
tempted in  favor  of  or  against  the  members  of  an  association. 
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and  probably  would  be  impracticable  for  any  useful  end ;  but  still 
the  right  so  to  sue  remains. 

Here,  it  may  be  said,  how  entirely  unlike  a  corporation ! 
There  is  not  even  an  approach  to  an  analogy.  A  right  to  sue  in 
the  name  of  the  individual  members  of  the  company  is  an  ex- 
clusive attribute  of  a  voluntary  association ;  it  has  not  the  most 
distant  resemblance  to  a  corporate  power. 

A  suggestion  was  made  by  the  counsel  for  the  defendant,  in 
the  course  of  his  argument,  that  the  statutory  provision  in  the 
twenty-second  section,  that  "  all  judgments  and  decrees  obtained 
or  rendered  against  such  president  for  any  debt  and  liability  of 
such  association,"  shall  be  enforced  only  against  the  joint  prop- 
erty of  the  association,  was  analogous  to  the  legal  effect  of  a 
judgment  against  a  corporation.  And  so  it  is.  But  what  of 
that.  Many  rights  and  liabilities  of  voluntary  associations  are 
analogous  to  those  of  corporations.  The  question  is,  whether  it  is 
a  peculiar  feature  of  a  corporation.  If  it  is,  then  several  other 
statutory  provisions  in  regard  to  judgments  upon  joint  lialjilities, 
may  be  said  to  have  the  same  effect. 

Our  statute  declares  that  on  the  arrest  of  one  of  several  joint 
debtors,  a  judgment  may  be  rendered  against  all,  and  enforced 
against  the  joint  property  of  all.  (2  R.  S.  377.)  The  statutory 
regulation  of  suits  by  and  against  a  limited  partnership)  is,  that 
"suits  in  relation  to  the  business  of  the  partnership  may  be 
brought  and  conducted  by  and  against  the  general  partners  in 
the  same  manner  as  if  there  were  no  sjiecial  partners."  (1  R.  S. 
766,  §  14.)  The  effect  of  the  judgment,  of  course,  is  to  bind  the 
copartnership  property.  This  legislative  enactment  respecting 
suits  by  and  against  limited  partnerships,  is  very  similar  in  form, 
and  cannot  be  distinguished  in  substance  from  that  respecting 
suits  by  and  against  the  banking  associations ;  and  yet  I  appre- 
hend that  no  one  ever  seriously  thought  a  limited  partnership 
had  anything  in  common  with  a  corporation,  except  perhaps  that 
in  chancery  the  general  partners,  as  lately  held  by  the  Chan- 
cellor, and  the  directors  of  a  corporation,  are  responsible  as 
trustees  of  their  respective  common  funds.  But  sucli  responsi- 
bility is  far  too  general  to  be  called  a  peculiar  corporate  attri- 
bute. 

Thied.  Has  every  association  power  to  take  and  convey  title  to 
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property,  acquire  and  give  rights  as  a  collective  existence,  cmd  hy 
its  given  name  or  designation  9 

The  parts  of  the  statute  siapposed  to  be  applicable  to  this 
feature  of  a  corporation  are  in  the  twenty-fourth  section.  That 
section,  after  specifying  the  purposes  for  which  an  association 
may  purchase,  hold,  and  convey  real  estate,  enacts :  "  And  all 
conveyances  of  such  real  estate  shall  be  made  to  the  president,  or 
such  other  officer  as  shall  be  indicated  for  that  purpose  in  the 
articles  of  association,  and  Avhich  president  or  officer,  and  his  suc- 
cessors, from  time  to  time  may  sell,  assign,  and  convey  the  same," 
&c. 

On  comparing  this  provision  of  the  statute  with  what  has  been 
said  concerning  and  in  illustration  of  this  third  corporate  feature, 
the  wide  difference  will  be  seen  between  a  corporation's  taking 
and  granting  by  its  corporate  name,  and  taking  and  granting  in 
the  manner  directed  by  this  act. 

There  is  no  room  to  doubt  but  that  every  conveyance  is  to  be 
made  to  the  person  who  fills  the  office  of  president,  or  to  some 
other  person  who  holds  some  other  office  in  the  association.  The 
associates  of  each  association  have,  therefore,  a  right  of  selecting 
a  trustee  of  their  real  property  from  the  whole  body  of  their 
agents,  from  their  president  down  to  their  porter.  The  legisla- 
ture has  not  even  designated  the  trustee.  They  have  only  said, 
If  you  select  none  for  yourselves,  then  we  will  select  for  you,  your 
president ;  but  as  we  allow  you  to  elect  your  president  and  other 
officers,  we  give  you  unrestricted  choice.  The  right  of  selection, 
therefore,  is  uncontrolled,  and  is  as  full  as  the  right  of  the  mem- 
bers of  any  voluntary  association  to  select  a  trustee  for  them- 
selves, to  take  the  title  to  their  real  property  for  their  benefit. 

It  appears  to  be  so  clear  that  the  associations  do  not  take  or 
grant  real  estate  by  their  collective  name,  if  they  can  be  con- 
sidered as  having  one  for  any  purpose,  that  it  seems  unnecessary 
to  spend  more  time  with  this  l)ranch  of  the  argument. 

The  next  question  is,  Where  is  the  title  to  the  personal  prop- 
erty of  the  associations  ?  The  answer  is  obvious.  The  statute 
having  made  no  provision  on  the  subject,  it  is  where  the  common 
law  places  it,  viz.,  in  the  members  of  the  respective  associations, 
and  subject  to  such  custody,  control,  and  management  as  they 
have  designated  and  agreed  to  in  their  respective  articles  of  asso- 
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ciation.  And  this  shows  that  the  right  still  belonging  to  the 
associations,  to  sue  in  the  names  of  their  members,  is  no  shadow, 
but  a  practical  reality. 

The  vesting  of  the  title  of  the  real  property  of  the  associations 
in  a  trustee,  who  is  always  selected  by  themselves,  and  of  their 
title  to  their  personal  property  in  the  members  of  the  associations, 
shows  how  impossible  it  is  to  hold  them  to  be  corporations. 

Fourth  and  Last.  Has  every  associatmi  poiver  conferred  by 
the  statute  to  mahe  by-laws,  or,  in  other  loords,  to  2)r escribe  rules  of 
action  for  persons  ivitJwut  their  cotisent? 

The  only  expression  in  the  statute  which,  by  the  greatest 
stretch  of  imagination,  can  be  said  to  have  any  relation  to  this 
power,  is  found  in  the  eighteenth  section  ;  that  section  gives  and 
prescribes  the  power  of  the  associations,  and  states  it  to  be  "  to 
carry  on  the  business  of  banking  by  discounting  bills,"  &c.,  "  in 
the  manner  specified  in  their  articles  of  association  for  the  pur- 
pose authorized  by  this  act." 

On  this  part  of  the  subject  it  seems  sufficient  to  say,  that 
whatever  authority  is  given  to  the  associations  by  these  words  of 
the  act,  such  authority  is  merely  permissive,  and  that,  whatever 
regulations  or  rules  it  authorizes  the  associations  to  make,  such 
regulations  and  rules  are  to  be  specified  in  their  articles  of  associ- 
ation, and  of  course  are  purely  matters  of  contract,  and  derive 
their  whole  force  and  authority  from  the  consent  of  the  parties- 
to  be  bound  by  them. 

This,  as  we  have  seen,  is  a  feature  peculiar  to  the  by-laws  of 
voluntary  associations,  and  distinguishes  them  from  corporations. 
The  by-laws  of  the  latter,  deriving  their  force  from  the  statute, 
and  emanating  from  the  sovereign  power,  bind  those  subject  to 
them  without  their  consent ;  while  those  of  the  former,  deriving 
their  force  from  consent,  and  emanating  from  contract,  only  bind 
those  subject  to  them  with  their  consent.  The  very  terms  em- 
ployed show  the  difference  between  incorporated  and  unincorpo- 
rated companies,  and  terms  are  no  unimportant  indication  of 
thought.  The  former  is  a  corporation,  the  latter  a  voluntary 
association  ;  the  former  exists  by  force  of  a  statute ;  the  latter  by 
force  of  a  contract ;  and  so  their  respective  by-laws :  one  binds  by 
contract,  and  the  other  by  statute. 

In  concluding  this  analysis  and  examination  of  the  statute,,. 
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one  remark  seems  to  be  required  in  regard  to  these  associations 
having,  in  different  forms,  several  of  the  general  powers  of  corpo- 
rations. It  is  true  that  they  have,  and  so  have  all  citizens  of  full 
age,  all  voluntary  associations,  and  every  being  who  has  and  ex- 
ercises legal  rights  and  prosecutes  judicial  remedies. 

Franchises  are  rights  which  can  only  emanate  from  the  sove- 
reign power,  and  are  generally  granted  to  corporations,  but  often 
to  individuals  and  companies  not  incorporated ;  and  the  legisla- 
ture oftentimes  confers  the  privilege  of  possessing"  and  enjoying 
property,  and  exercising  rights,  upon  persons  and  associations  not 
otherwise  allowed  by  law — and  such  privilege  is  also  generally 
conferred  in  the  form  of  an  act  of  incorporation :  hence,  at  an 
early  day  the  idea  was  suggested  that  these  were  incidents  to  cor- 
porations ;  but  they  are  not  peculiar  to  them,  and  so  it  has  been 
decided  in  England.  Lord  Holt,  in  the  case  of  The  King  vs. 
The  City  of  London  (Skinner's  Eep.  310),  held  that  neither  "  the 
actual  possession  of  pro]3erty  nor  the  actual  enjoyment  of  fran- 
chises are  of  the  essence  of  a  corporation;"  and  this  position 
has  received  the  sanction  of  Chancellor  Kent  in  his  valuable  Com- 
mentaries.    [2  K.  C.  277,  3d  ed.] 

Had  these  associations  been  authorized  in  the  very  form  they 
now  are,  but  to  carry  on  some  other  business  than  banking, 
hitherto  conducted  in  this  state  solely  by  corporations,  it  probably 
would  never  have  entered  into  the  mind  of  any  man  to  think 
they  were  corporations,  or  even  like  such  bodies,  though  his  in- 
genuity may  have  been  on  the  rack  for  some  plausible  ground  for 
a  dilatory  defence  to  a  just  demand. 

The  statute  must  be  considered  as  a  modified  repeal  of  the 
Eestraining  Act,  and  in  thus  repealing  it,  the  Legislature  have 
thought  proper,  and  for  the  very  best  reasons  and  most  laudable 
motives,  to  protect  the  community  from  injury,  while  they  re- 
stored to  every  citizen  his  unquestioned  right  to  use  his  funds  for 
banking  purposes.  In  doing  this,  the  Legislature  thought  it 
judicious  to  require  from  the  associations  full  semi-annual  state- 
ments of  their  affairs  (Section  26  of  the  act),  as  the  law  then  and 
still  requires  like  annual  statements  from  the  incorporated  banks 
of  this  state  (1  K.  S.  593,  §  19,  30  ;  3  R.  S.  387,  §  31),  to  keep  a 
certain  amount  of  specie  on  hand  (§  33  of  the  act),  and  other  like 
regulations  for  the  public  security  ;  and  these  have  been  alluded 
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to  by  the  counsel  for  the  defence  as  showing  that  the  associations 
are  corporations.  With  equal  soundness  and  cogency  might  he 
argue,  that  because  a  corporation  can  maintain  a  suit  l)y  its  cor- 
porate name,  and  an  individual  can  maintain  one  by  his  name, 
therefore  a  corporation  is  an  individual. 

One  proposition  is  self-evident,  and  although  alluded  to  here- 
tofore, should  be  distinctly  stated  in  this  place,  and  that  is :  If 
these  associations  are  corporations  by  reason  of  possessing  their 
essential  requisites,  they  must  have  all  those  requisites,  whatever 
they  are— or,  in  other  words,  must  have  the  essence  of  corpora- 
tions. If  there  are  four  essential  requisites  and  tliey  Juive  but 
three,  or  there  are  three  and  they  have  bat  two,  or  there  are  two 
and  they  have  but  one,  they  cannot  be  corporations. 

On  the  whole,  we  insist  that  these  associations,  judged  of  solely 
by  the  power  and  attributes  given  to  them  by  the  statute,  do  not 
possess  the  essential  requisites  of  corporations,  and  of  course  are 
not  for  that  reason  corporations. 

It  is  admitted,  as  has  already  been  stated,  that  they  are  not  so 
by  explicit  legislative  enactment ;  and  as  corporations  can  only 
be  created  in  one  or  the  other  of  these  modes,  the  argument  seems 
conclusive. 

But  there  is  yet  another  and  controlling  argument  against  tliese 
associations  being  adjudged  corporations,  and  that  is  deiived  from 
the  manifest  intention  of  the  Legislature. 

Intention  of  the  Legislature. — The  first  evidence  of  that  con- 
sists in  not  only  the  entire  omission  of  the  Legislature  to  declare, 
by  direct  and  explicit  enactment,  that  the  associations  shall  be 
corporations,  as  they  have  done  in  every  case,  without  excej^tion, 
where  corporations  have  been  created  by  special  or  general  acts; 
but  in  their  caution,  manifested  throughout  the  whole  statute,  to 
avoid  every  expression  which  might  countenance  such  an  idea.  No 
person  can  read  this  statute  and  hesitate  for  a  moment  in  saying 
that  the  Legislature  never  intended  to  constitute  these  associations 
corporations.  If  they  had,  how  ol)vious  the  course !  They  had 
only  to  adopt  the  forms  of  some  of  our  other  general  acts  of  in- 
corporation ;  but,  instead  of  that,  they  have  studiously  avoided 
all  of  them.  There  is  a  single  provision  in  tlie  law  which,  of 
itself,  is  decisive  of  the  intention  of  the  Legislature.  I  allude  to 
the  clause  in  the  nineteenth  section,  that  no  association  shall  "  be 
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dissolved  by  the  death  or  insanity  of  any  of  the  shareholders 
therein."  Why  such  a  provision,  if  these  associations  were  thought 
or  intended  to  be  corporations?  But  if  voluntary  associations, 
then  it  was  jDertinent  and  proper,  and  like  similar  provisions  often 
introduced  into  articles  of  copartnership  and  joint-stock  com- 
panies, where  there  are  numerous  members,  and  consequently 
frequent  deaths. 

History  of  the  Statute. — The  history  of  the  origin,  progress, 
and  final  passage  of  the  statute  also  shows,  with  unvarying  light, 
the  intention  of  the  Legislature. 

It  may  not  be  time  misspent  to  give  a  pretty  full  account  of 
this  important  statute,  which  already  exercises  a  great,  and  must 
hereafter  a  far  greater,  influence  on  the  business,  morals,  and 
destiny  of  this  state.  By  reason  of  my  professional  connection 
with  one  of  the  principal  institutions  organized  under  it  on  a 
cash  capital,  and  the  very  first  of  that  character  which  was  organ- 
ized in  the  state,*  I  have  bestowed  great  attention  on  this  law, 
and  feel  an  unwavering  assurance,  vastly  increased  by  the  argu- 
ment of  this  cause,  that  it  will  confer  unnumbered  blessings,  not 
only  on  the  people  of  this  state,  but  on  tlie  whole  country ;  that 
it  will  form  an  era  in  our  legislation  and  lousiness  which  will  be 
remembered  and  felt  for  good  as  long  as  the  institutions  of  the 
country  shall  stand.  It  has  already  destroyed  banking  monopoly 
and  purified  our  legislative  halls — of  themselves  a  sufficient  eulogy 
— but  it  furnishes  the  people  a  safe  and  convenient  currency ; 
opens  the  business  of  banking  to  fair  competition ;  encourages 
industry,  commerce,  and  the  mechanic  arts,  and  holds  them  in 
steady  courses.  I  must  not,  however,  dwell  on  these  topics, 
pleasing  and  full  of  hoj)e  and  cheering  anticipation  as  they  are. 

The  project  of  a  general  banking  law  was  first  brought  fully 
to  the  attention  of  the  Legislature  in  1837.  During  the  session 
of  that  year,  numerous  petitions  were  presented  from  different 
parts  of  the  state  praying  for  such  a  law. 

Mr.  Cutting,!  a  member  of  the  assembly  that  year  from  the 

*  I  allade  to  "  The  American  Exchange  Bank,"  established  in  the  city  of 
New  York,  the  project  of  which  was  formed  and  presented  to  the  public  by 
the  Board  of  Trade  of  that  city. 

I  Francis  B.  Cutting,  Esq.,  a  member  of  the  bar  in  the  city  of  New  York. 
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city  of  New  York,  lias  the  honor  of  introducing  the  first  bill  for 
legislative  action  on  this  important  subject.  On  the  11th  Febru- 
ary, 1837,  he  gave  notice  of  his  intention,  on  some  future  day,  to 
ask  leave  to  bring  in  a  bill  "  to  amend  the  act  relating  to  limited 
partnerships,"  and  accordingly,  on  the  23d  of  that  month,  he  in- 
troduced a  bill,  on  leave,  entitled  "An  act  in  relation  to  limited 
partnerships,  and  to  authorize  assignable  interests  therein."  I 
have  not  seen  this  bill  as  introduced  by  Mr.  Cutting,  but  there  is 
no  doubt  it  was  a  bill,  in  substance,  to  authorize  the  business  of 
banking.  On  the  same  day,  and  after  Mr.  Cutting  had  introduced 
his  bill,  and  after  it  had  been  read  the  first  and  second  time,  the 
assembly  directed  their  "committee  on  the  incorporation  and 
alteration  of  the  charters  of  banking  and  insurance  companies,  as 
soon  as  practicable,  to  report,  for  the  action  of  the  house,  a  gene- 
ral bank  law."  On  the  3d  of  March  following,  Mr.  Robinson, 
from  that  committee,  reported  a  bill,  entitled  "  An  act  to  autho- 
rize associations  for  the  purposes  of  banking."  These  two  bills 
were  referred  together  to  a  committee  of  the  whole  on  the  14th  of 
that  month.  They  were  often  before  that  committee  until  the 
22d  of  that  month,  when  the  committee,  not  having  acted  defini- 
tively on  the  bill  introduced  by  Mr.  Robinson,  reported  on  that 
introduced  by  Mr.  Cutting  that  they  had  amended  and  agreed  to 
it.  The  house  accepted  this  report  by  a  vote  of  sixty-five  to 
forty-one,  and  ordered  the  bill  engrossed.  It  came  up  for  a  third 
reading  and  was  read  the  third  time  the  next  day,  when  a  motion 
was  made  to  lay  it  on  the  table,  which  Avas  carried  by  a  vote  of  sixty- 
six  to  forty-three.  On  the  6th  of  April  following,  the  committee  of 
the  whole  again  took  up  the  bill  introduced  by  Mr.  Robinson,  and 
after  having  had  it  before  them  on  several  different  days,  reported 
to  the  house,  on  the  11th  of  that  month,  that  they  had  amended 
and  agreed  to  it.  The  report  was  laid  on  tlie  table.  On  the  13th 
this  bill  was  referred  to  the  attorney-general,  "  Avith  instructions 
to  report  his  opinion  as  to  the  constitutionality  of  the  provisions 


Altliougli  Mr.  C.  is  yet  classed  with  the  junior  members  of  his  profession,  he 
is  rapidly  advancing  in  usefulness  and  reputation,  and  must  soon  enjoy  the 
highest  honors  of  the  bar.  He  is  already  intrusted  with  the  management  of 
causes  of  the  greatest  importance,  which  he  always  conducts  with  distin- 
guished ability. 
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thereof;  and  also  whether,  in  his  opinion,  the  passage  of  the  said 
bill  requires  the  assent  of  two-thirds  of  the  members  elected  to 
each  branch  of  the  Legislature  to  pass  the  same  ;  and  if,  in  his 
opinion,  any  of  the  provisions  of  the  bill  are  unconstitutional, 
that  he  specify  in  what  respect  particularly."  On  the  following 
day  the  bill  introduced  by  Mr.  Cutting  was  also  referred  to  the  at- 
torney-general, with  substantially  the  same  instructions.  He  re- 
ported upon  both  bills  four  days  afterwards,  viz.,  on  the  18th  of 
April.  His  opinion  on  the  bill  "to  authorize  associations  for 
the  purpose  of  banking"  is  more  full  than  on  the  other,  as  in 
that  he  states  at  large  his  reasons  for  his  opinion  on  both.  That 
opinion  was,  that  both  bills  were  unconstitutional,  and  that  each 
required  a  two-thirds  vote  to  pass  it.  I  shall  hereafter  examine 
fully  the  principles  and  reasons  of  his  opinion  on  these  bills  ;  but 
at  present  it  is  sufiicient  to  state  the  facts,  and  his  conclusions 
upon  them. 

In  his  opinion  on  the  bill  first  referred  to  him,  he  says : 

"  The  bill  referred  to  the  attorney -general  declares  that  associations  for 
banking  may  be  formed  by  twenty  or  more  persons,  '  with  the  rights  and 
powers,  and  subject  to  the  conditions  and  liabilities,'  in  said  bill  prescribed. 
(§  1.)  The  cai)ital  stock  of  the  association  is  to  be  divided  into  shares,  and 
which  shares  are  to  be  personal  property.  (§3,31.)  It  shall  continue  for 
twenty-five  years,  and  '  be  composed  of  persons  who  shall  from  time  to  time 
be  stockholders.'  (§  4.)  It  shall  not  be  '  dissolved  by  the  death  or  act  of 
any  stockholder.'  (§31.)  Its  concerns  are  to  be  conducted  by  directors,  and 
to  whom  the  capital  stock  is  to  be  paid.'  (§  2,  8.)  The  '  association  shall 
have  power  to  carry  on  the  business  of  banking '  in  all  its  branches,  includ- 
ing '  the  issuing  of  bills,  notes,  and  other  evidences  of  debt,  and  may  exer- 
cise such  other  incidental  powers  as  shall  be  necessary  to  carry  on  such 
business.  It  may  make  by-laws  for  the  management  of  its  property,  the 
regulation  of  its  affairs,  and  for  the  transfer  of  its  stock.'  (§  11.)  It  may 
purchase,  hold,  and  convey  real  estate  for  particular  purposes,  and  under 
particular  circumstances ;  but  not  '  in  any  other  case  or  for  any  other  pur- 
pose.' (§  12.)  It  shall  take  a  name,  and  by  which  it  must  contract ;  but  it 
must  sue  and  be  sued  in  the  name  of  the  office  of  president  of  the  association, 
'  without  naming  the  individual.'  Suits  by  and  against  the  '  company  '  are 
to  be  prosecuted  'in  the  same  manner  and  with  the  like  effect  as  suits  and 
proceedings  by  and  against  corporations,'  and  judgments  and  decrees  therein 
shall  be  executed  in  the  same  manner.  (§  3,  14.)  Officers  and  stockholders 
shall  be  liable  and  answerable  in  the  same  cases,  to  the  same  extent,  and  in  like 
manner,  as  the  officers  and  stockholders  of  incorporated  banks  created  since 
the  year  1828.  (§  15.)    The  obligations  and  contracts  of  the  association  '  shall 
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be  obligatory  on  the  association,  and  be  assignable  and  negotiable  in  like 
manner  as  if  made  or  issued  by  a  private  person,'  (§  17.)  These  associations 
are  declared  to  be  subject  to  the  provisions  of  the  safety  fund  law  of  1829, 
and  to  all  general  laws  in  force  in  relation  to  incorporated  banks.  (§  37, 
1,  37.)  Their  capital  is  to  be  taxed  like  that  of  incorporated  banks,  and  the 
stockholders  are  in  like  manner  exempt  from  taxation.  (§  34.) 

"  The  bill  was  manifestly  designed  to  confer  on  banking  associations 
which  may  be  organized  imder  its  provisions,  every  essential  attribute  of  a 
corporation. 

"  Every  such  association  is  to  have  succession  by  the  name  it  takes  for 
twenty -five  years.  It  '  shall  be  composed  of  the  persons  who  shall,  from 
time  to  time,  be  stockholders  in  the  same.' 

"  It  may  sue  and  be  sued,  complain  and  defend,  in  the  name  of  the  office 
of  president  of  the  association. 

"  It  may  hold  personal  property,  and  also  hold  and  convey  certain  real 
estate,  in  the  name  it  assumes. 

"  It  may  appoint  subordinate  officers  and  agents  to  transact  the  business 
of  the  association. 

'•  It  may  make  by-laws  for  the  management  of  its  property  and  the  regu- 
lation of  its  affiiirs. 

"  It  may  enter  into  contracts,  incur  debts,  and  carry  on  the  business  of 
banking  in  all  its  branches. 

"  It  is  taxable  like  a  moneyed  corporation. 

"  An  artificial  legal  person  is  thus  created.  As  a  person,  it  has  the  ordi- 
nary rights  of  property.  It  may  enter  into  contracts,  prosecute  and  defend 
suits,  and  do  all  other  things  contemplated  by  the  bill,  as  a  natural  person 
may. 

"  Title  to  property  and  rights  of  action  can  vest  only  in  natural  or  arti- 
ficial persons  :  there  is  no  intermediate  state  or  condition  in  which  they  can 
exist.  An  unincorporated  association  has  none  of  the  attributes  or  capacities 
of  a  legal  being  ;  it  cannot  sue  ;  as  an  organized  assemblage  it  is  unknown  to 
the  law.  The  individuals  of  which  it  is  composed  have  rights,  but  the  asso- 
ciation, as  such,  has  none."     [Assembly  Doc.  1637  :  No.  303,  pp.  5,  6,  7.] 

His  conclusions  were : 

"  1.  That  the  associations  which  this  bill  assumes  to  authorize  would  be 
bodies  corporate ; 

"  2.  That  as  it  thus  assumes  to  create  corporations,  it  requires  the  assent 
of  two-thirds  of  the  members  elected  to  its  passage  ; 

'•  3.  That  the  bill  is  unconstitutional,  as  it  assumes  to  authorize  the 
creation  of  an  indefinite  and  unlimited  number  of  bodies  corporate,  and 
should  it  pass  mto  a  statute,  and  associations  be  formed  under  it,  they 
would,  for  the  purposes  contemplated,  be  absolutely  null  and  void."  [lb. 
p.  9.] 

10 
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Mr.  Bearclsley's  opinion  on  the  other  hill  is  more  brief.  He 
barely  states  the  contents  of  the  bill  in  detail,  shows  what  they 
are,  as  he  understands  them ;  and  then  his  two  conclusions,  as 
follows : 

"  1.  That  sucli  partnersliips  as  are  contemplated  by  the  bill  would  be 
bodies  corporate,  and  that  the  assent  of  two-thirds  of  all  the  members 
elected  is  requisite  to  the  passage  of  a  bill  for  their  creation. 

"  2.  As  the  bill  assumes  to  provide  for  the  creation  of  an  unlimited  and 
indefinite  number  of  these  corporations  at  the  mere  pleasure  of  individuals, 
it  is  for  that  reason  unauthorized  by  and  in  derogation  of  the  constitution." 
[lb.  Doc.  No.  304,  p.  7.] 

On  the  25th  of  April  the  assembly,  on  motion  of  Mr.  Eobin- 
son,  "  Eesolved,  that  the  General  Banking  Law,  togetlier  with 
the  opinion  of  the  attorney-general  thereon,  be  referred  to  a  select 
committee  to  consider  and  report  thereon."  Messrs.  Kobinson, 
Clinch,  and  Patterson,  were  the  committee. 

On  the  29th  of  April,  that  committee,  by  Mr.  Eobinson,  re- 
ported : 

"  That  they  have  carefully  examined  the  different  sections  of  the  bill 
under  consideration,  and  compared  its  several  provisions  with  the  constitu- 
tional objections  raised  by  the  attorney -general ;  and  have  made  such 
amendments  thereto  as,  in  their  opinion,  deprives  the  bill  of  those  attributes 
which,  in  the  view  of  the  attorney -general,  would  require  the  assent  of  tvv'o- 
thirds  of  the  members  elected  to  its  passage.  Your  committee  are  also  of 
opinion  that  the  bill,  as  now  amended,  will  not  conflict  in  any  other  partic- 
ular with  the  ninth  section  of  the  seventh  article  of  the  constitution  as  con- 
strued by  the  attorney-general. 

"  Your  committee  have  not  deemed  it  a  necessary  part  of  their  duty  to 
investigate  the  validity  of  the  objections  raised  by  the  attorney-general  to 
the  bill  on  which  his  opinion  was  required  ;  they  therefore  do  not  report  any 
conclusion  thereupon. 

'■  The  bill,  as  amended  by  your  committee,  is  herewith  presented,  and 
this  report  resi)cctfully  submitted."     [lb.  Doc.  No.  318.] 

This  report  was  unanimous,  having  been  signed  by  all  the 
committee. 

Two  days  afterwards,  viz.,  on  tlie  first  day  of  May,  the  house 
Trent  into  committee  of  the  whole  on  the  bill,  amended  it  as 
recommended  by  the  committee,  and  agreed  to  it ;  and  the  report 
of  the  committee  was  accepted  by  a  vote  of  forty-nine  to  twenty- 
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six,  and  the  bill  ordered  to  be  engrossed.  It  was  read  the  third 
time  the  next  day,  and  referred  to  the  committee  on  two-thirds 
bills  to  consider  and  report  upon  it.  That  committee  reported  the 
day  following  that,  in  their  opinion,  it  was  not  a  two-thirds  bill, 
and  it  was  ordered  to  a  third  reading,  passed,  and  sent  to  the 
senate. 

Some  very  early  movements  of  a  general  character  were  made 
in  the  senate  in  1837  on  the  subject  of  a  general  banking  law. 

On  the  30th  of  January,  Mr.  Loomis,  a  senator  from  the 
seventh  district,  ofiered  a  resolution,  "That  the  committee  of  the 
whole  be  discharged  from  the  further  consideration  of  the  petition 
praying  for  the  passage  of  a  law  authorizing  a  general  system  of 
banking  within  this  state,  and  that  the  said  petition  ha  referred 
to  a  select  committee,  to  consist  of  one  senator  from  each  senate 
district,  with  instructions  to  report  a  bill  for  that  purpose."  On 
the  same  day,  Mr.  Dickinson,  a  senator  from  the  sixth  district, 
offered  a  resolution,  *'  That  the  committee  on  banks  and  insur- 
ance companies  be  instructed  to  inquire  into  the  expediency  of 
passing  a  general  banking  law,"  to  contain  certain  principles  and 
provisions,  which  were  specified  in  the  resolution,  of  rather  an 
ultra  character.  This  resolution  was  laid  on  the  table,  and  does 
not  appear  to  have  been  called  up  afterwards. 

On  the  27th  of  January  the  senate  took  up  the  resolution 
offered  by  Mr.  Loomis,  passed  it,  after  striking  out  the  instruc- 
tions, and  appointed  a  committee  under  it,  consisting  of  Mr. 
Loomis,  Mr.  Young,  from  the  fourth  district ;  Mr.  Huntington, 
from  the  sixth ;  Mr.  Tracy,  from  the  eight ;  Mr.  Sterling,  from 
the  fifth;  Mr.  Livingston,  from  the  first;  Mr.  Johnson,  from 
the  third;  and  Mr.  Van  Dyck,  from  the  second. 

This  committee  reported  by  Mr.  Young,  on  the  18th  of  April 
following;  at  which  time  the  assembly  were  engaged  almost  daily 
upon  the  two  bills  before  it,  on  the  same  subject.  The  report  is 
full  on  the  whole  subject  of  banking,  and  shows  that  the  commit- 
tee had  given  it  grout  attention.  With  their  report  the  committee 
presented  a  bill  "  to  authorize  associations  for  the  purposes  of 
banking." 

A  few  extracts  from  this  able  report  will  exhibit  the  views  of 
the  friends  of  the  measure  in  the  Senate. 
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'•■  TliG  committee  feel  themselves  called  upon,  under  the  reference  which 
Las  been  made  to  them,  to  allude  to  the  origin  of  the  present  system  of  bank 
corporations,  and  to  point  out  some  of  the  most  prominent  evils  which  are 
necessarily  connected  with  the  monopoly  character  of  those  institutions. 

"  These  evils  have  been  experienced  by  the  community  for  many  years ; 
and  the  time  seems  to  have  arrived,  when  it  is  proper  to  devise,  if  possible,  a 
system  wliich  is  more  free  and  more  equal  in  its  operation ;  and  which,  un- 
shackled by  useless  restraints  and  unprotected  by  chartered  privileges,  shall 
psrmit  the  flow  of  a  circulating  medium  through  all  parts  of  the  state,  as  the 
exigencies  of  trade  and  the  pulsations  of  business  require.  [Sen.  Doc.  No.  55, 
1837,  p.  1.] 

"  Rut,  however  onerous  the  exactions  which  monopolies  ever  impose, 
there  are  other  objections  to  the  system  of  a  more  formidable  character,  some 
of  which  are  inseparable  from  it,  and  put  all  palliation  at  defiance.  The  pro- 
\ision  in  the  constitution  requiring  two-thirds  for  the  passage  of  a  bill  cre- 
ating a  corporation,  adds  to  the  diificulty  of  procuring  a  charter.  This 
difficulty  can  be  obviated  only  by  securing  in  both  houses  the  requisite 
number  of  votes.  Applicants  for  bank  charters  are  thus  induced  to  ascertain 
all  the  projects  that  are  i^ending,  to  cultivate  an  alliance  with  each  other, 
and  to  make  themselves  acquainted,  if  possible,  with  every  member  who  is 
charged  with  any  favorite  topic  of  legislation.  A  reciprocation  of  mutual 
aid  is  the  necessary  consequence.  A  league  of  interest  is  thus  formed, 
strengthened  and  cemented  by  the  most  mercenary  motives ;  and  the  in- 
mates of  the  temple  of  legislation  are  thus  converted  into  vile  'money- 
changers.'    [lb.  p.  3.] 

"  Like  the  leprosy,  the  monopoly  system,  from  a  single  spot,  has  increased 
and  spread  itself  over  the  whole  body  politic.  There  are  now  in  operation 
in  this  state,  one  hundred  banks,  including  two  branches,  with  which  no 
citizen,  or  association  of  citizens,  is  allowed  by  our  laws  to  compete, 
[lb.  p.  G.] 

"  The  system  of  joint-stock  banking  by  private  associations  has  been  suc- 
cessfully conducted  in  Scotland,  on  a  scale  regulated  alone  by  competition, 
and  by  demand  and  supply,  for  more  than  one  hundred  years,  without  a 
single  failure  in  the  whole  of  that  period  up  to  the  present  time."  [lb. 
p.  13.] 

Speaking  of  the  evils  of  an  inflated  currency,  the  committee 
propose,  as  one  remedy  for  them,  "  subjecting  the  issue  of  such 
bank  paper  as  is  authorized  by  law,  to  full,  free,  and  open  com- 
petition."' 

"  On  this  second  topic,"  say  the  committee,  "  which  is  the  only  one  with 
which  the  committee  are  specially  charged,  they  earnestly  recommend  the 
organization  of  a  system  of  private  banking  associations,  which  shall  be 
wholly  imconnected  with   each   other,   so   that   they   may  freely   compete 
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amoug   themselves,   as   well  as  with  the  existing  bank  corporations.     [lb. 
p.  18.] 

'■  The  committee  have  prepared  a  bill,  combining  in  a  detailed  form  the 
foregoing  suggestions,  which  their  chairman  ■will  ask  leave  to  introduce." 
[lb.  p.  20.] 

An  effort  was  made  by  Mr.  Young  for  the  senate  to  take  up 
this  bill  on  the  27t]i  of  March ;  1)ut  it  failed  by  a  vote  of  twenty 
to  eight.  It  was  occasionally  before  the  senate,  in  committee  of 
the  whole,  during  the  month  of  April,  and,  as  I  understand,  was 
fully  discussed;  but  on  the  5th  of  May,  the  senate  rejected  it 
by  a  vote  of  fifteen  to  ten ;  and  on  the  same  day,  rejected  the 
bill  from  the  assembly,  by  a  vote  of  sixteen  to  nine. 

Thus  the  measure  was  defeated  for  the  present,  though  it 
numbered  among  its  real  friends,  many  of  the  most  intelligent 
and  influential  members  of  the  Legislature,  and  was  loudly  and 
generally  called  for  by  the  jieople. 

Their  voice  was  at  last  not  only  heard,  but  regarded;  and 
the  measure  appeared  before  the  Legislature  of  1838  in  a  more 
imposing  form.  Gov.  Marcy  recommended  it  explicitly  and  ear- 
nestly, in  his  message  of  that  year,  to  the  Legislature. 

Before  I  proceed,  however,  to  the  occurrences  of  1838,  let  me 
call  attention  to  the  particular  matter  now  in  hand,  viz.,  the  in- 
tention of  the  Legislature  in  respect  to  creating  corporations,  to 
carry  out  this  measure  of  general  banking. 

The  report  of  the  committee  of  the  senate  clearly  exhibits 
the  views  of  that  branch  of  the  Legislature  on  this  subject.  In- 
stead of  increasing  corj)orations,  it  is  obvious  that  one  of  the 
leading  motives,  if  not  tlie  leading  one,  of  the  friends  of  the 
measure  in  that  house,  was  to  curtail,  restrain,  and  regulate  the 
banking  corporations  already  existing,  and  prevent  the  creation 
of  any  more. 

The  assembly  had  evidently  framed  both  their  l)ills  in  such 
form  as,  in  their  opinion,  would  not  render  them  obnoxious  to 
the  charge  that  they  were  bills  to  create  corporations ;  and  the 
attorney-general,  to  whom  they  were  referred,  is  obliged  to 
resort  to  a  close  argument,  particularly  in  respect  to  the  bill  intro- 
duced by  Mr.  Cutting,  to  prove  that  the  associations  which  they 
authorized  were  in  fact  corporations,  though  not  declared  to  be 
so   by   the   bills.       Instead  of  passing   the    bill   "to   authorize 
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associations  for  the  purposes  of  banking,"  which,  it  appears,  at  last 
they  preferred,  of  the  two,  the  assembly  sent  it  to  a  special  com- 
mittee, amended  it  so  as  to  remove  the  grounds  of  the  attorney- 
general's  objections,  and  passed  it,  under  a  report  from  their 
standing  committee  on  two-thirds  bills,  that  it  was  not  cue  of 
that  class.  From  these  facts,  the  inference  is  irresistible,  that 
the  assembly  intendjd  the  very  opposite  of  creating  corporations 
to  conduct  the  business  of  banking. 

In  this  aspect  the  measure  was  presented  to  the  mind  of 
Governor  Marcy,  when  preparing  his  message  for  1838;  and  he 
expresses  his  views  on  the  whole  subject.  As  his  message  will  be 
frequently  referred  to  in  the  course  of  the  argument,  I  will  here 
give  all  he  says  on  the  subject : 

"  While  the  Legislature  has  been  engaged  in  giving  to  these  institutions 
the  attributes  of  permanency  and  usefulness,  an  increasing  unfriendliness  has 
been  exhibited  towards  tliem  principally  on  account  of  their  exclusive  privi- 
leges. Monopolies  are  undoubtedly  incompatible  with  the  equality  of  civil 
rights,  which  it  is  the  great  object  of  a  free  government  to  secure  to  all  its 
citizens.  Although  the  banks  of  this  state  are  not  strictly  monopolies,  yet 
they  possess  privileges  withheld  from  individuals,  and  in  consequence  there- 
of have  hitherto  shared,  and  will  probably  continue  to  share,  in  the  odious- 
ness  with  which  monopolies  are  justly  regarded.  To  obviate  this  objection, 
it  is  desirable  to  discontinue  the  present  mode  of  granting  charters,  and  to 
open  the  business  of  banking  to  a  full  and  free  competition,  under  such 
general  restrictions  and  regulations  as  are  necessary  to  insure  to  the  public  at 
large  a  sound  currency.  This  can  be  done,  cither  by  passing  a  general  bank- 
ing law,  or  by  an  entire  repeal  of  the  restraining  act.  Doubts  have  been 
entertained  as  to  the  constitutional  competency  of  the  Legislature  to  pass  a 
General  Banking  Law,  conferring  corporate  powers.  Without  entering  into 
the  argument  on  this  question,  I  will  only  say,  that  I  am  inclined  to  the 
opinion  that  the  Legislature  have  the  power  to  pass  such  a  law ;  but  the 
spirit  of  the  constitution  requires  that  it  should  be  passed  as  a  two-thirds  bill. 
It  is  proper  that  I  shovdd  also  say,  that  this  opinion  is  entertained  with  much 
diffidence,  and  is  not  expressed  without  duly  considering  the  respectful  defer- 
ence justly  due  to  the  high  authority  by  which  it  is  opposed.  If,  however, 
you  should  conclude  that  the  constitution  interposes  an  insurmountable 
obstacle  to  the  passage  of  such  an  act,  then  it  is  suggested  that  you  should 
regulate  and  limit,  by  a  general  law,  partnerships  which  may  be  formed  to 
conduct  the  business  of  banking,  in  such  a  manner  as  to  secure  to  them  the 
essential  advantages  now  conferred  by  special  charters,  and  subject  them  to 
such  restrictions  and  regulations  as  the  public  good  may  require. 

"  In  recommending  to  the  last  Legislature  a  repeal  of  the  restraining  law, 
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I  felt  it  to  be  my  duty  to  urge  them  to  retain  that  part  of  it  which  prohibits 
the  issue  of  notes  or  other  evidences  of  debt  to  be  put  in  circulation  as 
money.  The  objections  I  then  entertained  to  an  unqualified  repeal  still  have 
great  force  with  me.  I  fear  the  inj  urious.  consequences  to  our  currency  that 
would  result  from  granting  to  individuals  and  associations  the  unrestrained 
license  to  issue  paper,  and  put  into  common  use  as  a  circulating  medium ; 
but  if  this  permission  could  be  made  to  depend  on  an  ample  fund  to  be  pro- 
vided for  the  redemption  of  the  paper  which  might  be  put  iu  circulation — 
if  the  issues  could  be  graduated  by  the  amount  of  this  fund  ;  and  if  it  could 
be  certainly  and  immediately  available  whenever  required  for  the  purpose  of 
redemption,  the  objections  to  an  unqualified  repeal  of  the  restraining  law 
would  be  removed."     [Assembly  Doc.  1838,  No.  2,  pp.  7,  8.] 

Here  is  presented  for  the  first,  so  far  as  I  have  observed,  the 
vakiable  feature  of  our  General  Banking  Law,  which  provide-s  a 
safe  and  ample  fund  to  secure  the  currency  which  it  authorizes. 
With  this  addition,  the  plan  recommended  by  the  Governor  is 
the  same,  substantially,  as  the  one  adopted  by  the  assembly  the 
year  before. 

The  senate  this  year  originated  no  bill  on  the  subject,  but 
awaited  the  action  of  the  other  house.  All  they  did,  till  a  late 
day  in  tlie  session,  was  to  appoint  a  committee  on  this  part  of  tlie 
Governor's  message,  which  consisted  of  Mr.  Young,  Mr.  Willes, 
and  Mr  Lacy. 

The  assembly  took  up  the  measure  in  earnest  and  with  spirit. 
They  appointed  a  committee  of  five,  as  early  as  the  6th  of  Jan- 
uary, on  so  much  of  the  Governor's  message  as  related  to  the 
restraming  laws  and  a  general  banking  law,  consisting  of  Mr. 
J.  Miller,  Mr.  G.  W.  Patterson,  Mr.  Bostwick,  Mr.  Nellis,  and 
Mr.  Wallace.* 

Mv.  Patterson,  from  this  committee,  reported  on  the  3d  Feb- 
ruary, and  presented  a  l)ill  "  To  authorize  associations  to  carry 
on  the  business  of  banking."  The  committee  disclaim  an  in- 
tention to  discuss  at  large  the  subject  of  currency  and  bank- 
ing, but  give,  in  a  brief  report  filled  with  good  sense,  the 
principal  reasons  in  favor  of  the  bill.  A  few  extracts  Avill 
suffice  : 


*  Mr.  Jedediah  Miller,  of  Schoharie  ;  George  W.  Patterson,  of  Livingston  ; 
William  F.  Bostwick,  of  Madison ;  Jeremiah  Nellis,  of  Montgomery  and 
Hamilton  ;  and  James  Wallace,  of  Rensselaer. 
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"  The  system  of  banking,  as  at  present  established  in  this  state  under  the 
provisions  of  the  safety-fund  law,  is  considered  by  many  as  a  monopoly,  and 
as  such,  has  become  odious  to  a  large  class  of  our  fellow-citizens ;  "  *  *  * 
"it  cannot  be  denied  that  a  privilege  is  enjoyed  by  the  few  which  the  great 
body  of  the  people  do  not,  and,  under  the  existing  laws,  cannot  enjoy."  "  By 
throwing  open  the  business  of  banking  to  all  who  will  give  the  bill-holder 
the  necessary  security,  the  jealousies  now  existing  will,  in  a  great  measure, 
be  overcome,  and  capitalists  will  seek  investment  for  their  capital  where  it 
can  be  most  profitably  employed  ;  and  thus  the  business  of  banking  will  be 
rendered  secure  to  the  public,  and  the  competition  sufficient  to  afford  to  the 
borrower  all  the  accommodations  he  can  reasonably  desire." 

"  The  committee  are  well  aware  of  the  objections  urged  by  the  attorney- 
general  against  the  constitutionality  of  a  bill  for  a  general  banking  law  that 
was  before  the  last  House  of  Assembly  ;  but  the  committee,  without  at- 
tempting to  decide  whether  the  opinion  of  the  attorney-general  was  well 
founded  or  otherwise,  know  that  many  eminent  individuals  of  the  legal  pro- 
fession are  clearly  of  opinion  that  the  bill  above  referred  to  was  constitu- 
tional, and  might  have  become  a  law  with  the  assent  of  a  majority  of  the 
Legislature.  Still,  in  preparing  a  bill  for  the  consideration  of  the  house,  the 
committee  have  studiously  avoided  everything  that  would  constitute  associa- 
tions to  be  formed  under  its  provisions,  corporations,  and  they  therefore 
think  the  constitutional  objection  cannot,  with  any  propriety,  be  raised." 
[Assembly  Doc.  1838,  No.  123,  p.  3.] 

The  assembly  took  up  this  bill,  in  committee  of  the  whole, 
on  the  14tli  of  February,  and  were  engaged  almost  daily  upon  it 
until  the  28th  of  that  month,  when,  on  motion  of  Mr.  Ogden, 
the  committee  of  the  whole  were  discharged  from  the  bill,  and  it 
was  referred  to  a  select  committee  of  nine.  That  committee  con- 
sisted of  Mr.  G.  W.  Patterson,  Mr.  Ogden,  Mr.  J.  Miller,  Mr. 
Barnard,  ]\Ir.  Euggles,  Mr.  Mann,  Mr.  Hurd,  Mr.  Culver,  and  Mr. 
Hoard.* 


*  This  was,  in  many  respects,  a  remarkable  committee.  Mr.  Patterson 
and  Mr.  Miller  were  on  the  committee  who  reported  the  bill.  The  other 
gentlemen  were  Mr.  David  B.  Ogden,  of  the  city  of  New  York ;  Daniel  D. 
Barnard,  of  the  city  of  Albany  ;  Samuel  B.  Ruggles,  of  the  city  of  New 
York;  Abijah  Mann,jvm.,  of  Herkimer;  Davis  Hurd,  of  Niagara;  Erastus 
D.  Culver,  of  Washington  ;  and  Charles  B.  Hoard,  of  Jeflferson. 

Mr.  Patterson,  the  chairman,  had  already  distinguished  himself  as  a 
friend  of  the  measure.  He  Avas  in  the  assembly  the  year  before,  as  we  have 
seen,  and  one  of  the  select  committee  to  whom  was  referred  the  bill  of  that 
year,  with  the  opinion  of  the  attorney-general  thereon.  He  aided  in  strip- 
ping it  of  all  corporate  attributes.    He  read,  and  doubtless  wrote,  the  sensible 
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A  committee  could  scarcely  have  been  formed,  with  the  whole 
state  to  select  from,  better  qualified  and  assorted  for  the  duty 
assigned  them. 

On  the  10th  of  March  following,  the  committee  reported,  by 


report  of  1838,  from  which  extracts  have  been  given.  A  mechanic  hv  trade, 
he  is  self-educated  and  the  builder  of  his  own  fortune.  Although  hardly  yet 
I  should  suppose,  in  middle  age,  he  is  the  speaker  of  the  assembly  for  the 
present  year,  and  lately  was  selected  from  a  body  of  four  hundred  of  the 
most  respectable  citizens  of  this  state  to  preside  over  their  deliberations,  in  a 
convention  held  at  Ithaca  to  promote  the  construction  of  the  New  York  and 
Erie  Railroad.  He  is  a  striking  instance  of  the  fostering  iuiiueuce  of  our 
institutions,  in  elevating  to  distinction  and  usefulness  natural  talents  and 
worth.  It  is  to  be  hoped  that  the  public  will  continue  to  enjoy  the  benefit 
of  his  services. 

David  B.  Ogden,  who  moved  the  appointment  of  this  committee,  and  of 
course,  by  parliamentary  etiquette,  entitled  to  be  its  chairman,  I  venture  to 
say,  from  my  knowledge  of  the  generosity  of  his  nature,  though  I  know 
nothing  of  the  fact,  gave  way,  and  requested  that  Mr.  Patterson  should  fill 
that  place.  A  note  like  this,  were  the  time  and  occasion  proper,  could  not 
even  approach  a  just  notice  of  the  character  of  this  truly  distinguished  gen- 
tleman. 

He  is  well  known,  not  only  in  this  state,  but  the  United  States.  He 
has  for  many  years  stood  near,  if  not  at  the  very  head,  of  the  bar  of  this  state, 
and  in  the  very  first  rank  of  the  bar  of  the  United  States.  His  practice  has 
been  principally  in  the  Supreme  Court  of  the  U.  S.  for  several  years,  and 
he  is  the  only  member  of  our  bar  who  attends  regularly  the  sessions  of  that 
court  at  Washington.  His  professional  engagements  have  directed  his 
attention  particularly  to  constitutional  questions,  and  he  may  j  ustly  be  con- 
sidered the  comtitiitional  Icmyer  of  this  state.  Of  all  the  men  in  the  state 
who  could  have  been  selected  for  the  revision  and  construction  of  such  a  bill 
as  our  General  Banking  Law,  none  could  have  been  found  better  qualified 
than  Mr.  Ogden.  It  was  most  fortunate  that  we  had  his  services  that  year 
in  our  Legislature.  He  approved  of  the  statute,  and  it  has,  consequently,  the 
full  sanction  of  his  deliberate  judgment. 

Daniel  D.  Barnard.  This  gentleman  is  also  well  known  in  this  state 
by  several  forensic  efforts,  of  great  beauty  and  power,  in  our  higher  courts, 
and  by  numerous  literary  addresses  and  other  classical  publications,  which 
display  ripe  scholarship  and  a  highly  cultivated  taste. 

Mr.  Barnard  is  also  distinguished  for  his  political  services  and  papers. 
He  was  a  representative  in  Congress  from  this  state  some  years  since,  and  is 
also  a  representative  in  the  present  Congress,  of  the  district  in  which  he 
resides.  The  assembly  of  1838  committed  the  important  subject  of  the  sur- 
plus  revenue  and  public  instruction   to   a  select   committee  of  which  he 
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their  chairman,  that  they  had  gone  through  the  bill,  amended, 
and  agreed  to  it.  It  was  then  committed  to  the  committee  of  the 
whole,  and  restored  to  its  former  place  in  the  order  of  business. 
Four  days  afterwards  the  committee  of  the  whole  took  it  up,  and 
were  engaged  nearly  every  day  upon  it  until  the  3d  of  Ajoril  fol- 
lowing, when  they  reported  to  the  house  that  they  had  gone 
through  the  bill,  amended  it,  altered  its  title  to  ''An  act  to 
authorize  the  business  of  banking"  (the  one  it  now  bears),  and 


was  cliairman,  and  during  the  session  received  from  liim  a  report  whicli  was 
universally  admired,  and  greatly  added  to  tlie  high  reputation  he  already 
enjoyed  for  correct  scholarship  and  liberal  and  enlightened  views  on  the 
subject  of  education.  He  took  an  active  part  in  all  the  debates  in  the 
assembly  on  the  General  Banking  Law. 

Samtjel  B.  Ruggles.  Few  gentlemen  of  Mr.  Ruggles'  age  have  a  higher 
reputation,  or  enjoy  more  fully  the  public  confidence.  His  report  on  the 
financial  resources  of  this  state,  made  to  the  assembly  of  1838,  as  chainnan 
of  their  committee  of  ways  and  means,  has  deservedly  given  him  an  enviable 
fame  in  this  country  and  Europe.  He  is  now  one  of  our  canal  commis- 
sioners, and  has  charge  of  one  of  our  most  difficult  and  important  public 
works.  Though  several  years  short  of  the  full  maturity  of  middle  age,  it 
Avas  delightful  to  observe  the  general  satisfaction  which  was  expressed  on 
his  appointment  to  his  present  office.  That  appointment  was  singularly 
honorable  to  him.  He  supplied  the  place  left  vacant  by  the  death  of  the  Hon. 
Stephen  Van  Rensselaer.  And  this  honor  was  not  the  humiliating  and  hard- 
earned  reward  of  political  management,  but  the  spontaneous  offering  of  a 
grateful  community. 

lie  was  an  ardent  and  persevering  friend  of  the  General  Banking  Law, 
and  he  and  his  friends  have  taken  large  peciiniary  interests  in  several  of  the 
associations,  but  principally  in  the  Bank  of  Commerce.  His  views  of  bank- 
ing and  finance  are  admitted  to  be  enlarged  and  sound,  and  to  him  the  public 
are  greatly  indebted  for  the  liberal  and  enlightened  provisions  of  that 
statute. 

Mr.  R.  is,  besides,  a  well-educated  and  good  lawyer.  Though  not  dis- 
tinguished as  an  advocate,  he  deservedly  commanded  a  large  practice  while 
engaged  in  his  profession.  His  professional  opinions  were  always  treated 
with  great  respect,  and  received  their  full  share  of  confidence.  This  state 
has  good  right  to  expect  valuable  services  from  such  an  officer. 

Abijah  Mann,  Jr.  There  is  not,  probably,  a  gentleman  in  this  state 
more  familiar  with  our  legislation  than  Mr.  Mann.  He  has  been  many  years 
in  the  assembly,  and  once  certainly,  if  not  oftener,  a  representative  in  Con- 
gress. He  has  enjoyed  the  confidence  of  his  political  friends  for  a  long  time, 
and  received  many  evidences  of  their  approbation. 
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agreed  to  it.  The  house  then  took  up  the  bill  by  sections,  and 
adopted  them  separately,  after  amending  two  or  three  of  them, 
and  at  last  approved  the  whole  bill  by  a  vote  of  seventy-nine  to 
twenty-two,  and  ordered  it  engrossed  for  a  third  reading.  On 
the  5th  of  April  it  came  from  the  committee  on  engrossed  bills, 
and  was  passed  by  a  vote  of  eighty-six  to  twenty-nine,  and  sent 
to  the  senate. 

As  the  assembly  of  1838  is  admitted  by  all  to  have  possessed 
an  unusual  amount  of  talent  and  moral  worth,  and  especially  of 
juridical  talent,  it  seems  proper  that  this  court  should  know  what 
gentlemen  in  that  house,  and  particularly  the  ])rofession,  gave 
their  sanction  under  oath  to  this  bill.     They  were  the  following: 


Edmund  Raynsford,  Albany. 
Setli  H.  Pratt,  Allegany. 
Samuel  Russell,     do. 
James  Stoddard,  Broome. 
Isaac  S.  Miller,      Cayuga. 
Henry  R.  Filley,       do. 
Nathan  G.  Morgan,  do. 
Abner  Lewis,    Chautaiique. 
George  A.  French,   do. 
Thomas  I.  Allen,      do. 
Hiram  White,  Chemung. 
Henry  Balcom,  Chenango. 
Justus  Parce,  do. 

William  H.  Toby,  Columlia. 
William  A.  Dean,        do. 
Abraham  Bain,  do. 

John  Osgood,     Cortland. 
David  Matthews,     do. 
Cornelius  Dubois,  Dutchess. 
Lewis  F.  Allen,    Erie. 
Cyrenus  Wilbur,    do. 
Asa  Warren,  do. 

Gideon  Hammond,  Essex. 
Luther  Bradish,  Franklin. 
John  Head,        Genesee. 
Andrew  H.  Green,  do. 
Thomas  B.  Cooke,  Oreen. 
Peter  Hubbell,  do. 

Daniel  Wardwell,  Jefferson. 
Benj.  D.  Silliman,  Kings. 
Cornelius  Bergen,     do. 
Geo.  W.  Patterson,  Livingston. 
William  Scott,  do. 

William  F.  Bostwick,  Madison. 
12 


Onesimus  Mead,  Madison. 
William  Lord,  do. 

John  P.  Patterson,  Monroe. 
Ezra  Sheldon,  jun.,     do. 

Marcellus  Weston,   \fntgomery 
i  &  Ha7nilton. 
Abraham  V.  Putman,        do. 
Jeremiah  Nellis,  do. 

David  B.  Ogden,    New  York. 
John  I.  Labagh,  do. 

Adoniram  Chandler,    do. 
Willis  Hall,  do. 

Alfred  Carhart,  do. 

John  B.  Scoles,  do. 

Garret  H.  Stryker,        do. 
Evan  Griffith,  do. 

Heman  W.  Childs,       do. 
Anson  Willis,  do. 

Samuel  B.  Ruggles,     do. 
David  Hurd,  Niagara. 

Peter  B.  Porter,  jun.,    do. 
Russell  Fuller,        Oneida. 
Fortune  C.  White,      do. 
Henry  Hearsey,  do. 

Phares  Gould,  Onondaga. 

James  R.  Lawrence,         do. 
Azariah  Smith,  do. 

Henry  W.  Taylor,  Ontario. 
Jonathan  Buell,  do. 

David  Hudson,  do. 

Hudson  M'Farlan,         Orange. 
Goldsmith  Denniston,      do. 
Stephen  W.  FuUerton,    do. 
Horatio  Reed,  Orleans.. 
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Arvin  Rice,  Oswego. 

John  ]M.  Richardson,   do. 
John  A  King,  Queens. 
Hezekiah  Hull,     Rensselaer. 
Jacob  A.  Tenyck,        do. 
Israel  Oakley,  Richmond. 
David  Clark,  Rockland. 
Calvin  Wheeler,        Saratoga. 
Walter  Van  Vechten,      do. 
Silas  H.  Marsh,  Schenectady. 


Mitchell  Sanford,  Schoharie. 
Nathan  Wakeman,  Seneca. 
John  Coryell,  Tioga. 
Robert  Svvartvvout,  Tompkins 
Benjamin  R.  Bevier,  Ulster. 
Esbon  Blackman,  Wayne. 
Nicholas  Cruger,  Westchester. 
Francis  Barretto,  do. 

Niles  Beuham,  Yates. 


The  Senate  received  this  bill  from  the  assembly  ou  the  IGth 
of  April,  and  read  it  a  first  and  second  time. 

Three  days  afterwards,  viz.,  on  the  9th  of  April,  Mr.  Yonng, 
from  "  the  select  committee,  to  which  was  referred  that  part  of 
the  Governor's  message  which  relates  to  the  repeal  of  the  restrain- 
ing law,  and  tlie  introduction  of  free  competition  in  the  business 
of  banking,"  made  an  elaborate  report,  which  is  principally 
occupied  with  a  history  of  the  fluctuations  of  trade  in  England 
and  this  country,  and  a  discussion  of  the  elementary  principles 
■of  currency.*  A  few  quotations  from  it  will  answer  the  purposes 
of  this  argument. 

After  referring  to  the  report  of  the  committee  of  the  Senate 
made  the  previous  year,  on  the  subject  of  a  general  system  of 
private  banking,  and  adopting  the  opinions  of  that  report,  the 
committee  say : 

^'  The  subject  of  free  competition  in  banking  has,  for  some  time  past,  very 
much  occupied  the  yjublic  mind."     [Senate  Doc.  1838,  No.  68,  p.  2.] 

"  Impressed  by  the  current  of  the  public  will,  the  Governor  has  recom- 
mended to  the  Legislature  '  to  discontinue  the  present  mode  of  granting 
charters,  and  to  open  the  business  of  banking  to  a  full  and  free  competition, 
under  such  general  restrictions  and  regulations  as  are  necessary  to  ensure  to 
the  public  at  large  a  sound  currency.'  "     [lb.] 

In  conclusion,  they  say : 
"The  security,  responsibility,  checks,  and  restraints  which  ought  to  be 


*  This  report  is  written  with  great  spirit  and  force  ;  and  exhibits  exten- 
sive research,  and  a  familiar  acquaiutance  with  the  subjects  treated  ;  but  the 
imagination  of  Senator  Young  was  evidently  greatly  excited  on  those  sub- 
jects when  he  wrote  it.  His  views  are  certainly  too  extravagant  and  ultra 
for  the  practical  wisdom  of  the  present  day. 
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imposed  upon  banking  associations,  are  indicated  in  tlie  report  to  wliicli 
reference  lias  been  made,  and  need  not  be  repeated."     [lb.,  p.  39.] 

The  senate  took  up  the  bill,  in  committee  of  the  Y/hole,  on 
the  16th  of  April,  and  again  on  the  17th,  when  it  was  reported 
to  the  senate,  with  amendments.  The  senate  then  proceeded  to 
consider  and  determine  several  other  amendments,  offered  by  dif- 
ferent senators,  all  of  which  failed,  except  one  offered  by  Senator 
Beckwith,  which  was  to  add  a  new  section  at  the  end  of  the  bill, 
in  substance  the  same  as  the  present  thirty-third  section,  except 
fixing  the  specie  basis  of  circulation  at  fifteen,  instead  of  twelve 
and  one-half  i:>er  cent.,  as  it  now  is. 

Thus  amended,  the  bill  was  approved,  and  ordered  to  a  third 
reading,  by  a  vote  of  twenty-four  to  eight.  It  was  read  the  third 
time  the  same  day,  and  after  being  so  read,  Senator  Powers 
offered  a  resolution,  that  it  required  a  two-thirds  vote  to  pass  it. 
This  resolution  was  decided  in  the  negative  by  a  vote  of  seven- 
teen to  ten.  The  bill,  when  this  vote  w^as  taken,  was  the  same 
precisely  as  the  law  now  is,  except  the  difference  mentioned  in 
the  amount  of  the  specie  basis ;  for  the  assembly,  as  we  shall  soon 
see,  adopted  all  the  amendments  of  the  senate,  except  the  new 
section  respecting  the  specie  basis,  and  finally  agreed  to  that, 
modified  as  to  the  amount  of  the  per  cent,  as  it  now  stands. 

Hence,  the  vote  of  the  senate  was  the  expression  of  the  direct 
opinions  of  the  senators  upon  not  only  the  general  question  of 
the  constitutionality  of  the  statute,  but  upon  the  question 
whether  the  associations  were  corporations. 

The  senators  who  tlius  gave  their  solemn  opinions  in  favor  of 
the  constitutionality  of  this  law,  were : 


Frederick  A.  Tahnadge,  1st  District. 
Gulian  C.  Verplanck,  1st  District. 
Henry  A.  Livingston  :?d  District. 
David  Spraker,  4th  District. 
Samuel  Young,  4^^  District. 
Martin  Lee,  4tti  District. 
Micali  Sterling,  5th  District. 
Levi  Beardsley,  Gth  District. 
Daniel  S.  Dickinson,  Gth  District. 


Laurens  Hull,  GiJi  District. 
Chester  Loouiis,  7th  District. 
John  Beardsley,  7th  District. 
Samuel  L.  Edwards,  7th  District. 
John  ]Maynard,  7th  District. 
Isaac  Lacy,  SfJi  District. 
Samuel  Works,  Sth  District. 
William  A.  Moseley,  Stii,  District. 


On  the  same  day  the  senate  passed  the  bill  by  a  vote  of  twenty 
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to  eight.  All  the  senators  who  expressed  opinions  in  favor  of 
the  constitutionality  of  the  hill,  and  that  it  was  not  a  two-thirds 
hill,  voted  for  it  on  its  hnal  passage,  except  Senator  Young ;  and 
three  of  those  who  were  of  opinion  that  it  was  a  two-thirds 
bill,  viz.,  Coe  S.  Downing,  from  the  first  district,  John  P.  Jones, 
from  the  second,  and  Edward  P.  Livingston,  from  the  third,  voted 
for  it  on  its  final  passage ;  as  did  also  Henry  A.  Van  Dyck,  from 
the  second  district,  who  did  not  vote  on  the  other  question. 

The  bill  was  sent  the  same  day,  viz.,  the  17th  of  April,  to  the 
assembly,  who  referred  it  and  the  amendments  of  the  senate  to 
a  s^^ecial  committee,  of  which  Mr.  Patterson  was  chairman,  who 
the  next  day  reported  and  recommended  that  the  assembly 
agree  to  all  the  amendments  of  the  senate,  except  the  one  respect- 
ing the  specie  basis ;  which  was  accordingly  done.  The  senate 
adhered  to  its  amendment,  and  the  assembly  insisted  upon  its 
resolution  of  non-concurrence.  Each  house  then  appointed  a 
committee  of  conference,  who  agreed  on  the  section  as  it  now 
stands.  Both  houses  approved  of  the  compromise,  and  the  bill 
was  sent  to  the  Governor  and  approved  by  him  the  same 
day. 

No  statute  of  this  state,  I  presume,  ever  underwent  ar  fuller 
discussion,  or  elicited  more  legislative  and  financial  talent  and 
research.  The  attention  of  the  whole  state  was  directed  to  the 
subject,  from  the  chief  magistrate  to  the  humblest  citizen.  The 
assembly  went  into  committee  of  the  whole  on  this  bill  twenty- 
six  different  times,  and  on  nearly  as  many  different  days ;  and 
took  upon  it  and  its  different  sections  FOtJRTEEisr  divisions,  and 
the  senate  eight.  The  Governor  approved  of  the  lull,  knoAving 
it  had  been  passed  as  a  majcnity  bill ;  for  it  had  not  the  certifi- 
cate required  by  statute  to  be  attached  to  two-thirds  bills.  (1  E. 
S.  156,  §  3.)  Had  his  opinion  been,  that  it  was  either  an  uncon- 
stitutional or  a  two-thirds  bill,  it  would  have  been  his  unques- 
tionable duty  to  withhold  his  approbation. 

The  origin,  progress,  and  final  passage  of  the  bill,  and  espe- 
cially the  message  of  the  Governor  which  recommended  it,  the 
reports  of  the  committees  of  the  senate  and  assembly,  and  the 
vote  of  the  senate  relative  to  its  being  a  two-thirds  bill,  all  concur 
in  furnishing  condusicc  evidence  that  the  Legislature  did  not 
intend  by  it  to  create  corporations. 


LECTURES   AND   OTHER   WRITINGS.  181 

The  fact  has  ah'eady  been  meutiouecl,  that  the  Legislature  of 
this  state  has  never  passed  an  act  of  incorporation,  general  or 
special,  without  giving  the  corporate  body  a  seal.  If  there  was 
any  doubt  about  the  intention  of  the  Legislature  in  this  instance, 
the  omission  to  give  the  association  seals  would  solve  that 
doubt.  I  have  not  felt  at  liberty  to  omit  a  reference  to  this  cir- 
cumstance, though  I  cannot  but  regard  it  as  comparatively  unim- 
portant, when  there  are  so  many  other  decisive  proofs  of  the 
intention  of  the  Legislature. 

The  intention  of  the  lawgivers  being  known,  and  I  might  add 
admitted  by  the  counsel  for  the  defendant,  how  can  a  court  of 
justice,  which  expounds  but  does  not  make  the  law,  disregard 
that  intention  ? 

If  it  is  done  at  all,  it  can  only  be  on  the  ground  that  the 
Legislature  designed  to  evade  the  constitution,  and  have  passed  a 
statute  in  fraud  of  its  provision.  This,  in  other  language,  is  say- 
ing that  the  ninety-six  senators  and  members  of  the  assembly 
who  voted  for  it  have  disregarded  their  oaths.  That,  instead  of 
supporting  "  the  constitution  of  the  state  of  New  York,"  as  those 
oaths  required,  they  have  deliberately  violated  it.  When  we 
recall  the  names,  characters,  and  services  of  those  gentlemen,  the 
thought  is  revolting.  No  ;  the  true  and  correct  view  of  the  sub- 
ject is,  that  those  distinguished  pul^lic  servants,  and  honesi  men, 
did  not  intend  one  thing  and  express  another;  but,  that  seeing 
the  necessity  of  a  change  in  our  system  of  banking,  determined 
to  open  it  to  our  citizens  generally,  and  permit  them  to  prosecute 
it,  if  they  chose,  in  the  form  of  associations  which  neither  had 
corporate  powers,  nor  would  be  subjected  to  corporate  odium; 
yet  under  such  regulations  as  would  secure  to  the  people  a  safe 
and  convenient  currency.  These  associations  may  be  called 
limited  partnerships,  joint-stock  companies,  or  whatever  else  any 
one  chooses,  so  long  as  they  are  not  corporations. 

In  discussing  this  branch  of  my  subject,  I  would  call  the 
attention  of  the  court  to  the  proposition,  that  the  only  safe  evi- 
dence of  the  intention  of  the  sovereign  power  to  create  a  corpora- 
tion is  an  explicit  legislative  enactment.  If  that  is  wanting,  it  is 
almost,  if  not  quite  certain,  that  the  sovereign  will  is  not  that  a 
corporation  shall  exist ;  and  probably  in  this  country  the  safest 
and  best  rule  would  be,  that  nothing  but  a  clear  and  unequivo- 
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cal  legislative  declaration  shall  constitute  a  corporation.  But 
whether  that  is  the  preferable  rule  or  not,  at  least  this  is  clear, 
that  in  the  absence  of  such  declaration,  nothing  but  the  strongest 
reasons  and  most  unequivocal  evidence  should  be  considered  suf- 
ficient to  authorize  a  judicial  opinion  in  favor  of  a  corporate 
existence. 

Let  the  subject  then  be  viewed  in  what  liglit  it  may,  the  con- 
clusion appears  to  be  the  same,  viz.,  that  the  associations  autho- 
rized by  this  statute  are  not  corjwrations. 

My  second  position  is  that,  admitting  that  tlie  associations 
authorized  by  this  statute  are  corporations,  still  the  statute  is 
constitutional. 

Statute  Constitutional,  though  Associations  are  Corporations. — 
As  the  act  must  be  presumed  to  have  been  correctly  passed,  as 
will  be  hereafter,  I  trust,  most  satisfactorily  shown ;  that  is,  by  a 
majority  of  a  quorum  of  each  house,  if  the  bill  is  a  majority  bill, 
and  by  "  the  assent  of  two-thirds  of  the  memliers  elected  to  each 
branch  of  the  Legislature,"  if  the  bill  is  a  two-thirds  bill ;  the 
question  arising  under  my  second  position  is,  whether  the  Legis- 
lature can  pass  a  law  by  any  vote,  majority  or  two-thirds,  autho- 
rizing the  formation  of  an  indefinite  and  unlimited  number  of 
bodies  corporate,  or  in  other  words,  whether  the  Legislature  can 
now  provide  by  a  general  law  for  the  incorporation  of  an  un- 
limited number  of  voluntary  associations,  as  it  could,  and  did  in 
many  instances,  before  the  adoption  of  the  present  constitution. 

It  is  admitted  by  all,  that  previous  to  the  adoption  of  the 
present  constitution,  the  Legislature  had  unquestionable  author- 
ity to  pass  general  laws  of  incorporation,  and  the  power  had 
been  exercised  in  five  prominent  instances,  viz. : 

"An  act  relative  to  the  university,"  passed  April  5, 1813  (3  E. 
Laws,  2G3),  which  authorized  the  incorporation  of  an  indefinite 
and  unlimited  number  of  colleges  and  academies. 

"An  act  to  provide  for  the  incorporation  of  religious  socie- 
ties," passed  April  5,  1813  (3  R.  S.  292),  which  authorized  the  in- 
corporation of  a  like  number  of  religious  societies. 

"  An  act  to  incorporate  such  persons  as  may  associate  for  the 
purpose  of  procuring  and  erecting  public  liliraries  in  this  state," 
passed  April  1,  1796  (3  R.  S.  288),  which  authorized  the  incorpo- 
ration of  the  like  number  of  libraries. 
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"  An  act  to  incorporate  medical  societies,  for  the  purpose  of 
regulating  the  practice  of  physic  and  surgery  in  this  state,"  passed 
April  10,  1813  (3  R  S.  304),  which  authorized  the  incorporation 
of  a  medical  society  in  each  of  the  counties  in  this  state. 

'•An  act  relative  to  incorporations  for  manufacturing  pur- 
poses," passed  March  22,  1811,  which  authorized  the  incorpora- 
tion of  an  indefinite  and  unlimited  number  of  voluntary 
associations  for  manufacturing  purposes. 

I  Avill  here  repeat  the  clause  in  the  constitution,  which  it  is 
contended  has  deprived  the  Legislature  of  the  power  to  pass 
general  laws  of  incorporation.     It  is  in  the  folloAving  words  : 

"  Sec.  9.  The  assent  of  two-tliirds  of  the  members  elected  to  each  branch 
of  the  Legislature  shall  be  requisite  to  every  bill  appropriating  the  public 
moneys  or  property  for  local  or  private  purposes,  or  creating,  continuing, 
altering,  or  renewing  any  body  politic  or  corporate."     [Const.,  Art.  7,  §  9.] 

The  first  proposition  for  which  I  contend  on  this  branch  of 
the  discussion  is,  that  this  clause  in  the  constitution  is  not  appli- 
cable to  a  general  law,  which  authorizes  all  our  citizens  to  unite 
in  companies,  and  incorporate  themselves  to  carry  on  any  busi- 
ness or  manufacture  w'hich  the  Legislature  may  think  can  be 
more  usefully  and  beneficially  for  the  community,  conducted  in 
that  way,  than  by  individual  effort  ;  but,  on  the  contrary,  was  in- 
tended to  apply  to  every  separate  act  of  incorporation  which  the 
Legislature  might  thereafter  pass,  conferring  privileges  on  a  few, 
to  the  exclusion  of  the  many,  and  thus  restrain  and  impede  the 
granting  of  monopohes,  which  are  exclusive  privileges,  and  pro- 
duce inequalities  of  rights ;  giving  to  a  few  citizens  advantages 
which  are  refused  to  all  others. 

Two  ofiicial  opinions  on  this  subject  have  been  delivered  by 
two  successive  attorney-generals  of  this  state,  viz.,  Messrs.  Bron- 
son  and  Beardsley — one  on  a  call  from  the  senate,  and  the  other 
on  a  call  from  the  assembly. 

The  acknowledged  talents  and  respectability  of  these  officers 
entitle  their  opinions  to  great  consideration.*     When  we  reflect. 


*  Mr.  Justice  Bronson  here  remarked  that  his  opinion,  alluded  to,  ought 
not  to  be  regarded  as  an  authority.  It  was  formed  without  the  benefit  of 
argument  by  counsel,  and  was  worth  no  more  than  the  reasons  it  contained, 
and  he  should  be  happy  to  hear  them  fully  examined. 
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however,  that  those  officers  have  not  the  aid  of  arguments  bv 
counsel,  and  are  frequently  obliged  to  give  their  opinions  to  the 
Legislature,  without  full   time  for  examination  and  reflection, 
and  in  the  midst  of  other  pressing  professional  and  official  en- 
gagements, we  can  hardly  expect  from  them  the  matured  and 
cautious  judgment  of  a  judicial  decision.    These  private  acts  of 
incorporation  are  also  often  blended  with  the  attachments,  inter- 
ests, and  struggles  of  political  partisanship,  and  that  man  is  more 
than   human   who   can   wholly  guard    against   their  influence, 
while  surrounded  by  them,  and  enjoying  honors  and  distinction, 
which  are,  to  some  extent  at  least,  the  reward  of  partisan  fidelity. 
One  of  tlicse  opinions  was  delivered  in  1835,  and  the  other  in 
1837;  both,  unfortunately,  since  the  policy  of  creating  incorpo- 
rations, especially  for  banking  purposes,  had  become,  in  some 
measure,  a  beacon  light,  by  which  to  rally  and  direct  party  zeal. 
We  know  the  learned  and  upright  judge  who  now  fills  one  of  these 
seats,  too  well  to  doubt  that  he  is  not  only  willing,  but  happy  to 
have  recalled,  on  this  occasion,  any  incident  or  influence  which 
may,  perchance,  have  imperceptibly  exposed  him  to  error,  w^hen, 
as  attorney-general,  he  gave  the  opinion  alluded  to.     Knowing 
our  danger,  we  may  escape,  and  that  voice  is  friendly  which  gives 
us  warning. 

Attorney  General  Bronson  gave  his  opinion  on  the  Gth  of 
January,  1835,  on  the  call  of  the  senate.  (Senate  Documents  of 
1835,  No.  4.)  After  a  jiretty  full  discussion  of  the  subject  refer- 
red to  him,  which  was  a  proposed  amendment  of  the  general  act 
authorizing  incorporations  for  manufacturing  purposes,  he 
arrives  at  several  conclusions,  of  which  the  third  is  as  fol- 
lows: 

"  The  Legislatiire  cannot  now  provide  by  general  laws  for  tlie  incorpora- 
tion of  voluntary  associations,  but  must  act  directly  in  every  grant  of  corpo- 
rate privileges ;  creating  some  one  or  more  corporations  in  particular.'' 
[lb.,  p.  13.] 

Attorney  General  Beardsley  gave  his  opinion  on  the  18th  of 
April,  1837,  on  the  call  of  the  assembly.  (Assembly  Doc.  of  1837, 
No.  303.)  After  a  more  limited  discussion  than  that  of  his  pre- 
decessor, he  states  several  conclusions  on  the  subject  referred  to 
him,  which  was  the  "  Act  to  authorize  associations  for  the  pur- 
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pose  of  banking,"  which  the  assembly  proposed  to  pass  in  1837, 
and  Avhich  I  liave  mentioned  in  the  former  part  of  my 
argument,  the  third  of  which  concUisions  is  in  these  words: 

"  That  the  bill  is  unconstitutional,  as  it  assumes  to  autliorize  the  creation 
of  an  indefinite  and  unlimited  number  of  bodies  corporate,  and  should  it 
pass  into  a  statute,  and  associations  be  formed  under  it,  they  would,  for  the 
purposes  contemplated,  be  absolutely  null  and  void."     [lb.,  p.  9.] 

The  resolution  of  the  assembly  calling  for  this  opinion  was 
passed  on  the  13tli  of  April,  and  the  opinion  was  delivered  on  the 
18th.  A  brief  space  for  forming  an  opinion,  fraught  with  such  a 
momentous  result.  A  result  which  strips  the  Legislature  of  our 
state  of  a  power,  exercised  repeatedly  from  almost  the  commence- 
ment of  our  Government,  with  the  happiest  and  most  beneficial 
effects. 

jMr.  Bronson,  in  the  forepart  of  the  same  opinion,  in  which 
he  states  his  conclusion  against  the  power  of  the  Legislature  to 
"provide  by  general  laws  for  the  incorjioration  of  voluntary  asso- 
ciations," in  ansAver  to  the  first  interrogatory  from  the  senate, 
states  the  following  as  his  answer: 

"  First.  The  attorney-general  can  see  no  substantial  ground  for  doubt 
that  the  Legislature  may,  by  one  act,  create  two  or  more  corporations.  The 
constitution  says  nothing  on  that  subject.  It  only  prescribes  the  number  of 
votes  which  shall  be  necessary  to  every  bill  creating  a  corj)orate  body ;  leav- 
ing all  other  questions  about  the  passing  of  such  laws  as  they  stood  before, 
to  the  discretion  of  the  Legislature.     [lb.,  p.  4.] 

In  other  words,  an  act  may  be  passed,  creating  any  given 
number  of  corporations,  from  one  to  one  hundred  thousand,  pro- 
vided each  company  is  distinctly  and  directly  incorporated  by  the 
act. 

Both  of  these  conclusions  are  formed  on  the  same  section  of 
the  constitution.  It  seems  impossible  to  reconcile  these  two 
constructions  of  it.  What  is  there  in  the  language  or  spirit  of 
the  constitution  wiiich  will  prohibit  the  Legislature  from  pass- 
ing a  general  law  for  the  incor])oration  of  an  unlimited  number 
of  voluntary  associations — that  is,  from  incorporating  as  many 
companies  as  our  citizens  choose  to  form — and  yet  permit  the 
Legislature,  by  a  law,  to  incorporate  as  many  companies  as  our 
citizens  choose  to  a2')ply  for.     The  only  difference  is,  that  in  the 
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one  case,  the  Legislature  anticipate  the  applications,  and  pass  a 
general  law  to  meet  them ;  in  the  other,  they  wait  till  the  appli- 
cations are  made,  and  then  by  one  law  incorporate  them  all.  But 
I  submit,  that  the  mode  of  legislation  proposed  is  far  less  safe 
than  the  one  condemned.  For  a  laAV  containing  ten,  one  hun- 
dred, or  any  given  number  over  one  of  distinct  incorporations, 
cannot  so  readily  or  conveniently,  nor  will  be  likely  to  be  so 
thoroughly  scrutinized  by  the  members  of  the  Legislature,  as  a 
general  law  of  incorporation,  plainly  designating  the  object  of 
associating,  and  placing  distinct  landmarks  and  strong  barriers 
around  the  incorporations  permitted. 

In  truth,  the  constitution  neither  directs  as  to  one  or  the 
other  mode.  It  is  silent  upon  both ;  and  as  Mr.  Bronson  says  in 
his  first  conclusion : 

"  The  constitution  says  nothing  on  that  subject.  It  only  prescribes  the 
number  of  votes  which  shall  be  necessary  to  every  bill  creating  a  corporate 
body,  leaving  all  other  questions  about  the  passage  of  such  laws  as  they 
stood  before,  to  the  discretion  of  the  Legislature." 

This  view  of  the  constitution  has  been  taken  also  by  every 
Legislature  since  its  adoption,  as  appears  by  a  joint  rule  of  the 
two  houses,  which  has  been  in  force  for  years.  It  is  in  these 
words:  "The  same  bill  shall  not  create,  renew,  or  continue  more 
than  one  incorporation,  nor  contain  any  provisions  in  relation  to 
altering  more  than  one  incorporation."  (See  Joint  Rules.)  And 
Mr.  Bronson,  after  quoting  this  rule,  adds:  ''This  rule  must 
have  been  adopted,  on  the  ground  that  the  subject  had  not  been 
regulated  by  the  constitution,  but  rested  in  the  discretion  of  the 
Legislature."     [P.  5.] 

Mr.  Beardsley  also  holds  this  language  in  his  opinion  (p.  8). 
Speaking  of  the  constitution,  he  says : 

"  In  its  strict  terms,  the  clause  is  confined  to  bills  which  assume  to  create 
corporate  bodies,  and  does  not  extend  to  one  which  authorizes  their  creation 
by  the  voluntary  association  of  individuals."  He  adds  :  "  Bat  this,  in  the 
opinion  of  the  attorney-general,  would  be  too  narrow  a  construction  of  that 
instrument ;  it  would  disregard  its  spirit  and  object,  and  adhere  with  rigid 
technicality  to  the  letter.  As  imderstood  by  the  attorney-general,  it  requires 
that  all  corporations  thereafter  to  be  formed  by  the  Legislature,  should 
receive  the  direct  assent  of  two-thirds  of  the  members,  in  the  passage  of  bills, 
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indicating  and  creating  eacli  particular  institution.     This  is  the  spirit  of  the 
provision,  and  is  consistent  witli  the  letter." 

The  court  will  at  once  see  tliat  Mr.  Beardsley  does  not  prove, 
but  assumes,  that  the  spirit  of  the  constitution  is  different  from 
its  kiiguage.  He  refers  to  nothing  in  the  context ;  to  no  other 
parts  of  the  constitution,  nor  to  contemporaneous  history,  which 
are  the  usual  sources  of  light  in  giving  construction  to  doubtful 
clauses  of  a  constitution;  to  nothing  to  justify  his  assumption 
that  the  spirit  and  object  of  the  constitution  are  different  from  its 
language.  And  yet,  on  such  untenable  ground,  he  gives  it  a  con- 
struction which  deprives  the  Legislature  of  an  otherwise  unques- 
tionable power ;  and  that,  too,  in  direct  violation  of  a  well-settled 
rule  of  construction,  viz.,  that  when  the  language  of  such  an  in- 
strument is  plain  and  intelligible,  a  court  is  not  at  liberty  to 
depart  from  it. 

Both  of  the  gentlemen  direct  their  efforts  far  more  to  proving 
what  the  constitution  should  be,  than  what  it  actually  is.  A 
perusal  of  their  opinions  will  fully  justify  this  remark.  They  ap- 
pear to  be  deeply  impressed  with  the  idea,  that  the  state  is  in  great 
danger  of  receiving  irreparable  injury  from  the  increase  of  corpo- 
rations ;  and  they  seem  to  regard  it  as  their  duty  to  find  some 
constitutional  mode  of  checking  tlieir  multiplication. 

Mr.  Bronson  says : 

"  It  is  impossible  to  read  the  clause  without  perceiving  that  the  design 
of  the  convention  was  to  impose  a  check  on  the  increase  of  corporations." 
[Page  9.] 

"  When  such  grants  are  made  with  an  exclusive  reference  to  the  interests 
of  the  applicants;  and  when,  however  laudable  may  be  the  object,  they  are 
multiplied  beyond  the  public  wants,  a  positive  injury  is  done  to  the  whole 
community." 

"  The  subject  must  have  been  regarded  in  this  light  by  the  framers  of  the 
constitution  ;  and  without  wholly  prohibiting  future  grants,  they  imposed 
such  a  check  on  the  Legislature  as  was  deemed  best  calculated  to  secure  the 
people  against  the  unnecessary  increase  of  corporate  franchises."     [Page  10.] 

The  remedy  Mr.  Bronson  proposes  for  the  evil  is  indicated  by 
the  following  extract  from  his  opinion  : 

"  The  construction  which  more  certainly  than  any  other  will  attain  this 
end,  is  that  which  requires  the  Legislature,  in  cases  not  already  provided  for 
by  law,  to  act  directly  on  every  question  of  this  description  ;  and  which 
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requires  the  assent  of  the  members — not  to  a  bill  under  which  an  indefinite 
number  of  corporations  may  spring  into  life,  but  to  a  bill  creating  some  one 
or  more  corporate  bodies  in  particular.  This  construction,  while  it  is  not  in- 
consistent with  the  letter  of  the  constitution,  is  best  calculated  to  give  full 
effect  to  the  intention  of  the  convention,  and  secure  the  public  against  the 
unnecessary  increase  of  corporate  franchises."     (Pages  10,  11.) 

Mr.  Beardsley  also  says  : 

"  The  mischief  which  the  constitution  designed  to  prevent,  was  the  inor- 
dinate increase  of  private  corporations."  (Page  8.)  "  The  restraint  is  upon 
their  undue  multiplication."     (Page  11.) 

The  remedy  Tvhicli  he  indicates  for  this  eTil  is  the  same  as 
that  proposed  by  his  predecessor.    He  says : 

"  The  constitution  demands  that  the  legislative  discretion  and  judgment 
shall  be  applied  to  every  corporation  which  must  be  created  by  bill.  If  the 
contemplated  institution  is  approved  by  the  requisite  number  of  members, 
the  bill  should  pass  into  a  law.  But  the  discretion  and  judgment  which  are 
thus  invoked,  and  the  exercise  of  which  is  thus  enjoined,  can  in  no  sense  be 
exerted  in  the  creation  of  institutions  which  spring  into  existence  at  the 
bidding  of  individuals."     (Page  9.) 

Who  does  not  see — and  I  ask  these  gentlemen  themselves,  if 
now,  "vvhcn  the  incidents  and  associations  of  the  moment  have 
passed,  if  they  do  not  see — that  they  were  laboring  under  an 
undue  apprehension  of  e^il  in  regard  to  the  increase  of  corpora- 
tions ?  The  remedy,  too,  which  they  propose,  all  must  see  Avas 
entirely  fallacious  as  an  obligatory  constitutional  restriction  on 
the  Legislature.  For  what  legislature,  who  had  deliberately  re- 
solved to  authorize  prospectively  one  hundred  or  an  unlimited 
number  of  corporations  to  promote  and  favor  a  particular  branch 
of  trade  or  business,  would  refuse  any  number  of  separate  appli- 
cations for  the  same  purpose  ?  Besides,  the  history  of  the  state 
for  the  last  fifteen  years,  during  which  the  new  constitution  has 
been  in  operation,  shows  that  while  no  evils,  political  or  moral, 
have  been  experienced  from  tlje  many  corporations  formed  under 
our  general  laws,  we  have  suffered  deep  and  abiding  evil  from 
our  legislation  in  favor  of  private  corporations  and  their  subse- 
quent action.  The  lobby  of  our  legislative  halls  has  become  a 
by-word  and  a  reproach.  Hoav  have  coiporate  rights  been 
stealthily  obtained  from  the  Legislature  ?     "What  acts  of  incor- 
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poration  have  savored  of,  and  raised  high  through  the  state,  the 
notes  of  alarm  and  indignation  against  undue  influence,  if  not 
disgusting  corruption  ?  It  may  certainly  be  said.  Not  general 
acts  of  incorporation.  Both  the  gentlemen  appear  to  have  sup- 
posed that  if  the  Legislature  was  deprived  of  the  power  to  pass 
laws  Avhich  did  not  directly,  and  in  terms,  incoi-porate  a  specific 
company  or  companies  by  name,  and  were  thus  obliged  to  look 
directly  upon  each  corporation  created,  the  evil  they  so  greatl}' 
apprehended  would  be  checked.  For  they  well  concluded, 
both  from  the  past  history  of  our  legislation,  the  operation  of  the 
joint  rule  before  mentioned,  and  the  fitness  of  things,  that  it  was 
highly  improbable  that  our  Legislature  would  directly  incorpo- 
rate, by  one  law,  more  than  one  specific  corporation,  and  tlius 
they  were  led,  the  one  to  propose,  and  the  other  to  approve,  an 
entirely  new  idea,  which  was,  that  l^y  no  vote,  either  majority 
or  two-tliirds,  could  the  Legislature  pass  any  bill  of  incorpora- 
tion which  did  not,  in  the  language  of  Mr.  Bronson,  "create 
some  one  or  more  corporate  bodies  in  particular,"  by  direct  legis- 
lative action  on  the  question,  and  in  the  language  substantially 
of  Mr.  Beardsley,  which  did  not  receive  the  direct  assent  of  two- 
thirds  of  the  members  elected  to  each  branch  of  the  Legislature, 
and  indicate  and  create  a  particular  institution.  The  history 
of  our  legislation  and  of  the  adoption  of  the  constitution  shows 
that  this,  in  the  broad  form  presented,  was  fresh  ground.  While 
it  is  not  the  usual  mode  of  creating  corporations  by  a  separate 
and  distinct  bill  for  each  act  of  incorporation,  inasmuch  as  it 
permits  any  given  number  of  corporations  in  particular  to  be 
created  by  one  bill,  so  neither  is  it  the  other  mode  by  general 
act.  Yet,  as  it  were  by  a  side  wind,  it  takes  from  the  Legislature 
the  well  known  and  understood  power  of  enacting  general  laws 
of  incorporation  in  the  ordinary  form.  I  hazard  nothing  in 
saying  that  the  convention  which  adopted  the  constitutional 
provision  never  even  approached  its  conception.  What  a  ncAv 
form  our  incorporating  laws  would  assume  if  it  was  carried  into 
practice!  How  the  convention  would  have  been  startled,  and 
with  what  surprise  would  our  Kents,  Spencers,  and  others  who 
w^ere  members,  been  struck,  had  the  new  legislative  offspring,  to 
which  they  were  unconsciously  giving  existence,  appeared  in  the 
full  stature  in  wiiich  it  is  proposed  to  us ;  and  if  informed  that 
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while  yet  in  youth,  some  years  short  of  majority,  it  would  control 
our  Legislature,  restrain  its  action,  strip  it  of  a  beneficial  power, 
they  would  have  strangled  it  past  hope.  It  descends  to  and  rests 
on  the  forms  of  the  bills  which  the  Legislature  are  to  pass,  and 
drives  us  to  the  inquiry  whether  the  convention  intended  to 
place  their  restriction  solely  on  so  slight  and  changeable  a  basis. 
The  mere  statement  of  the  inquiry  furnishes  the  answer. 

Lc  may  also  be  truly  said  that  a  bill  which  creates  at  once,  and 
without  further  action,  one  or  any  given  number  of  corpora- 
tions in  particular,  is  no  more  in  substance  a  bill  creating  Ijodies 
corporate,  than  a  Ijill  which  authorizes,  regulates  the  manner,  and 
designates  the  object  of  an  unlimited  number  of  corjjorations. 
They  are  both,  in  one  sense,  bills  creating  Ijodies  corporate,  but 
by  different  modes  of  legislation.  One  accomplishes  the  object 
in  one  wa}',  and  the  other  in  another.  In  either  case  the  corpo- 
rations may  be  said  to  be  created  by  bill.  And  the  legislative 
action  is  substantially  as  direct  in  one  case  as  the  other,  for 
there  is  no  efficient  action  in  either  case  except  in  passing  the 
bill.  The  true  difference  is,  that  in  one  case  tiie  corporation  is 
created  at  once,  and  the  only  act  remaining  to  be  done  is  accept- 
ance by  the  corporators ;  in  the  other,  the  corporators  are  to  per- 
form certain  acts  prescribed  by  the  statute.  There  is  more  or 
less  action  by  individuals  in  each  case.  And  the  convention 
embraced  and  acted  upon  two  ideas,  fairly  indicated  by  its  lan- 
guage, viz.:  1st,  Full  and  direct  creation  at  once  by  bill ;  and  2d, 
Separate  enactment; — which  two  ideas  are  the  distinguisliing 
features  of  the  mode  of  corporate  legislation  intended  to  be  pro- 
hibited, as  will  hereafter  be  more  fully  illustrated. 

And  the  question  recurs,  What  does  the  clause  in  the  consti- 
tution prohibit?  Does  it  prohibit  the  passage  of  general  laws  of 
incorporation,  or  not?  Before  discussing  the  question  on  its 
merits,  let  us  settle  the  matter  of  authority  upon  the  one  side  as 
well  as  the  other. 

Directly  opposed  to  the  opinions  of  Messrs.  Bronson  and 
Beardsley  is  the  unanimous  opinion  of  the  revisers  of  our  statutes 
— Messrs.  John  Duer,  B.  F.  Butler,  and  John  C.  Spencer.  They 
were  clearly  and  unequivocally  of  opinion  that  tliis  clause  of  the 
constitution  did  not  apply  to  a  general  law  authorizing  the  crea- 
tion of  corporations,  and  that  the  Legislature  had  the  same  jwwer 


LECTURES   AND  OTHER   WRITINGS.  191 

to  pass  such  laws  after  the  adoption  of  the  present  constitution 
as  they  had  before.  In  their  revision  they  proposed  to  revise  and 
amend  all  the  five  general  laws  of  incorporation  before  referred 
to.  (See  Revisers'  Reports,  chapter  15,  of  the  first  part.  Title  1, 
Articles  2,  3,  of  colleges;  Articles  4,  5,  of  academies;  Report  of 
chapter  18,  of  the  first  part.  Title  1,  of  religious  corporations; 
Title  2,  of  the  incorporation  of  hbrary  societies;  Title  3,  of 
medical  societies,  and  Title  4,  of  manufacturing  corporations.) 
They  also  proposed  an  entirely  new  general  law  of  incorporation, 
authorizing  an  indefinite  and  unlimited  number  of  corporatious 
of  *'  Obituary  Societies."'  (Revisers'  Reports,  chapter  18,  of  the 
first  part.  Title  6.) 

Mr.  Bronson,  in  his  opinion,  states,  in  reference  to  the  opinion 
of  the  revisers,  that  he  ''is  aware  that  there  is  high  authority  for 
a  contrary  opinion"  to  his  own.  The  Legislature  also,  which 
enacted  our  revised  statutes,  concurred  in  opinion  with  the  re- 
visers, and  approved  and  enacted  their  revision  of  the  general 
law  authorizing  the  incorporation  of  academies.  (2  Rev. 
Laws,  2G3,  Revisers'  Reports,  chapter  15,  Title  1,  Articles  4,  5 ; 
1  R.  S.  461.)  And  a  subsequent  Legislature  has  materially 
altered  and  amended  the  same  act  by  a  majority  vote,  as  the 
journals  will  show.     (Laws  of  1835,  chap.  34.) 

It  will  be  remembered  that  the  prohiljition  in  the  constitu- 
tion, whatever  it  is,  extends  to  every  law  '•  continuing,  altering, 
or  renewing  any  body  politic  or  coi'porate,"  as  well  as  creating  it. 
The  revisers,  consistent  throughout,  were  of  opinion  that  this 
clause  in  the  constitution  did  not  apply  to  amendments  and 
alterations  of  our  general  laws  of  incorporation,  any  more  than 
to  the  enactment  of  other  laws  like  them ;  and  so  Mr.  Bronson, 
in  his  opinion,  says.     This  is  his  language  : 

"  From  these  reports  it  will  be  seen  that  the  revisers,  who  were  gentle- 
men of  high  standing  in  the  legal  profession,  entertained  no  doubt  upon  two 
points ;  first,  that  the  existing  general  laws  for  creating  corporate  bodies 
were  still  in  force  ;  secondly,  that  they  might  be  revised  and  amended  iu  the 
same  manner  as  other  public  statutes."     (Page  7.) 

Mr.  Bronson,  however,  stated  the  following  as  one  of  his  con- 
clusions : 

"  FourtlL  The  existing  laws  for  the  incorporation  of  voluntary  associa- 
tions may  be  amended,  but  not  iu  such  a  manner  as  to  authorize  associations 
which  are  not  now  provided  for  by  law."     (Page  13.) 
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This  opinion  is  formed  on  the  constitutional  clause  we  are 
considering,  and  I  would  respectfully  inquire  how  it  can  be  held 
to  apply  to  a  law  altering  or  amending  a  body  politic  or  corporate 
in  some  particulars,  and  not  to  a  law  amending  or  altering  it  in 
other  particulars. 

The  thirteenth  section  of  the  seventh  article  of  the  constitu- 
tion contains  a  provision,  that  all  the  acts  of  the  Legislature  of 
this  state  then  in  force,  and  such  parts  thereof  as  were  repugnant 
to  the  constitution,  were  abrogated.  Yet  in  the  opinion  of  all, 
Messrs.  Bronson  and  Beardsley  included,  not  only  were  our 
general  laws  of  incorporation  then  in  force  unaflFected  by  the 
provision,  but  all  corporations  formed  under  them  since  its  adop- 
tion were  in  like  manner  unaflFected  by  it,  and  were  legally  and 
constitutionally  incorporated.  If  the  Legislature  cannot  pass 
general  laws  of  incorporation,  on  Avhat  principle  can  those  already 
passed  be  amended  or  altered?  And  if  they  cannot  be  altered, 
they  are  eternal ;  and  we  must  be  content  to  have  laws  that  no 
earthly  power  can  touch,  improve,  or  modify. 

We  have  also  the  opinion  of  the  late  Governor  of  this  state, 
the  Hon.  Wm.  L.  Marcy,  in  opposition  to  the  opinion  of  Messrs. 
Bronson  and  Beardsley.  In  his  message  of  1838,  before  quoted, 
he  says : 

"  Doubts  have  been  entertained  as  to  the  constitutional  competency  of 
the  Legislature  to  pass  a  general  banking  law  conferring  corporate  powers. 
Without  entering  into  the  argument  on  this  question,  I  will  only  say  that  I 
am  inclined  to  the  opinion  that  the  Legislature  have  the  power  to  pass  such 
a  law ;  but  the  spirit  of  the  constitution  requires  that  it  should  be  passed  as 
a  two-thirds  bill." 

He  adds : 

"  It  is  proper  I  should  also  say  that  this  opinion  is  entertained  with  much 
diffidence,  and  is  not  expressed  without  duly  considering  the  respectful 
deference  j  ustly  due  to  the  high  authority  by  which  it  is  opposed." 

To  this  may  be  added  the  deliberate  opinions,  after  full  dis- 
cussion, of  the  distinguished  members  of  the  profession  of  law 
who  were  in  the  senate  and  assembly  in  1838,  and  the  opinion  of 
a  great  number  of  the  soundest  lawyers  in  this  state,  who  have 
been  consulted  on  this  subject  by  the  different  associations  which 
have  been  organized  under  this  law,  and  many  of  whom  have 
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given  high  evidence  of  confidence  in  their  own  opinions  by  in- 
vesting their  funds  in  those  associations.* 

When  we  consider  the  high  general  and  professional  attain- 
ments of  the  revisers  of  our  laws,  and  their  peculiar  qualifications 
to  give  a  sound  and  correct  construction  to  our  constitution  ;  the 
high  judicial  reputation  of  our  late  Governor,  and  his  unques- 
tioned qualifications  to  judge  correctly  upon  the  true  construc- 
tion of  the  constitution ;  the  high  professional  reputation  of  a 
large  number  of  eminent  lawyers  who  voted  for  this  statute  in 
the  senate  and  assembly,  and  of  those  who  have  given  their 
opinions  to  the  associations,  and  vested  their  funds  in  them — it 
may  be  said,  without  any  impeachment  of  the  acknowledged 
professional  acquirements  of  Messrs.  Bronson  and  Beardsley,  that 
the  unanimous  and  concurring  opinions  of  the  three  revisers 
(sup]:)orted  as  they  are  by  the  opinions  of  others)  upon  all  the 


*  I  will  mention  two  prominent  instances.  Chancellor  Kent  and 
George  Griffin,  Esq.,  botli  of  whom  are  liberal  subscribers  to  the  Bank  of 
Commerce,  and  the  former  a  large  subscriber.  The  labors  and  reputation  of 
Chancellor  Kent  belong  to  the  country ;  and  nothing  which  I  can  say  will 
enhance  the  value  of  the  former,  or  add  to  the  latter.  It  is  sufBcient  to  men- 
tion his  name  to  inspire  all  the  confidence  that  human  worth  commands. 
I  may  be  allowed,  however,  to  remark,  that  althougli  he  has  now  entered 
upon  bis  seventy-seventh  year,  bis  faculties  of  mind  and  body  appear  to  be 
unimpaired,  his  step  is  yet  elastic,  and  his  mind  active.  Since  his  retire- 
ment from  the  office  of  Chancellor,  in  consequence  of  having  arrived  at  the 
age  limited  by  the  constitution,  which,  if  my  memory  serves  me,  was  on  the 
30th  of  July,  1823,  he  has  written  his  Commentaries,  which  have  already 
passed  through  three  editions,  each  of  wbicli  he  has  enlarged,  improved,  and 
corrected  himself  He  has  ,also  done  a  very  large  amoimt  of  professional 
business  at  his  chambers,  in  giving  and  writing  opinions,  preparing  written 
arguments,  and  drafting  special  conveyances  ;  and  although  his  charges  arc 
always  very  reasonable,  he  has  thus  made  a  liberal  provision  for  his  family  ; 
and  still  unimpaired  by  such  a  long  and  steady  course  of  useful  and  honor- 
able employments  thus  happily  ended,  now  waits  his  hour  with  cheer/ ul 
serenity. 

George  Griffin,  Esq.  This  gentleman  is  also  well  known  to  the  j)ro- 
fession.  He  is  in  its  very  first  rank  ;  and  when  age,  length  of  active  prac- 
tice, ripened  experience,  natural  talent,  the  powers  of  the  wary  and  watchful 
advocate,  and  the  importance  and  extent  of  professional  engagements  are 
considered,  perhaps  I  should  say  at  the  head  of  the  practicing  bar  of  this 
state,  especially  at  Nisi  Prius. 
13 
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propositions  we  have  just  been  discussing,  sliould  ratlier  command 
our  assent  tlian  tlio  opinions  of  those  two  gentlemen  which  we 
have  been  considering. 

Tested,  tlierefore,  by  the  weight  of  authority,  it  must  be  deter- 
mined that  the  constitution  does  not  apply  to  general  laws  crea- 
ting or  authorizing  the  creation  of  corporations ;  and  that  our 
Legislature  may  now,  as  they  could  before  its  adoption,  pass  such 
laws. 

One  reflection  here  occurs.  By  holding  the  construction  of 
the  constitution  for  which  we  contend,  the  course  of  legislation  is 
clear,  wholesome,  and  safe.  By  taking  the  other,  we  meet  with 
difficulties  ;  arc  involved  in  counter-currents,  if  not  inconsisten- 
cies; legislation  is  driven  into  devious  courses;  doubts  are  cast 
upon  private  rights;  and  honest  industry  alarmed  and  checked. 

Let  us  now  direct  our  attention  to  the  determination  of 
the  true  construction  of  the  clause  of  the  constitution  under 
discussion. 

The  first,  most  usual,  and  natural  mode,  is  to  look  into  the 
previous  and  contemporaneous  history  of  the  state,  and  ascertain' 
the  evils  which  this  constitutional  provision  was  intended  to 
guard  against  for  the  future.  In  an  uncompromising  search  for 
truth,  the  fact  cannot  be  disguised,  that  the  circumstances  attend- 
ing and  consequent  upon  the  incorporation  of  the  Bank  of 
America,  on  the  2d  June,  1812,  gave  rise  principally,  if  not 
wholly,  to  this  clause  of  the  constitution,*  The  prorogation  of 
the  Legislature  by  the  Governor  of  this  state,  for  the  avowed 
object  of  preventing  the  incorporation  of  that  l>ank  by  corrupt 
means  (the  vote  upon  which  showed  a  settled  majority  of  one  in 
its  favor) ;  the  subsequent  indictment  for  bribing,  or  attempting 
to  bribe,  members  of  the  Legislature,  and  the  public  trial  of  two 
gentlemen,  Avho  had  theretofore  stood  high  in  public  estimation, 
been  repeatedly  honored  with  offices  of  high  public  trust,  and 


*  The  charter  of  that  bank  has,  since  its  incorporation,  been  materially 
amended,  its  capital  reduced,  and  it  is  now  under  the  manajjement  of  our 
most  respectable  citizens,  none  of  whom,  it  is  believed,  were  actively  con- 
cerned in  procuring  its  charter.  It  now  stands  among  the  first  moneyed 
.institutions  of  our  state,  and  its  officers  receive  and  deserve  the  full  confi- 
dence and  respect  of  the  community. 
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both  of  whom  were  then  in  office,  and  clischarghig  the  duties  of 
their  respective  stations;  the  alarm  which  was  felt  by  the  com- 
munity, lest  our  institutions  should  fall  a  prey  to  a  daring  thirst 
of  gain,  which  sought  its  gratification  by  corrupting  the  very 
fountain  of  our  laws,  were  all  yet  held  in  vivid  remembrance. 
And  down  to  the  very  time,  and  during  even  the  session  of  the 
convention  which  framed  our  present  state  constitution,  the  pul3- 
lic  press  was  the  vehicle  of  charges,  criminations  and  recrimina- 
tions against  many  of  our  public  men,  for  their  alleged  agency  in 
procuring  the  charter  of  that  bank.  And  some  of  those  gentle- 
men were  members  of  that  convention.  And  it  was  probably 
owing  to  this  circumstance  that  the  clause  underwent  so  little 
discussion  in  the  convention  as  it  did,  and  to  the  same  circum- 
stance that  Mr.  King,  the  chairman  of  the  committee  who  re- 
ported it,  assigned  his  reasons  for  its  adoption  in  brief  and  gen- 
eral terms.  (Debates  of  Convention,  p.  446.)  And  doubtless  to  the 
fact,  that  some  of  the  gentlemen  charged  with  delinquency  in 
regard  to  the  chartering  of  that  bank,  and  many  of  their  relatives 
and  friends,  were  still  on  the  theatre  of  action  in  this  state,  is  to 
be  attrilmted  the  guarded  though  still  explicit'  language  of 
Chief  Justice  Nelson,  when  speaking  of  the  evil  which  this  clause 
in  the  constitution  was  intended  to  check,  in  his  opinion  de- 
livered in  the  case  of  The  People  vs.  Morris  (13  Wend.  3oG),  and 
to  which  I  shall  hereafter  call  particular  attention. 

That  this  section  of  the  constitution  owed  its  origin  to  the 
cause  mentioned,  more  evidently  appears  from  the  fact,  that  as 
first  proposed  and  reported  by  Mr.  King,  it  only  required  the 
assent  of  two-thirds  of  the  members  "in  both  houses,  to  the  pas- 
sage of  any  act  of  incorporation.'"  And  it  was  afterwards 
amended  in  the  convention,  by  extending  it  to  acts  "  appropria- 
ting public  moneys  for  local  purposes."  (Debates  of  Convention, 
p.  44G.)  Chief  Justice  ISTelson,  who  was  a  member  of  the  conven- 
tion from  Cortland  county,  has  also  added  his  authority  in  favor 
of  my  position  in  respect  to  the  true  origin  of  this  constitutional 
provision.  Speaking  of  the  time  when  the  present  constitution 
was  formed,  and  of  the  evil  which  it  was  intended  to  remedy,  he 
says : 

"  But  private  corporations  had  multiplied  to  an  extent  that  had  attracted 
public  attention,  especially  hanking  institutions.    These  had  been  sought  for 
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with  zeal,  and  their  enactment  attended  with  circumstances  that  awakened 
public  suspicion  and  alarm.  So  extreme  had  the  evil  become  at  one  period 
of  our  history,  that  the  chief  magistrate  of  the  state  felt  it  his  duty  to  exer- 
cise the  power  tlien  existing  iu  the  constitution  of  proroguing  the  Legisla- 
ture, and  was  triumphantly  sustained  by  the  people  in  the  execution  of  this 
high  and  delicate  trust.  The  fact  affords  strong  evidence  of  the  deep  impres- 
sion made  upon  the  public  mind  as  to  these  and  similar  private  corporations, 
and  of  the  scope  and  purpose  of  the  clause  on  this  subject.  If  we  resort  to 
the  history  of  its  introduction  into  the  new  constitution,  the  above  view  will 
be  confirmed.  Mr.  King,  chairman  of  the  committee  of  the  legislative 
department,  reported  the  section  ;  and  when  it  came  vinder  consideration, 
said  that  the  committee  had  looked  upon  the  multiplication  of  corporations 
as  an  evil ;  they  had  been  created  for  a  variety  of  jiurposes  ;  they  were  ex- 
ceptions to  the  common  law  ;  they  could  not  be  proceeded  against  in  the 
ordinary  way  of  jirosecutions  against  individuals  in  courts  of  justice  ;  they 
ought  not  to  be  increased,  but  should  be  diminished  as  far  as  could  be  done 
consistently  with  the  preservation  of  vested  rights.  It  is  obvious,  though 
the  language  used  in  the  clause  in  question  is  general,  that  the  honorable 
chairman  had  in  his  mind  (and  he  spoke  for  the  committee),  the  case  of  pri- 
vate corporations  ;  that  the  great  inducements  to  the  adoption  of  the  clause 
was  a  check  upon  them,  and  that  the  organization  of  communities,  and  the 
investing  them  with  the  privileges  of  mere  municipal  jurisdiction  and 
aiithority,  were'  not  at  all  in  contemplation."  [The  People  vs.  Morris,  13 
Wend.  336,  337.] 

It  will  be  observed  that  the  chief  justice,  in  speaking  gener- 
ally of  the  evils  which  the  constitution  intended  to  remedy,  re- 
marks, "  Private  incorporafiom  had  multiplied  to  an  extent  that 
had  attracted  public  attention,  especially  iafikmg  institutions." 
A  recurrence,  however,  to  the  history  of  the  times  will  satisfy 
him,  that  the  idea  of  a  repeal  of  the  Restraining  Act,  or  the  pas- 
sage of  a  general  law  of  incorporation  for  banking  purposes,  w^as 
the  farthest  possible  fi'om  the  mind  of  the  convention.  That 
no  one  at  that  day,  even  in  his  wildest  dreams,  thought  of  open- 
ing the  business  of  banking  to  all  our  citizens.  The  evil  that 
pressed  the  convention  and  the  public  was,  the  frequency  of  the 
enactment  of  separate  acts  of  incorporation,  each  of  which 
thronged  our  capitol  and  legislative  halls  with  their  agents,  who 
found  their  reward  in  obtaining  exclusive  privileges,  principally 
for  banking,  which  were  withheld  from  our  citizens  generally. 
Opening  at  once  to  a  whole  community  the  business  of  banking, 
allowing  all  to  bank  who  choose,  is  a  very  different  measure,  rests 
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on  entirely  different  principles  of  policy,  and  must  be  followed  by 
entirely  different  results,  from  increasing  from  time  to  time, 
under  a  strong  external  pressure  upon  the  Legislature,  stimulated 
by  individual  interest,  private  and  exclusive  corporate  privileges 
for  banking.  Nothing  more  clearly  shows  the  difference  between 
the  two,  than  the  history  of  the  enactment  of  our  present  General 
Banking  Law,  and  of  the  separate  incorporation  of  the  other 
banks  of  the  state.  Nor  does  anything  more  satisfactorily  prove 
the  certainty  of  the  overthrow  of  the  banking  monopolies  of  this 
state,  and  the  suppression  of  their  spirit,  than  the  early,  steady, 
active,  and  persevering  opposition  of  the  holders  of  the  exclusive 
charters  to  the  new  general  system. 

The  debates  of  the  convention,  though  very  brief,  general, 
and  unsatisfactory,  also  show  that  the  evil  aimed  at  was  the  mul- 
tiplication of  monopolies — j^artial  and  unequal  laws — exclusive 
privileges,  which  benefit  a  few  to  the  injury  of  the  many.  [De- 
bates of  Convention,  44G.] 

As  there  never  was  any  complaint  against  the  corporations 
created  under  general  laws,  there  would  seem,  therefore,  to  be  no 
doubt  but  that  this  provision  in  the  constitution  was  intended 
to  remedy  the  evil  of  partial  legislation,  and  to  remove  the  temp- 
tations to  corruption  which  such  a  course  of  legislation  neces- 
sarily draws  after  it.  Tlie  obvious  and  natural  remedy  was  the 
one  adopted,  viz.,  not  to  allow  the  enactment  of  a  law  either 
"appropriating  the  public  moneys  or  property  for  local  or  private 
purposes,"  by  which  the  few  would  be  benefited  at  the  expense 
of  the  many,  or  "  creating,  continuing,  altering,  or  renewing  any 
body  politic  or  corporate,"  by  which  privileges  would  be  con- 
ferred on  a  few  to  the  exclusion  of  the  many,  by  the  vote  of  a  bare 
majority;  but  that  when  either  of  those  objects  were  sought 
through  the  agency  of  the  Legislature,  it  should  be  so  clear  a 
case  that  two  to  one  should  be  in  favor  of  it ;  and  besides,  if 
another  case  like  the  Bank  of  America  should  occur,  in  which 
the  applicants  for  an  exclusive  privilege  should  be  so  reckless  in 
regard  to  the  means  of  effecting  their  object,  as  to  use  the  crimi- 
nal and  subduing  power  of  gold,  they  should  be  compelled  to  con- 
quer two-thirds  of  all  the  members  elected  to  each  branch  of  the 
Legislature — a  much   more  diflBcult,  hazardous,  and  expensive 
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enterprise  tlian  drawing  into  their  interest  a  bare  majority  of 
each  honse. 

There  was  at  that  time,  and  still  is,  only  two  modes  of  legis- 
lation known  or  nnderstood  for  incorporating  companies.  One, 
by  a  general  law  allowing  all  who  choose  to  take  an  act  of  incor- 
poration for  conducting  a  particular  business  or  trade.  The 
other,  by  a  special  act,  incorporating  a  single  and  specific  com- 
pany. 

Is  it  not  then  obvious  to  all,  that  this  clause  in  the  constitu- 
tion, so  far  as  it  relates  to  corporations,  Avas  intended  to  apply  to 
that  mode  of  corporate  legislation  by  which  one  act  incorporated 
a  single  and  separate  company,  and  not  to  general  laws,  confer- 
ring the  same  privileges  upon  and  affecting  all  our  citizens 
alike. 

Although  Governor  Marcy's  remark  in  his  message  of  1838, 
that  the  spirit  of  the  constitution  required  that  a  general  banking 
law  should  be  passed  as  a  two-thirds  bill,  was  made,  as  he  said, 
with  much  diffidence,  his  high  political  and  judicial  standing 
demands  a  notice  of  it.  lie  appears  to  have  made  the  remark 
without  recurring  to  the  origin  and  cause  of  the  constitutional 
provision,  or  to  the  two  modes  of  corporate  legislation  then  in 
use.  He  makes  the  remark,  apparently,  under  the  general  im- 
pression that  banking  institutions  are  within  the  spirit  of  the 
clause,  without  reflecting  upon  the  great  difference  between  open- 
ing banking  to  all,  and  restricting  it  to  a  few  ;  or  that  a  general 
banking  law,  conferring  corporate  powers,  is  no  more  Avithin  tlie 
spirit  of  the  constitution  than  a  general  manufacturing  law,  a 
■  general  insurance  law,  a  general  whale-fishery  law,  or  any  other 
general  law  conferring  like  powers.  If  one  general  law  creating 
corporations  for  a  particular  purpose  is  within  the  constitution, 
then  every  otlier  general  law  conferring  corporate  rights  for  Avhat- 
ever  purpose,  is  also  within  it.  I  cannot  but  persuade  myself, 
that  if  the  Governor  had  looked  at  the  question  in  all  its  bearings 
and  effects,  he  would  have  concurred  with  the  revisers  of  our 
statutes  in  this  particular,  as  he  did  in  the  more  general  proposi- 
tion that  the  Legislature  had  the  same  power  now  as  before  the 
adoption  of  the  constitution,  to  pass  general  laws  of  incorpora- 
tion ;  and  that  the  restrictive  clause  was  only  applicable  to  pri- 
vate and  exclusive  lecrislation. 
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The  language  of  the  constitution  fairly  and  naturally  indicates 
and  covers  this  special  legislation.     It  is  : 

"  The  assent  of  two-thirds  of  the  members  elected  to  each  branch  of  the 
Legislature  shall  be  requisite  to  every  bill  appropriating  the  public  moneys 
or  property  for  local  or  private  purposes,  or  creating,  continuing,  altering,  or 
renewing  any  body  politic  or  corporate." 

Docs  not  the  section,  tested  l)y  its  language,  apply,  and  only 
apply,  to  that  mode  of  creating  corporations  then  in  general  use, 
by  a  separate  act  for  each  incorporation  ?  The  assent  required 
shall  be  "to  erer?/ bill,"  &c.,  '"'creating,  &c.,  any  body  pohtic  or 
corporate."  The  language  indicates  separateness  and  directness 
of  legislation,  and  must  be  strained  to  embrace  general  laws  and 
indirect  incorporation. 

I  do  not  mean  to  be  understood  as  contending,  that  if  a  law 
incorporates  more  than  a  single  company,  it  is  not  therefore 
embraced  by  the  constitution.  I  contend  for  the  great  and 
manifest  distinction  between  general  and  private  legislation — 
between  a  law  that  confers  the  same  privileges  on  all,  and  one 
which  confers  privileges  on  a  few  to  the  exclusion  of  the  many. 
It  may  be  difficult  to  mark  the  exact  line,  but  not  more  so  than 
to  determine  the  old  line  between  public  and  private  acts,  between 
internal  improvements  for  general,  and  those  for  local  benefit, 
and  between  bills  appropriating  public  moneys  for  local  and  pri- 
vate purposes,  and  those  appropriating  them  for  general  purposes. 
There  is  a  broad  distinction  between  them,  founded  on  reason  and 
principle.  One  is,  and  the  other  is  not,  Avithin  the  evil  provided 
against.  One  is,  and  the  other  is  not,  within  the  letter  or  spirit 
of  the  constitution. 

Neither  jMr.  Bronson  nor  Mr.  Beardsley  claims  that  the 
words  of  the  constitution  naturally  and  freely  apply  to  general 
acts  of  incorporation.  All  they  contend  for,  in  respect  to  the 
language,  is  that  it  is  not  directly  inconsistent  with  their  con- 
struction of  the  clause.    Mr.  Bronson  says : 

"  This  construction  (that  is,  Ids  construction),  while  it  is  not  inconsistent 
with  the  letter  of  the  constitution,  is  best  calculated,"  &c.  "  Such  laws  (that 
is,  general  laws),  if  not  in  direct  conflict  with  the  letter  of  the  constitution, 
would  be  plainly  calculated,"  &c.    (Page  4.) 
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Mr.  Beardsley  says : 

"  In  its  strict  terms  the  clause  is  confined  to  bills  which  assume  to 
create  corporate  bodies,  and  does  not  extend  to  one  which  authorizes  their 
creation  by  the  voluntary  association  of  individuals.  But  this,  in  the  opinion 
of  the  attorney-general  (that  is,  his  opinion),  would  be  too  narrow  a  con- 
struction of  that  instrument." 

And  then,  after  stating  it  as  his  opinion  that  the  correct 
construction  of  the  constitution  is  to  consider  it  applicable  to 
laws  authorizing  the  incorporation  of  voluntary  associations,  he 
says : 

"  This  is  the  spirit  of  the  provision,  and  is  consistent  with  the  letter." 
(Page  8.) 

Governor  Marcy  also  distinctly  intimates  his  opinion  that  a 
general  hanhing  latv  is  not  within  the  words  of  the  restrictive 
clause.  He  remarks,  however,  yet  with  much  diffidence,  as  we 
have  seen,  that  "  the  spirit  of  the  constitution  requires  it  should 
be  passed  as  a  two-thirds  bill." 

The  framers  of  the  constitution  Avere  well  aware  of  our  general 
laAvs  of  incorporation,  and  of  the  frequency  with  which  such  laws 
were  passed.  Some  of  them  were  even  alluded  to  in  the  few  re- 
marks that  were  made  in  convention  on  adopting  the  restrictive 
section.  Had  it  been  the  intention  of  the  convention  to  include 
within  this  provision  of  the  constitution  general  laws  of  incorpo- 
ration, would  not  other  and  appropriate  language  for  that  j)ur- 
pose  have  been  used?  and  especially  if  the  convention  had 
intended  to  prohibit  altogether  the  passage  of  any  more  general 
laws  of  incorporation,  either  by  a  majority  or  two-thirds  vote ;  (for 
let  it  be  kept  steadily  in  mind,  that  that  is  the  position  contended 
for  by  our  opponents  and  sanctioned  by  the  opinion  of  Messrs. 
Bronson  and  Beardsley,) — would  not  other  language  have  been 
used  ?  would  not  another  and  a  distinct  section  have  been  intro- 
duced into  the  constitution  ?  The  manifest  object  of  this  section 
was  to  declare  hy  what  vote  certain  laws  thereafter  should  be 
passed,  and  not  2vMt  Jaivs  should  or  should  not  be  thereafter 
passed.  Besides,  if  the  convention  had  supposed  that  the  effect 
of  this  section  would  be  entirely  to  prohibit  thereafter  the  pas- 
sage of  all  general  acts  of  incorporation,  there  would  certainly  have 
been  opposition ;  the  policy  of  the  measure  would  at  least  have 
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been  doubted  by  many  ;  a  debate,  and  a  full  and  protracted  one, 
would  have  ensued.  The  public  would  have  been  alarmed  by 
such  a  proposition,  and  the  press  would  doubtless  have  been 
heard.  And  had  the  convention  intended  to  prohibit  the  passage 
of  general  laws  of  incorporation  for  conducting  the  business  of 
lanhing,  or  insurance,  or  any  other  trade  or  business,  would  there 
not  have  been  in  the  constitution  an  appropriate  clause  ?  or  had 
the  convention  intended  to  do  anything  except  regulate  the  mode 
of  legislation  in  respect  to  the  vote  to  be  given,  would  they  have 
left  their  intention  in  doubt  ? 

Seeing  then  that  the  language  of  the  section  does  not  call  for, 
but  on  the  contrary,  repels  the  construction  claimed  by  the  coun- 
sel for  the  defendant;  seeing  also  that  it  was  not  the  intention  of 
the  framers  of  the  constitution  to  prohilnt  tlicreafter  the  enact- 
ment of  general  laws  of  incorporation— let  me  inquire,  briefly, 
if  the  light  of  experience  should  induce  this  tribunal  to  extend 
this  constitutional  provision  by  construction  beyond  the  natural 
and  foir  purport  of  its  language. 

I  think  it  far  from  rashness  to  assert,  that  if  this  section  of 
the  constitution  could  be  submitted  now  to  the  people  of  this 
state,  it  would  be  repealed  almost  unanimously.*  Instead  of  pro- 
moting purity  in  our  legislation,  or  restraining  exclusive  or  un- 
equal grants  of  corporate  privileges,  it  has  the  directly  opposite 
tendency,  by  enabling  a  few  members  in  each  branch  of  the  Legis- 
lature to  control  its  action,  and  thus  force  through  the  forms  of 
legislation  many  measures  as  unjust  as  they  are  unwise. 

Mr.  Beardsley,  in  his  opinion,  uses  quite  as  strong  language 
on  this  subject  as  could  be  expected  from  him  in  the  position  and 
relations  he  then  stood.    He  says : 

"  The  restraint  imposed  by  tlie  constitution  may  be  an  unwise  Oiie,  and 
tmsuited  to  the  present  condition  and  wants  of  the  community     It  may  have 


*  Chief  Justice  N^-Igou  remarked  in  this  stage  of  the  argument,  that  it 
was  universally  admitted  that  the  provision  of  the  constitution  had  entirely 
failed  to  effect  the  object  intended.  Instead  of  remedying,  it  had  increased 
the  evil. 

Mr.  Justice  Bronson  expressed  his  full  concurrence  in  this  remark  of  the 
Chief  Justice,  and  added,  that  every  one  must  be  sensible  of  its  truth  who 
had  been  familiar  for  some  years  past  with  our  legislation. 


202  ARGUMENTS,    SPEECHES,    ADDRESSES, 

been  imposed  without  adequate  cause,  and  have  proved  to  be  illusory  and 
mischievous.     These  are  all  possible."    (Page  9.) 

I  do  not  hesitate  to  add,  that  they  are  all  true  ;  and  that  such 
is  the  opinion  of  this  community. 

The  report  of  the  committee  of  the  senate  made  in  1837,  and 
from  which  I  have  already  given  extracts  for  another  purpose, 
holds  the  bold  and  direct  language  of  truth  on  this  subject;  and 
shows  the  lamentable  and  humiliating  influence  which  this  pro- 
vision of  the  constitution  has  had  in  practice  on  our  legislation. 

The  question  then  arises,  is  it  the  duty  of  this  court  to  extend 
this  constitutional  provision  by  construction,  or  is  it  rather  their 
duty  to  restrict  its  influence  ?     The  answer  is  obvious. 

There  is  a  single  other  idea  which  ought  to  be  stated  in  this 
connection,  and  that  is,  that  there  is  no  danger  from  any  source 
in  permitting  a  legislature  to  legislate  for  the  general  benefit  of 
the  community  ;  which  must  always  be  the  case  with  all  general 
laws  of  incorporation.  They  create  no  distinctions ;  they  confer 
no  exclusive  privileges ;  they  benefit  all  alike.  Sucli  a  power, 
surely,  ought  not  to  be  taken  from  our  Legislature  by  implication 
or  construction. 

This  court  in  the  case  of  The  People  vs.  Morris  (13  Wend.  325), 
decided,  under  an  opinion  delivered  by  the  chief  justice,  in 
respect  to  which  it  is  bare  justice  to  say  that  it  challenges  an 
equality  with  any  one  contained  in  our  Eeports,  that  laws,  both 
general  and  sjiecial,  incorporating  or  altering  the  acts  of  incor- 
poration of  our  cities  and  villages,  were  not  Avithin  the  operation 
of  this  clause  of  the  constitution,  and  might  be  passed  by 
majority  votes;  although  the  court  admitted  that  they  were  with- 
in its  letter.  The  great  principle  on  which  this  decision  rests  is, 
that  these  corporations,  being  bodies  politic,  were  created  for  the 
general  benefit  of  the  community,  and  were  not  within  the  evil 
intended  to  be  remedied  by  this  constitutional  provision,  and  that 
it  would  be  dangerous,  and  could  not  have  been  intended  by  the 
convention,  "to  restrict  the  action  of  the  Legislature  in  the 
municipal  regulations  of  the  state."  The  chief  justice  thus  ex- 
presses himself : 

"  Are  they  within  the  evil  this  provision  was  designed  to  remedy  ?  No 
one,  I  think,  acquainted  with  the  history  of  the  times,  or  with  the  introduc- 
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tion  of  this  clause  into  the  constitution,  will  venture  upon  this  ground.  It 
may  be  fortunate  for  truth,  and  what  is  deemed  a  sound  exposition  of  this 
provision,  that  all  who  may  desire  to  examine  it,  can  recur  to  his  own  recol- 
lection and  challenge  that  of  others  upon  this  point.  We  think  we 
hazard  nothing  in  asserting,  that  the  multiplication  of  cities  or  villages  by 
the  Legislature  has  at  no  time  been  a  subject  of  complaint."  [lb.,  p. 
336.] 

How  fully  and  forcibly  this  language  covers  the  whole  ground 
occupied  by  the  present  discussion  !  Who,  acquainted  with  the 
history  of  the  times,  will  venture  to  assert  that  the  passing  of 
general  acts  of  incorporation  has  at  any  time  been  the  suljject  of 
complaint  ?  As  such  acts  were  not  within  the  evil  intended  to  be 
remedied,  they  should  be  excluded  from  the  operation  of  the  con- 
stitutional restriction,  even  if  within  its  words,  on  the  principle 
of  the  decision  just  cited;  a  fortiori,  they  should  be  excluded,  not 
being  within  its  words. 

This  great  principle  has  been  acted  upon  in  this  state  ever 
since  the  adoption  of  the  present  constitution  in  respect  to  bills 
"appropriating  public  moneys  or  property  for  local  or  private 
purposes."  Our  legislation  has  been  uniform  in  passing  bills  of 
this  kind  by  the  ordinary  majority  vote,  where  the  benefit  was 
general,  though  the  appropriation  was  confessedly  local. 

I  conclude  this  branch  of  my  argument  by  stating  the  answer 
to  the  question  proposed,  viz.,  that  this  constitutional  provision 
is  not  applicable  to  general  acts  of  incorporation,  and  that  the 
Legislature  can  pass  a  law  by  any  vote,  majority  or  two-thirds, 
authorizing  the  formation  of  an  indefinite  and  unlimited  num- 
ber of  bodies  corporate ;  or  in  other  words,  that  the  Legislature 
can  now  provide  by  a  general  law  for  the  incorporation  of  an  un- 
limited number  of  voluntary  associations,  as  it  could  and  did  in 
many  instances  before  the  adoption  of  the  present  constitu- 
tion. 

But  if  the  court  is  not  fully  satisfied  with  this  conclusion,  and 
their  minds  are  still  in  doubt,  let  me  present  one  other  rule  of 
construction  applicable  to  these  great  constitutional  questions; 
a  rule  founded  in  the  purest  wisdom,  and  supported  by  the  high- 
est authority.  It  is,  that  no  statute  should  be  declared  unconsti- 
tutional, unless  it  is  clearly  and  unquestionaUy  a  violation  of  the 
constitution. 
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This  court,  in  the  case  Ex  Parte  M'CoUum  (1  Cow.  oG4), 
said:  "Before  the  court  will  deem  it  their  duty  to  declare  an  act 
of  the  Legislature  unconstitutional,  a  case  must  be  presented  in 
which  there  can  be  no  rational  doubt."  And  the  Supreme  Court 
of  the  United  States,  in  the  case  of  Dartmouth  College  vs.  AVood- 
ward  (4  Wheat.  E.  C25),  held,  ''  That  in  no  doubtful  case  would 
it  pronounce  a  legislative  act  to  be  contrary  to  the  constitu- 
tion." 

If  then  the  argument  which  has  been  presented  has  failed  to 
produce  conviction,  and  only  brought  the  court  into  doubt  as  to 
the  constitutionality  of  the  statute,  that  doubt  must  be  resolved 
in  favor  of  its  validity,  and  thus  protect  the  immense  amount  of 
l^roperty  invested  under  its  sanction,  and  secure  to  the  commu- 
nity the  great  benefits  which  have  and  must  flow  from  its  enact- 
ment. 

Statute  is  Const  Hut  ionally  Passed. — My  third  and  last  position 
is,  that  admitting  that  the  constitutional  restriction  is  ajiplicable 
to  general  acts  of  incorporation,  then  I  insist,  that  such  a  law 
may  be  passed  by  a  two-thirds  vote,  and  that  this  law  will  be  pre- 
sumed to  have  been  so  passed. 

One  of  the  propositions  stated,  and  I  trust  satisfactorily 
proved,  in  the  course  of  the  argument  in  support  of  my  second 
position,  is  that  the  constitutional  provision  was  only  intended  to 
prescribe  the  vote  by  Avhicli  each  act  should  be  passed  which  ap- 
propriated public  moneys  to  local  or  private  purposes,  or  created 
or  altered  any  body  politic  or  corporate,  and  left  everything  else 
to  the  discretion  of  the  Legislature.  This  manifestly  appears 
from  the  section  itself,  and  might  probably  have  been  safely 
assumed  without  any  argument.  The  only  question  then  remain- 
ing is,  whether  this  court  is  not  bound  to  presume  that  this  as 
well  as  every  other  act  of  the  Legislature,  which  has  passed 
through  the  office  of  the  secretary  of  state  to  the  state  printer 
and  been  published  according  to  law,  has  not  been  constitution- 
ally passed  ;  or  in  other  words,  whether  this  court  can  inquire 
beyond  the  certificate  of  the  secretary  of  state,  and  institute  an 
investigation  respecting  the  manner  in  which  any  given  law  has 
passed  the  Legislature. 

I  hold  with  confidence  the  negative  of  this  proposi- 
tion. 
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Our  statutes  declare: 

"  §  10.  He  (the  slate  printer),  shall  print,  in  volumes  of  octavo  size,  so 
many  copies  of  the  laws  of  each  session,  with  the  concurrent  resolutions  and 
indexes  that  shall  be  delivered  to  him  for  that  purpose  by  the  secretary  of 
state,  as  shall  be  annually  directed  by  the  secretary,  who  shall  also  revise 
and  correct  the  proof-sheets. 

"  §  13.  All  laws  passed  by  the  Legislature  may  be  read  in  evidence  from 
the  volumes  printed  by  the  state  printer  in  all  courts  of  justice  in  this  state, 
and  in  all  proceedings  before  any  officer,  body,  or  board  in  which  it  shall  be 
thought  necessary  to  refer  thereto.     [1  R.  S.,  p.  184.] 

"  §  10.  The  secretary  of  state  shall  receive  every  bill  which  shall  have 
passed  the  senate  and  assembly,  and  have  been  approved  and  signed  by  the 
Governor,  or  which  shall  have  become  a  law  notwithstanding  the  objections 
of  the  Governor,  or  which,  not  having  been  returned  by  the  Governor  within 
ten  days,  shall  have  become  a  law ;  and  shall  deposit  such  laws  in  his 
office. 

"  §  11.  He  shall  certify  and  endorse  upon  every  such  bill  the  da}',  month 
and  year,  when  the  same  so  became  a  law,  and  such  certificate  shall  be  con- 
clusive evidence  of  the  facts  therein  declared."     [lb.,  p.  157.] 

"  t^  3.  No  bill  shall  be  deemed  to  have  been  passed  by  the  assent  of  two- 
thirds  of  the  members  elected  to  each  house,  unless  so  certified  by  the  pre- 
siding officer  of  each  house."     [lb.,  p.  15G.] 

It  has  been  supposed  by  some  that  two-thirds  bills  must  have 
the  certificate  provided  in  this  last  section  attached  to  them,  or 
tliey  are  not  valid.  This  has  never  been  the  practical  construc- 
tion put  upon  the  section,  as  such  certificates  have  not  been  pub- 
lished to  my  knowledge  with  the  two-thirds  acts,  which  they 
would  have  been,  if  they  were  considered  essential  to  the  validity 
of  those  acts.  The  object  of  the  certificate  would  appear  to  be 
that  for  which  it  has  heretofore  been  used,  to  apprise  the  Gover- 
nor how  the  act  has  been  passed,  that  he  may  understandingly 
exercise  his  power  of  veto.  For  if,  in  his  opinion,  a  two-thirds 
bill  has  been  passed  by  a  majority  vote,  it  is  undoubtedly  his  duty 
to  withhold  his  approval. 

Other  sections  of  the  statute  appear  to  indicate  this  as  the 
object  of  the  certificate. 

The  fourth  section  is  in  these  words : 

"  §  4.  Every  bill  thus  passed  and  certified  must,  before  it  becomes  a  law, 
be  presented  to  the  Governor  ;  if  he  approves,  he  must  sign  it,  and  he  shall 
endorse  thereon  a  certificate  of  his  approbation,  and  deliver  the  same  so 
endorsed  to  the  secretary  of  state."     [1  R.  S.,  p.  157.] 
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By  this  section,  when  the  Governor  approves  a  bill,  he  must 
endorse  on  it  a  certificate  of  his  approbation,  and  deliver  it  to  the 
secretary  of  state.  His  certificate,  it  would  appear,  is  the  evi- 
dence on  which  the  secretary  of  state  is  to  make  his  certificate, 
as  directed  by  the  eleventh  section  above  quoted. 

If  the  Governor  does  not  approve  a  bill,  and  it  is  afterwards 
passed  by  two-thirds  of  the  members  present  in  each  house,  the 
presiding  officer  of  each  house  must  certify  the  vote  tliereof  on 
the  bill,  and  the  presiding  officer  of  the  house  which  last  passes 
it  must  deliver  the  bill  so  certified  to  the  secretary  of  state.  [See 
sections  5,  G,  7,  1  E.  8.,  p.  157.] 

These  certificates  appear  to  be  tlie  only  authentication  in  such 
a  case  on  which  the  secretary  of  state  acts  in  endorsing  his  cer- 
tificate. 

If  we  give  to  the  certificates,  which  the  third  section  requires 
upon  two-thirds  bills,  tlie  same  force  and  effect  wliich  are  given  to 
the  certificates  required  upon  l)ills  disapproved  by  the  Governor 
and  afterwards  passed  by  two-thirds  present,  they  then  are  no  more 
than  authentications  upon  which  the  secretary  of  state  acts  when 
he  endorses  his  final  certificate;  and  certainly  they  can  be  entitled 
to  no  greater  force,  nor  furnish  any  higher  evidence  of  legislative 
action.  At  all  events,  they  are  acts  anterior  to  the  act  of  tlie 
secretary  of  state,  which  the  statute  declares  shall  be  conclusive 
of  the  month  and  year  when  the  bill  becomes  a  law. 

Does  not  this  necessarily  shut  out  all  inquiry  beyond  the  cer- 
tificate of  the  secretary  of  state  ?  And  ought  it  not  to  do  so  ? 
The  consequences  of  permitting  an  investigation  before  a  jury  of 
the  circumstances  under  which  a  law  was  passed,  for  the  purpose 
of  ascertaining  whether  it  had  been  constitutionally  passed,  or,  in 
other  words,  whether  the  members  of  the  Legislature  had  kept 
their  oaths  of  office  and  regarded  the  constitution,  would  seem  to 
be  dangerous,  and  certainly  would,  in  many  cases,  be  unjust,  and 
might  be  fatal  to  the  public  peace. 

The  constitution  declares  that  "A  majority  of  each  house 
shall  constitute  a  quorum  to  do  business  (Const.,  §  3,  1  E.  8.  43). 
The  presence,  therefore,  of  a  majority  is  essential  to  the  trans- 
action of  any  business,  and  especially  to  pass  a  law.  This  consti- 
tutional requirement  is  just  as  explicit  and  binding  as  the  one 
which  requires  the  assent  of  two-thirds  of  the  members  elected  to 
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each  house,  to  a  two-tliirds  bill.  If  our  courts  of  law  may  inquire, 
by  a  jury,  how  a  two-tliirds  bill  was  passed,  in  the  like  manner 
they  may  inquire  how  a  majority  bill  was  passed.  And  thus 
statutes,  which  may  have  been  rules  of  action  for  years,  and  under 
which  large  amounts  of  property  have  been  vested  and  numerous 
titles  taken,  may  be  in  effect  abrogated  by  a  court  and  jury,  and 
declared  void.  Can  a  principle  witli  such  a  consequence  he  tol- 
erated? The  mere  statement  of  it  produces  its  condemna- 
tion. 

If  there  is  no  reason  for  it  to  rest  upon — much  less  is  there 
any  authority.  I  presume  such  an  extraordinary  investigation 
has  never  been  witnessed  in  any  country,  where  the  distinction  is 
recognized  between  statute  and  common,  or  written  and  unwrit- 
ten law. 

Besides — every  bill,  after  being  endorsed  by  the  secretary  of 
state,  as  required  by  the  statute,  is  filed  in  his  office  and  becomes 
a  record.  A  record  imports  verity,  and  can  only  be  tested  by  it- 
self. As  a  general  rule  no  inquiry  in  pais  is  permitted,  wdiich 
may  destroy  it.  It  stands  or  falls  by  itself.  This  rule,  so  just 
and  reasonable,  should  secure  us  from  exposure  to  the  hazard  of 
losing  the  protection  of  statutes  we  have  lived  under  for  years. 

This  point,  it  is  true,  does  not  directly  arise  on  these  plead- 
ings, but  a  full  discussion  of  the  subject  required  its  considera- 
tion. 

We  trust  this  court  is  satisfied  of  the  truth  and  soundness  of 
the  three  propositions  which  I  have  attempted  to  prove,  viz. : 

First.  That  the  associations  authorized  by  our  General  Bank- 
ing Law  are  not  corporations. 

Second.  That  if  they  are,  the  Legislature  had  power  to  pass 
the  law  in  the  ordinary  way,  by  a  majority  vote  ;  and 

Third.  That  if  the  law  required  a  two-thirds  vote  to  pass  it, 
such  vote  will  be  presumed  to  have  been  given. 

In  conclusion,  the  court  will  permit  me  to  express  an  earnest 
wish,  that  they  will  find  it  consistent  with  their  duty  to  announce 
their  decision  at  an  early  day ;  and  with  permission  I  will  men- 
tion one  other  fact,  which  I  have  been  requested  to  state,*  to  in- 


*  Isaac  Carrow,  Esq.,  of  the  city  of  New  York,  was  present  at  the  argu- 
ment and  made  this  request.     He  is  largely  interested  in  the  Bank  of  Com- 
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duce  the  court  to  adopt  that  course.  It  is,  that  the  Bank  of 
Commerce  have  called  in  one  million  of  its  capital  on  the  first  of 
October  next,  a  very  large  portion  of  which  is  to  be  paid  by  for- 
eign shareholders.  And  I  Avill  add,  on  my  own  responsibility, 
that  it  must  be  a  source  of  deep  unhappiness  to  the  high-minded 
directors  of  that  bank  to  see  large  sums  coming  from  Europe  on 
the  credit  of  their  names  for  investment  in  the  institution 
which  they  conduct,  while  a  question  like  this  is  pending. 

The  country,  and  especially  the  mercantile  community,  have 
been  agitated  and  afflicted  for  so  many  years  by  sudden  and  un- 
expected events  connected  with  the  enactment  and  execution  of 
our  laws,  that  their  pursuits  have  become  a  burden  and  their 
spirits  faint.  They  long  for  quietness  and  peace,  and  I  can  ren- 
der them  and  my  clients  no  greater  service  than  .to  entreat  this 
court  to  give  them  rest. 


APPENDIX. 

The  present  seems  not  an  unfit  occasion  to  take  a  brief  view 
of  the  powers  possessed  by,  and  of  the  restraints  imposed  upon, 
the  associations  authorized  by  the  General  Banking  Law. 

Their  means  and  mode  of  action  have  been  fully  considered  in 
the  preceding  argument,  and  although  not  corporations,  it  is 
obvious  they  are  fully  competent  to  conduct  the  most  extensive 
banking  operations  with  as  great  benefit  to,  and  as  little  personal 
liability  from,  the  shareholders  as  our  incorporated  banks.  But 
unless  my  views  of  the  act  are  entirely  erroneous,  they  will  prove 
decidedly  more  advantageous,  both  to  the  public  and  the  share- 
holders, than  the  incorporated  banks. 

The  Legislature  has  placed  them  on  the  broad  principles  of 


merce,  and  next  to  Samuel  Ward,  Esq.,  the  President  of  it,  took,  as  I  under- 
stand, the  most  active  agency  in  organizing  it.  These  gentlemen  are  well 
known  in  this  country  and  in  Europe,  as  standing  at  the  very  head  of  the 
mercantile  and  financial  interests  of  the  United  States ;  and  how  deeply  mor- 
tifying it  would  be  to  have  them,  and  otliers  like  them,  placed  in  a  position 
where  they  would  be  obliged  to  confess  to  their  European  correspondents, 
that  no  reliance  could  be  placed  on  our  institutions  and  laws. 
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free  trade.  They  have  unrestricted  powers  to  bank,  loan  moneys, 
and  deal  in  personal  securities,  in  all  ways  pei-mitted  by  the  gen- 
eral laws  of  the  state. 

First.  "By  discounting  bills,  notes,  and  other  evidences  of 
deltr  This  authorizes  the  associations  not  only  to  discount  in 
the  ordinary  way,  but  to  discount  any  chose  in  action — as  a  bond 
and  mortgage,  a  simple  bond,  an  agreement  for  the  payment  of 
money,  an  account  stated— in  a  word,  any  legal  engagement  to 
pay  money,  or  evidence  of  debt.  All  of  which  may  be  safely 
"discounted  by  receiving  assignments  of  them  when  the  discounts 
are  made. 

Second.  "By  receiving  deposits."  The  power  on  this  sub- 
ject being  general,  it  of  course  includes  the  right  to  agree  on  the 
terms  upon  which  deposits  shall  be  received — with  or  without 
interest,  with  or  without  security,  or  in  any  other  manner,  or  on 
any  other  legal  condition  the  parties  may  think  proper  to. 
make. 

Third.  By  "buying  and  selhng  gold  and  silver  bullion,  for- 
eign coins  and  bills  of  exchange."  These  are  ordinary  banking 
operations  and  need  no  comment. 

Fourth.  By  "  loaning  money  on  real  or  personal  security." 
This  is  a  broad  power,  and  the  same  which  is  possessed  by  all  the 
citizens  of  this  state,  and  is  not  possessed— at  least  to  the  same 
extent— by  the  incorporated  banks.  It  enables  the  associations  to 
transact  all  the  business  usually  transacted  by  trust  companies, 
and  even  farther,  to  lend  on  an  hypothecation  of  choses  in  action 
and  goods  and  chattels. 

This  is  a  valuable  power,  and  one  which  may  be  exercised 
with  great  benefit  to  the  public,  as  it  enables  the  associations,  if 
they  see  fit  to  do  so,  to  advance  on  any  kind  of  property,  real  or 
personaL  This  would  be  a  dangerous  power  if  belonging  to  cor- 
porations and  exclusive,  but  as  it  may  be  exercised  by  the  whole 
community,  in  the  form  of  these  associations,  it  is  harmless.  It 
is  only  unrestricted  trade. 

But  Fifth.  All  these  things  may  be  done,  "  in  the  manner 
specified  in  their  articles  of  association,  and  by  exercising  such 
incidental  powers  as  shall  be  necessary  to  carry  on  such  business." 
This  is  free  indeed.  The  manner  may  be  agreed  on  in  their  arti- 
cles of  association— that  is,  the  manner  of  doing  all  these  Tcuuh  of 
14 
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business.  It  may  lieuce,  I  think,  be  done  by  a  board  of  directors 
— by  a  president  and  cashier,  or  by  one;  by  branches  or  agencies, 
one  or  more.  In  fine,  in  anij  manner  the  interest  or  foiicy  of  the 
parties  may  devise. 

The  associations  may  also  exercise  all  powers  incident  to  these 
various  kinds  of  business.  This  leaves  nothing  unpossessed.  The 
associations  are  untrammeled,  as  they  ought  to  be,  except  by  the 
general  laws  of  the  state.  And  one  of  the  greatest  benefits 
which  the  state  may  expect  from  them,  arises  from  their  liberty 
to  deal  in  public  stocks,  wdiich  the  incorporated  banks  have  not. 
The  Bank  of  Commerce  has  already  done  the  state  good  service 
in  this  respect,  and  like  services  may  be  expected  from  the 
other  institutions  when  their  arrangements  for  business  shall  have 
been  completed.  This,  too,  will  be  found  to  be  a  source  of  great 
profit  to  the  new  institutions,  which  is  entirely  denied  to  the  char- 
tered banks;  and  will  prove  of  immense  advantage  to  the  other 
states  in  the  Union,  as  it  will  give  them  a  market  for  their 
stocks. 

All  these  advantages  cannot  be  expected  from  the  law  until 
every  question  respecting  its  validity  shall  have  been  finally  set- 
tled, active  opposition  from  opposing  interests  ceased,  and  pub- 
lic confidence  shall  flow  in  a  full  and  warm  current  upon  the 
associations. 

The  people,  however,  after  all,  are  the  greatest  gainers  by  the 
new  system.  They  have  a  convenient  and  perfectly  safe  cur- 
rency, and  also  free  competition  among  lenders — the  two  great 
ends  of  banking,  so  far  as  the  public  at  large  is  concerned. 

The  associations  will,  moreover,  be  stable.  They  are  out  of 
the  reach  of  the  fluctuations  of  popular  legislation.  Every  asso- 
ciation is  a  contract  between  the  parties,  which  is  protected  by 
the  Constitution  of  the  United  States,  which  prohibits  a  state 
from  passing  a  "law  impairing  the  obligation  of  contracts." 
These  associations,  therefore,  must  continue  for  tlie  periods  fixed 
in  tlieir  articles  of  association,  and  enjoy  the  powers  given  by  the 
statute.  A  repeal  of  the  law  will  only  prevent  any  more  from 
being  organized.  Thus  we  have  a  system  of  banking  perma- 
nently settled,  and  no  man  can  count  the  many  blessings  it 
will  be  the  means  of  conferring  on  this  people. 
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NOTICES  OF  THE  PRECEDING  ARGUMENT. 

While  on  tlie  subject  of  our  General  Banking  Law,  we  will  mention  that 
the  constitutionality  of  this  law  was  discussed  before  the  Supreme  Court,  at 
its  July  term,  held  at  Utica,  in  a  suit  brought  by  Anson  Thomas,  the  presi- 
dent of  the  Bank  of  Central  New  York,  vs.  Samuel  D.  Dakin.  We  under- 
stand, not  the  least  doubt  is  entertained  of  the  result.  The  court  will 
imquestionably  decide  that  the  law  is  constitutional. 

Samuel  A.  Foot,  Esq.,  of  New  York,  who  made  the  closing  argument  in 
favor  of  the  validity  of  the  law,  has  during  the  present  month,  which  he 
passed  in  this  village,  written  his  argument  in  full,  which  we  have  had  the 
pleasure  of  printing  and  pubhshing.  It  is  for  sale  at  the  bookstore  of  Mr. 
J.  N.  Bogert,  Main  street. 

Mr.  Foot,  in  the  course  of  his  argument,  has  given  a  full  history  of  the 
origin  and  passage  of  the  statute,  and  in  notes,  brief  sketches  of  the  charac- 
ter of  several  gentlemen  who  were  either  its  prominent  supporters  or  have 
approved  of  it  since  its  passage.  He  has  also  added  an  Appendix,  containing  a 
concise  exposition  of  the  powers  which  the  law  confers  on  the  banking  insti- 
tutions organized  under  it,  and  the  advantages  which  they  are  supposed  to 
have  over  the  old  banks.  Believing  it  may  be  useful  to  those  who  are 
interested  in  the  new  institutions,  we  have  published  it  in  another 
column. — Geneva  Courier,  of  August  27,  1839. 

The  Appendix  was  published  accordingly  in  another  part  of  the  same 
paper. 

At  the  last  Jiily  term  of  the  Supreme  Court  at  Utica,  the  question  of  the 
constitutionality  of  the  General  Banking  Law  of  this  state,  passed  the  18th 
April,  1838,  was  argued.  The  argument  of  the  Hon.  Samuel  A.  Foot,  of  this 
city,  on  that  occasion,  in  favor  of  the  constitutionality  of  the  law,  is  pro- 
nounced by  those  who  heard  it  to  have  been  one  of  great  power  and  ability. 
We  are  glad  to  perceive  that  it  has  been  published,  under  the  eye  of  the 
eminent  advocate,  together  with  an  Appendix,  illustrating  the  powers  pos- 
sessed by,  and  the  restraints  upon,  the  associations  authorized  by  the  General 
Banking  Lnw.—NeiD  York  Daily  Whig,  of  September  4,  1839. 

This  is  the  title  of  a  pamphlet  containing  the  substance  of  the  argument 
of  Samuel  A.  Foot,  Esq.,  of  the  city  of  New  York,  before  the  Supreme  Court, 
at  the  last  July  term,  in  the  cause  of  Anson  Thomas,  president  of  the  Bank 
of  Central  New  York,  against  Samuel  Dakin.  This  suit  was  commenced  by 
the  bank  upon  certain  drafts  amounting  to  about  $5000  drawn  by  Dakin,  of 
which  the  bank  became  owners,  and  which  were  protested  for  non-payment. 
On  a  demurrer  to  the  declaration,  the  question  arose  as  to  the  constitution- 
ality of  the  statute  usually  called  the  General  Banking  Law,  under  which 
the  Bank  of  Central  New  York  was  organized.     It  was  contended  on  the  part 
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of  the  defence  that  these  associations  are  corporations,  and  that  consequently 
the  statute  is  in  violation  of  the  9th  section  of  the  7th  article  of  the  constitu- 
tion, which  provides  that  the  assent  of  two-thirds  of  the  members  of  each 
branch  of  the  Legislature  shall  be  requisite  to  every  bill  creating  any  body 
corporate. 

In  support  of  the  law  the  following  three  propositions  were  advanced  by 
the  counsel : 

1st.  That  the  associations  authorized  by  the  General  Banking  Law  are  not 
corporations. 

2d.  That  if  they  are,  the  Legislature  had  power  to  pass  the  law  in  the 
ordinary  way,  by  a  majority  vote. 

3d.  That  if  the  law  required  a  two-thirds  vote  to  pass  it,  such  vote  will 
be  presumed  to  have  been  given. 

The  argument  of  Mr.  Foot  in  support  of  the  truth  and  soundness  of  these 
propositions  is  able,  lucid  and  satisfactory,  worthy  of  his  high  reputation  at 
the  bar,  and  equal  to  the  emergency  which  called  it  forth.  Seldom,  if  ever, 
has  the  history  of  judicial  controversy  presented  a  case  involving  such  an 
immense  amount  of  property  and  such  vital  interests  of  the  community.  If 
this  law  is  not  constitutional,  it  is  of  course  void,  and  the  banks  formed 
under  it  have  no  legal  authority  to  carry  on  business.  Every  one  will  see  at 
once  the  immeasurable  evils  which  would  ensue.  These  cannot  be  more 
forcibly  depicted  than  in  the  words  of  the  learned  counsel  himself: 

"  If  the  defence  prevails,"  &c. 

— Albany  Evening  Journal,  of  14th  September,  1839. 

A  pamphlet  of  104  pages  has  just  made  its  appearance,  entitled  "  An 
Argument  in  favor  of  the  Constitutionality  of  the  General  Banking  Law  of 
this  State,  delivered  before  the  Supreme  Court  at  the  July  term,  1839,  by 
Samuel  A.  Foot,  of  the  City  of  New  York,  Counsellor  at  Law." 

From  a  very  cursory  glance  at  this  Argument,  we  are  satisfied  that  it  pre- 
sents, in  a  clear  light,  the  strong  points  in  favor  of  the  constitutionality  of 
the  subject,  as  well  as  the  reasons  against  disturbing  by  ill-advised  attacks, 
the  policy  of  a  growing  country,  in  inviting,  by  all  proper  means,  the  intro- 
duction of  foreign  capital. 

We  shall  take  another  opportunity  to  refer  to  this  valuable  argument. — 
New  York  American,  of  September  6,  1839. 

It  will  be  recollected,  probably,  that  we  have  heretofore  mentioned  the 
discussion  which  took  place  at  Utica  before  the  Supreme  Court  at  the  July 
term,  involving  the  constitutionality  of  this  law. 

The  great  amount  of  property  dependent  iipon  the  decision  of  the  question, 
the  importance  of  maintaining  the  faith  of  the  state,  pledged  to  domestic  and 
foreign  capitalists,  and  the  great  principles  of  constitutional  law  and  legisla- 
tive powers  discussed  and  to  be  disposed  of,  gave  to  the  argument  an  interest 
which  perhaps  no  previous  case  ever  before  our  court  attracted. 

It  mil  be  remembered  that  high  commendations  Vvere  bestowed  on  the 
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arguments  of  the  counsel  who  maintained  the  constitutionality  of  the  law, 
and  particularly  upon  the  one  made  by  S.  A.  Foot,  Esq.,  of  this  city,  and 
senior  counsel,  who  more  elaborately  discussed  the  questions  arising  in  the 
case,  and  the  great  principle  to  be  decided.  We  have  heard  many  profes- 
sional gentlemen  speak  of  this  forensic  eflfort  of  Mr.  Foot,  and  all  agree  in 
opinion  that  for  depth  of  reasoning,  legal  research,  and  clearness  and  power 
of  demonstration,  it  has  not  often  been  excelled  in  our  courts. 

The  interest  excited  by  this  discussion  has  widely  extended,  and  the  pub- 
lic have  been  very  anxious  to  obtain  possession  of  the  precise  points  raised 
and  the  reasons  urged  in  favor  of  the  law.  Mr.  Foot  has  gratified  this  lauda- 
ble curiosity  by  writing  out  his  argument  for  publication.  We  have  read 
the  pamphlet  with  unusual  pleasure,  and  commend  it  to  the  careful  attention 
of  all  who  are  interested  in  the  new  banks.  No  man,  we  venture  to  say,  can 
fail  to  gain  from  it  an  entire  conviction  of  the  power  of  the  Legislature  to 
pass  the  law,  and  that  the  institutions  organized  under  it  rest  on  a  basis  not 
to  be  shaken.  The  pamphlet  not  only  contains  the  argument  of  the  counsel 
mentioned,  but  brief  and  interesting  notices  of  the  several  gentlemen  who 
matured  this  law  and  have  given  to  it  their  approval,  and  an  Appendix 
which  sets  forth  clearly  and  fully  the  advantages  of  the  institutions  organ- 
ized under  this  act,  and  the  benefits  conferred  by  it. — Commercial  Advertiser, 
of  17th  September,  1839. 

Our  readers  are  aware  that  the  question  came  up  in  a  case  of  assumpsit 
between  the  president  of  the  Bank  of  Central  New  York  and  Samuel  D. 
Dakin,  the  defendant,  in  a  demurrer  admitting  the  assumpsit  of  $5000  in 
three  drafts,  but  denying  the  constitutionality  of  the  law  upon  which  the 
president  of  the  bank  maintained  his  action.  Our  readers  are  also  aware 
that  in  this  state  a  two-thirds  act  is  necessary  to  create  a  corporation.  The 
defendant  maintained  the  new  banks  were  corporations,  and  also  that  a 
general  two-thirds  law  creating  corporations,  ad  injinitum,,  was  unconstitu- 
tional. In  these  positions  he  was  iu  fact  backed  by  the  official  opinions  of 
Messrs.  Beardsley  and  Bronson  as  attorney-generals  of  the  state.  The  action 
which  Mr.  Foot  maintains,  with  a  good  deal  of  research  and  with  powerful 
logic,  is  grounded  upon  the  idea — 

1st.  That  these  baniiiug  associations  are  not  corporations. 

2d.  If  they  are,  the  restrictiv^e  clause  of  the  constitution  does  not  prohibit 
the  Legislature  from  passing  a  law,  authorizing  an  indefinite  and  unlimited 
number  of  volunteering  associations. 

3d.  If  it  did,  such  a  general  act  may  be  passed  by  a  two-thirds  vote,  and 
this  statute  having  passed  through  the  regular  forms  of  authentication  and 
appearing  on  the  statute  book,  must  be  presumed  to  have  been  passed  by  the 
requisite  constitutional  vote. 

The  first  branch  of  this  argument  is  maintained,  we  think,  with  pre- 
eminent ability,  but  the  two  last  branches  it  was  found  more  difficult  to 
support. 

The  pamphlet,  with   the   argument   and   Appendix,  contains  over  100 
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pages.  It  is  a  liiglily  instructive  article  upon  our  banking  legislation,  and 
the  processes  of  banking  that  led  to  it.— iV.  Y.  Daily  Express,  Wednesday 
Morning,  September  35,  1839. 

In  the  case. of  Anson  Thomas,  president  of  tlie  Bank  of  Central  New 
York,  against  Samuel  Dakin,  the  constitutionality  of  the  General  Bankino- 
Law  was  attacked.  The  case  was  argued  before  the  Supreme  Court  at  its 
last  July  term  in  Utica.  The  bank  held  and  owned  the  drafts  of  the  defend- 
ant, which  he  did  not  pay  at  maturity.  This  suit  was  brought  to  enforce 
their  collection  ;  and  upon  a  demurrer  to  the  plaintiff's  declaration,  the  con- 
stitutional question  was  raised. 

Ward  Hunt,  Esq.,  contended,  in  support  of  the  demurrer,  that  the  statute 
is  unconstitutional,  because  the  associations  which  are  organized  under  it  are 
corporations ;  and  as  the  statute  provides  for  the  creation  of  an  indefinite 
number  of  associations,  that  it  is  therefore  in  violation  of  the  ninth  section  of 
the  seventh  article  of  the  constitution,  which  is  in  these  words : 

"  The  assent  of  two-thirds  of  the  members  elected  to  each  branch  of  the 
Legislature  shall  be  requisite  to  every  bill  appropriating  the  public  moneys 
or  property  for  local  or  private  purposes,  or  creating,  continuing,  altering,  or 
renewing  any  body  politic  or  corporate." 

The  case  was  ably  argued  on  the  part  of  the  bank  and  in  favor  of  the  con- 
stitutionality of  the  law,  by  Samuel  A.  Foot,  Esq.,  of  this  city,  and  C.  P. 
Kirkland,  Esq.,  of  Utica.  We  have  not  seen  the  argument  of  Mr.  Kirkland, 
but  Ave  understand  it  was  very  able,  and  was  regarded  as  perfectly  con- 
clusive. 

The  argument  of  Mr.  Foot  has  been  published  in  pamphlet  form,  and  is 
now  before  us.  After  rapidly  glancing  at  the  importance  of  the  question, 
involving,  as  it  does,  wide  and  extended  interests,  and  putting  at  hazard  the 
many  millions  invested  in  these  institutions  upon  the  faith  and  security  of 
this  law,  Mr.  Foot  lays  down  the  propositions,  first,  that  these  associations 
are  not  corporations,  because  they  have  not  the  distinctive  indicia  which 
designate  and  mark  an  aggregate  corporation,  and  do  not  possess  the  essen- 
tial requisites  of  a  corporation  ;  and  furthermore,  that  it  is  manifest  from  the 
act  itself  that  the  Legislature  did  not  intend  to  constitute  them  corporations. 
Secondly,  admitting  the  associations  to  be  corporations,  still  the  act  is  con- 
stitutional, because  the  clause  in  the  constitution  is  not,  and  was  not  intended 
to  be,  applicable  to  a  general  law,  which  should  authorize  all  our  citizens  to 
incorporate  themselves  to  carry  on  any  particular  business  ;  but  on  the  con- 
trary, it  Avas  intended  by  that  section  to  impede  the  passage  of  separate  acts 
of  incorporation,  and  to  check  the  exercise  of  the  sovereign  power  in  grant- 
ing monojjolies  and  exclusive  privileges  for  the  benefit  of  the  few. 

But  admitting  the  constitutional  restriction  to  be  applicable  to  a  general 
act  of  incorporation — still  Mir.  Foot  contends,  in  the  third  place,  that  such  a 
law  may  be  passed  by  a  two-thirds  vote,  and  this  law  will  be  presumed  to 
have  been  so  passed.  In  the  course  of  his  argument,  Mr.  Foot  sketches  the 
history  of  the  Restraining  Act,  and  shows  that  it  has  been  the  prolific  cause 
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or  source  of  the  evils  it  was  designed  to  prevent— instead  of  restraining  exclu- 
sive grants,  it  has  had  directly  the  opposite  tendency,  by  enabling  a  few  men 
in  each  branch  of  the  Legislature  to  control  its  action,  and  force  through 
measures  as  unjust  as  they  were  unwise.  There  is  no  doubt,  wc  learn,  that 
the  Supreme  Court  will  decide,  at  its  next  term  in  October,  in  favor  of  the 
constitutionality  of  the  law.— Journal  of  Commerce,  Wednesday  Morning, 
September  25. 

We  have  received  a  pamphlet,  containing  an  argument  in  favor  of  the 
constitutionality  of  the  General  Banking  Law  of  this  state,  delivered  before 
the  Supreme  Court,  at  the  July  term,  1839,  by  Samuel  A.  Foot,  Esq.,  and 
recently  published,  which  embodies  much  talent,  and  evinces  deep  research 
and  profound  legal  knowledge. 

The  subject  which  is  here  so  learnedly  discussed,  imperatively  called  for 
a  display  of  the  highest  order  of  talent,  as  well  on  account  of  the  important 
pecuniary  interests  involved,  as  from  the  disastrous  results  which  would 
inevitably  flow  from  the  adjudicated  illegality  of  a  measure  which  has 
already  become  so  identified  with  the  existence  of  our  credit  at  home 
and  abroad. 

The  preliminary  remarks  of  the  learned  author  are  characterized  by 
soundness  and  elegance ;  illustrating  in  a  forcible  manner  the  great  inconve- 
nience and  injury  which  must  arise,  in  even  doubting  the  constitutionality 
of  the  principles  upon  which  our  banks,  under  this  law,  are  based,  and  in 
adverting  to  the  possibility  of  their  being  declared  a  violation  of  the  consti- 
tution. The  immense  amount  of  losses  which  would  then  follow,  the  litiga- 
tion which  would  ensue,  and  the  financial  derangement  and  commercial 
prostration  necessarily  resulting,  were  vividly  presented  and  eloquently 
urged. 

Connected  with  the  subject  of  this  argument,  the  natural  and  constitu- 
tional right  of  every  citizen  to  exercise  the  privilege  of  free  banking  is  ably 
considered  and  clearly  established  ;  and  a  history  of  the  restraints  imposed  by 
law  npon  private  banking  is  given,  and  their  tendency  and  operation 
examined. 

The  ground  upon  which  the  constitutionality  of  this  law  was  questioned 
being  that  the  associations  formed  under  it  were  corporations,  and  that  it 
required  two-thirds  of  the  Legislature  to  concur  in  their  creation,  it  became 
necessary,  in  the  course  of  this  argument,  to  show  in  what  the  legal  and 
•  essential  requisites  of  a  corporation  consisted.  In  elucidating  this  portion  of 
his  argument  the  author  evinces  a  clearness  of  arrangement,  an  originality 
of  thought,  and  a  familiarity  with  legal  principles,  which  mark  the  finished 
and  well-read  lawyer. 

In  examining  this  branch  of  his  subject,  judicial  decisions  which  are 
applicable  swell  the  authority  which  the  strength  of  his  reasoning  affords. 
The  rights,  franchises,  and  privileges  of  corporations,  as  they  existed  at  com- 
mon law,  are  clearly  pointed  out,  and  the  varied  alterations  and  modifications 
introduced  by  statutory  provisions  are  ably  considered. 
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A  history  of  the  passage  of  this  law  through  our  Legislature  is  presented 
by  the  author  in  support  of  his  argument.  The  objections  which  were  then 
made,  the  modifications  it  underwent,  and  the  care  which  was  bestowed  in 
framing  its  provisions,  are  urged  to  show  that  every  constitutional  objection 
was  intended  to  be  met  and  obviated  previous  to  its  final  passage. 

The  importance  of  the  principles  contained  in  this  argument,  with  refer- 
ence to  the  subject  to  which  they  are  applied,  and  the  necessity  of  their 
being  understood  and  rightly  appreciated  by  the  merchant  and  man  of  busi- 
ness, to  whom  they  are  of  peculiar  interest,  form  a  sufficient  recommendation 
for  its  perusal. 

The  creation  and  operation  of  banking  associations  organized  under  the 
provisions  of  this  act,  form  a  new  and  distinct  feature  in  the  financial  history 
of  this  country,  and  open  a  still  wider  field  for  commercial  enterprise  ;  and  it 
is  of  the  deepest  importance  to  all  who  are  desirous  of  embracing  the  oppor- 
tunities which  are  afforded  by  this  law,  for  the  profitable  investment  of  capi- 
tal, to  obtain  a  thorough  knowledge  of  its  legal  construction  and  efifect.  So 
short  a  time  has  elapsed  since  the  passage  of  this  act,  that  few  judicial 
decisions  have  been  made  calculated  to  settle  the  rights  and  determine  the 
liabilities  of  associations  erected  tinder  its  provisions ;  and  the  final  decision 
of  the  case  in  which  this  argument  was  delivered  will  settle  all  questions  as 
to  its  constitutionality. 

So  far  as  the  state  of  the  pleadings  would  permit,  the  Supreme  Court,  at 
the  October  term,  decided  the  points  discussed  in  this  argument. 

The  court  expressed  the  opinions — First,  That  associations  formed  imder 
the  General  Banking  Law  are  corporations — Second,  That  the  assent  of  two- 
thirds  of  all  the  members  elected  to  each  branch  of  the  Legislature  was 
necessary  to  the  passing  of  the  act — and  Third,  That  if  passed  by  a  two-third 
vote,  the  act  is  constitutional. 

On  the  last  point,  Mr.  Justice  Bronson  was  not  prepared  to  concur;  but  on 
the  other  questions,  the  opinion  of  the  whole  court  was  expressed. — Hunt's 
Merchants'  Magazine  and  Commercial  Bedeic,  December,  1839. 


No.  XXIV.— Vol.  1,  p.  195. 
J^nlfon  Fony. 


There  appears  to  be  no  end  to  strife  about  the  ferries  between 
this  city  and  Brooklyn.  The  leases  of  the  Fulton  and  South  Fer- 
ries expire  on  the  1st  of  May  next,  and  already  the  din  of  battle 
begins  to  assail  our  ears.  Fortunately  these  contests  are  confined 
to  paper,  and  the  public  may  be  thankful  if  they  do  not  result  in 
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any  serious  injury  to  the  present  facilities  for  intercourse  between 
the  two  cities. 

If  we  understand  the  matter  rightly  (and  we  have  taken  some 
pains  to  do  so),  the  present  difficulty  arises  out  of  an  eflFort  made 
by  those  who  own  property  in  the  south  part  of  Brooklyn,  and 
are  interested  in  keeping  up  the  South  Ferry,  to  tax  the  central 
and  compact  part  of  the  city  for  that  object.  This  is  resisted,  and 
very  naturally,  by  those  who  will  be  obliged  to  pay  the  tax  with- 
out receiving  any  equivalent. 

The  present  lease  of  the  FvTlton  Ferry  is  held  by  a  large  asso- 
ciation of  gentlemen,  who  united  two  or  three  years  .ago  and 
bought  out  the  old  monopolists  for  the  purpose  of  placing  it  on  a 
footing  which  would  furnish  better  and  more  satisfactory  accom- 
modations to  the  public.  They  raised  a  capital  of  abont  one  liun- 
clrcd  tliousand  dollars,  and  in  expectation  of  having  their  lease 
renewed,  laid  out  their  money  freely  in  improving  the  ferry. 
They  are  now  in  debt  about  forty  thousand  dollars ;  and  if  they 
do  not  receive  a  renewal  of  their  lease  and  are  compelled  to  close 
their  business  on  the  1st  of  ]May,  they  will  sustain  a  loss  of 
twenty-two  thousand  dollars  and  upwards. 

The  South  Ferry  is  in  a  still  more  unfortunate  plight.  The 
association  who  have  the  lease  of  it  are  confesstxlly  insolvent ; 
that  is,  their  property  is  not  worth  the  amount  of  their  stock  and 
debts  by  seventy  thousand  dollars — which  amount  they  have  lost 
in  the  short  space  of  three  years ;  and  they  admit  that  their  ferry 
cannot  be  kept  up  for  the  coming  year  without  a  loss  of  at  least 
ten  thousand  dollars,  and  those  holding  the  lease  of  the  Fulton 
Ferry  think  it  cannot  be  done  without  a  loss  of  at  least  twenty 
thousand  dollars. 

In  this  state  of  things,  it  of  course  seemed  very  desirable  to 
those  interested  in  maintaining  the  South  Ferry  to  attach  it  to 
something  Avhich  could  sustain  it,  and  they  started  the  idea  of 
leasing  the  two  ferries  together  and  to  the  same  persons.  This 
took  with  the  comiiiittoe  of  our  corporation,  and  they  have  deter- 
mined accordingly,  and  offered  a  lease  of  the  two  ferries  to  the 
Fulton  Association.  That  Association,  finding  that  tlie  two  fer- 
ries cannot  be  supported  and  give  the  necessary  accommodations 
to  the  public  at  the  Fulton  Ferry  Avithout  a  very  great  annual  loss, 
have  declined  the  proposition.     "Whether  any  individuals  or  asso- 
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ciatioii  of  the  requisite  ability  can  be  foimd  to  take  a  lease  of  the 
two  ferries,  or  whether  they  will  fall  back  into  the  hands  of  the 
corporation,  seems  questionable.  It  certainly  is  not  just  to  tax 
one  part  of  the  community  for  the  benefit  of  another.  Such  a 
measure  is  a  direct  and  palpable  violation  of  our  bill  of  rights. 
Why  should  those  Avliose  business  and  convenience  require  them 
to  pass  at  the  Fulton  Ferry,  pay  a  high  toll  to  support  a  ferry  for 
the  benefit  of  a  few  owners  of  property  in  another  section  of  the 
city. 

If  such  a  step  is  taken  to  aid  the  south  part  of  Brooklyn, 
there  is  the  same  reason  for  assisting  every  other  outer  section  of 
that  city  in  the  same  way;  and,  indeed,  we  have  heard,  that 
the  inhabitants  of  the  Wallabout  have  asked  the  corporation  of 
this  city  to  establish  a  ferry  from  the  Wallabout  to  Peck  slip,  and 
attach  it  to  and  compel  the  Fulton  Ferry  to  sustain  it. 

It  strikes  us  that  this  is  a  very  unwise,  as  well  as  unjust,  mode 
of  legislation.  If  the  South  Ferry  cannot  sustain  itself  at  present, 
we  do  not  see  why  our  corporation  do  not  take  the  usual  course 
for  establishing  a  new  ferry,  and  that  is,  to  offer  a  lease  at  a  nomi- 
nal rent  for  so  long  a  time  as  to  induce  capitalists  to  come  for- 
ward and  take  it.  This  is  the  first  time  we  ever  heard  of  our 
corporation  levying  a  tax,  directly  or  indirectly,  to  establish  or 
sustain  a  ferry.  It  really  looks  as  if  there  was  some  controlling 
interest  which  does  not  show  itself.  This  determination,  how- 
ever, to  unite  the  two  ferries,  and  oblige  one  to  support  the  other, 
has  only  been  made  by  a  committee,  and  we  have  entire  confi- 
dence that  our  Whig  corporation,  being  composed  of  good  men 
and  true,  will  settle  the  matter  rightly. 

New  York. 
— Journal  of  Commerce,  of  March  12, 1839. 
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No.  XXV.— Vol.  1,  p.  200. 
A  General  Sankrupt  Zan\ 

Our  reporter  lias  furnished  us  with  the  following  sketch  of 
Mr.  Foot's  remarks  before  the  Philanthropic  Law  Associa- 
tion : 

Mr.  Foot  commenced  his  remarks  by  observing,  that  he  pre- 
sumed the  committee  of  the  Association,  in  inviting  him  to 
address  them,  was  not  so  much  to  obtain  an  agreeable  entertain- 
ment for  the  evening,  as  to  elicit  his  views  on  the  subject  of  a 
bankrupt  law,  in  the  hope  that  some  suggestions  might  be  col- 
lected which  would  aid  in  accomplishing  the  great  design  they 
had  in  view.  To  this  end  he  should  direct  his  observa- 
tions. 

Mr.  Foot  then  proceeded  to  comment  upon  and  illustrate  the 
following  topics : 

1.  Tlie  time  when  the  subject  of  a  bankrupt  law  should  be 
pressed  on  the  attention  of  Congress.  That  time,  he  thought, 
above  all  others,  was  the  next  session.  Then  party  strife  would 
be  less  violent  and  active.  The  party  now  in  power  must,  and 
doubtless  would,  feel  disposed  to  yield  to  the  late  decision  of  the 
people  upon  their  measures ;  and  the  party  to  assume  poAver  on 
the  4th  of  March  next  would  not  consider  themselves  responsible 
as  a  party  for  the  acts  of  the  present  Congress,  and  hence  both 
would  be  disposed  to  meet  this  great  question  on  its  merits.  For 
these  and  other  reasons  which  he  urged,  Mr.  Foot  strongly  recom- 
mended the  friends  of  the  measure  to  direct  their  attention  to 
next  session  of  Congress. 

2.  Mr.  Foot  mentioned,  that  it  had  been  supposed  by  many 
that  the  Constitution  of  tlie  United  States,  Avhicli  prohibited  the 
passage  of  an  "  ex  post  facto  law,  or  law  impairing  the  obligation 
of  contracts,"  might  embarrass  the  enactment  of  a  bankrupt  law 
which  should  operate  upon  contracts  already  made.  But  this 
was  an  error.  The  provision  of  the  Constitution  is,  .that  "  A^o 
state  shall  pass  any  ex  post  facto  law,  or  law  impairing  tlie  obli- 
gation of  contracts."  The  restriction  is  solely  on  state  legisla- 
tion ;  and  besides,  it  has  long  since  been  decided,  that  ex  post 
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facto  laws  are  only  applicable  to  criminal  cases.  Congress  is  con- 
sequently at  fall  liberty  to  exercise  the  power  conferred  by  the 
Constitution,  "  to  establish  uniform  laws  on  the  subject  of  bank- 
ruptcies throughout  the  United  States." 

3.  Mr.  Foot  took  a  full  view  of  the  financial  measures  of  the 
Government  for  the  last  twenty  years,  and  showed  that  the  in- 
crease of  the  banking  capital  from  1830  to  1836,  and  the  conse- 
quent expansion  of  the  circulating  medium,  had  created  the  spirit 
of  speculation  and  overtrading  which  had  prostrated  the  business 
and  energies  of  the  country;  that  the  action  of  the  General 
GoYernment,  and  especially  its  attack  upon,  and  ultimate  destruc- 
tion of  the  United  States  Bank  as  a  national  institution,  had 
produced  this  unnatural  increase  of  bank  capital  and  circulating 
medium ;  and  hence  a  strong  and  imperative  obligation  was 
imposed  on  the  Congress  of  the  United  States  to  relieve  the  unfor- 
tunate individuals  who  had  been  overwhelmed  by  this  factitious 
state  of  things,  and  restore  the  active  and  business  talent  of  the 
country  to  its  former  usefulness.  One  of  the  most  efficient  legis- 
lative acts  to  accomplish  this  humane  and  just  measure  was,  in 
the  opinion  of  Mr.  Foot,  a  bankrupt  law  founded  upon  wise 
principles. 

4.  Mr.  Foot  contended  that  the  interests  of  the  country 
required  the  passage  of  such  a  law.  The  late  revulsion  in  business 
had  fallen  upon  and  overwhelmed  the  life  and  spirit  of  the 
nation.  It  had  struck  down  the  men  of  business — the  men  of 
activity  and  talent.  Those  who  spoke,  felt,  and  acted — not  the 
drones  who  were  living  in  idleness,  but  those  Avho  rose  early, 
moved  quickly,  and  gave  animation  to  the  community.  Those 
who  not  only  carried  forward  the  great  temporal  enterprises  of 
the  country,  but  who  sustained  our  public  and  private  charities — 
who  fed  the  poor  and  spread  the  gospel.  This  portion  of  the 
nation,  of  all  others,  should  receive  the  fostering  and  paternal 
care  of  the  Government. 

5.  The  cause  of  sound  morality  demanded  the  action  of  Con- 
gress on  this  subject.  The  families  of  the  unfortunate  debtors 
must  and  would  be  fed  and  clothed.  That  could  be  done  by  the 
earnings  of  those  upon  whom  they  were  dependent.  This  pro- 
duced a  conflict  between  the  wakeful  and  persevering  creditor 
and  the  indebted  husband  and  parent.     While  the  latter  would 
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be  willing,  and  in  most  cases  anxious,  to  pay  his  just  debts,  yet 
his  wife  and  children  must  have  food  and  raiment.  This  obliges 
him  to  resort  to  devices  to  cover  his  earnings  or  the  small  remains 
of  his  shattered  fortune,  and  the  struggle  often  ends  in  convert- 
ing the  kind  husband  and  affectionate  parent  into  the  desperate 
criminal. 

6.  Mr.  Foot  examined  the  relations  of  debtor  and  creditor,  and 
showed  that  the  interests  of  the  latter  should  be  consulted  in  a 
wise  system  of  bankruptcy,  and  that  the  Association  he  was 
addressing  should  aim  to  accomplish  that  object.  That  a  law, 
commonly  called  a  "  JahUee  Act"  could  not,  in  his  oj^inion,  be 
obtained  even  if  desirable.  That  the  true  course  was  to  call  for 
a  law  which  would  promote  and  protect  the  general  interests  of 
the  country.  That  such  a  law  would  secure  property,  render  its 
possession  more  stable,  and  its  enjoyment  more  certain.  It  would 
command  the  approbation  of  the  nation,  and  early  receive  the 
sanction  of  Congress. 

7.  Whether  such  a  law  should  embrace  corporations  or  not 
was  a  disputed  point.  But  of  this  Mr.  Foot  felt  assured,  tbat  if 
Congress  did  not  make  some  regulation  to  protect  the  country 
against  the  frauds  and  mismanagement  of  corporations,  the  states 
that  had  not  already  done  so,  certainly  would  at  an  early  day.  He 
did  not  therefore  consider  it  very  important  Avhether  a  general 
bankrupt  law  applied  to  corporations  or  not. 

8.  Mr.  Foot  then  discussed  some  of  the  leading  features  of  a 
general  bankrupt  law,  and  showed  that  it  ought  to  be  so  framed 
as  to  be  humane  to  the  honest  and  unfortunate  debtor,  and  rigid 
and  efficient  against  the  fraudulent  one.  That  it  should  con- 
tain provisions  for  an  early  and  economical  distribution  of  the 
debtor's  property,  and  make  it  his  interest  to  deliver  over  the 
whole  of  it  to  his  creditors. 

In  conclusion,  Mr.  Foot  oflfered  the  following  resolutions  : 
Eesolved,  1st,  That  it  is  practicable  to  frame  an  uniform  and 
general  bankrupt  law,  that  shall  relieve  the  honest  debtor  who 
has  given  up  his  all  to  his  creditors,  and  that  shall  at  the  same 
time  protect  the  just  rights  of  the  creditor. 

Eesolved,  2d,  That  the  time  has  gone  by  when  incarceration 
within  the  four  walls  of  a  prison  was  the  penalty  of  misfortune, 
and  the  time  has  now  arrived  when  the  Congress  of  the  United 
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States  should  perform  the  high  duty  enjoined  by  the  Constitution, 
and  pass  "  uniform  hiws  on  the  subject  of  bankruptcies  through- 
out the  United  States,"  and  thereby  not  only  restore  thousands 
of  our  worthy  citizens  to  usefulness  and  their  just  rights  in  the 
pursuit  of  happiness,  but  also  provide  a  wholesome  restraint  upon 
the  buo\'ant  and  returning  enterprise  of  the  country. — JSf.  Y.  Ex- 
press, of  November  21,  1840. 
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^  Sankrujit  Law. 


Judging  from  many  of  the  petitions  to  Congress  which  pray 
for  the  passage  of  a  general  bankrupt  act,  and  the  discussions  in 
the  public  journals  for  and  against  a  general  law,  one  would  sup- 
pose that  Congress  had  power  to  pass  a  special  or  limited  bank- 
rupt act,  containing  partial  and  discriminating  provisions.  This 
is  an  error.  No  such  power  exists.  The  Constitution  of  the 
United  States  contains  but  a  single  provision  on  the  subject, 
which  is  in  the  following  words : 

"  The  Congress  shall  have  power — 4th.  To  establish  uniform 
laws  on  the  subject  of  bankruptcies  throughout  the  United 
States." 

Whatever  law,  therefore,  is  passed,  must  be  general,  and  uni- 
form in  its  provisions  throughout  the  United  States.  It  must 
operate  alike  in  each  state  of  the  Union,  and  be  administered  in 
the  same  manner. 

The  nature,  object,  and  importance  of  a  bankrupt  act  are  not 
generally  understood.  It  is,  in  the  main,  regarded  as  a  conve- 
nient and  effectual  mode  of  enabling  a  man,  unfortunate  in  busi- 
ness, to  obtain  a  discharge  from  bis  debts.  But  this  is  a  very 
limited  and  imperfect  view  of  it.  No  one,  however  gifted,  can 
foresee  the  consequences  of  such  a  law.  It  will  influence  the 
business  transactions  and  affect  the  property  of  a  very  large 
majority,  if  not  of  the  whole,  citizens  of  the  United  States,  and 
will  bring  weal  or  woe  upon  the  coimtry,  according  as  it  is 
founded  or  not  on  wi&e  and  enlightened  principles  of  justice 
and  humanity. 
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The  humane  spirit  which  is  abroad  in  the  civilized  world,  and 
especially  in  this  country,  together  with  our  tender  and  feverish 
regard  for  personal  liberty,  has  utterly  condemned  imprisonment 
for  del)t,  and  with  a  strong  and  almost  universal  expression 
repudiated  the  principle  of  holding  an  unfortunate  debtor  bound 
to  appropriate  his  future  earnings  to  the  payment  of  debts  long 
since  contracted,  and  already  due ;  and,  under  the  influence  of 
this  spirit,  the  liberal  and  benevolent  principle  has  been  adopted 
of  discharging  a  debtor  from  his  liabilities,  in  case  his  inability 
to  meet  his  engagements  has  arisen  from  misfortune,  and  he  will 
fully  and  honestly  surrender  his  property  for  the  benefit  of  his 
creditors.  There  are  a  few  men  in  the  community  who  still 
resist  this  benign  feeling  in  favor  of  the  unfortunate,  and  insist 
upon  holding  them  in  their  power  until,  by  future  efforts  or  some 
other  means,  they  satisfy  in  full  their  demands.  A  bankrupt  law 
ought  to  settle,  upon  just  and  humane  views  of  the  rights  and 
duties  of  debtor  and  creditor,  these  great  questions  of  conflicting 
interests.  The  enactment  of  such  a  law  is  one  of  the  highest 
exercises  of  sovereign  power.  The  Government  can  adopt  no 
measure  whicli  would  more  fully  exhibit  its  supremacy,  and  show 
how  entirely  at  its  mercy  lie  the  most  sacred  rights  of  the  citizen. 
A  bankrupt  act  does  not  regulate  future  interests,  or  prescribe  a 
prospective  rule  of  action ;  it  operates  directly  and  powerfully  on 
property  already  acquired;  it  deals  with  vested  rights ;  it  divests 
the  debtor  of  his  property,  and  annuls  contracts  and  obligations 
belonging  to  the  creditor ;  it  gives  the  property  of  the  debtor  to 
his  creditors  without  his  consent,  and  discharges  contracts  held 
by  the  creditor,  and  obligations  due  to  him,  also  without  his  con- 
sent. 

The  framers  of  our  Constitution  wisely  vested  this  power  in 
the  Legislature  of  the  Union,  and  prohibited  the  states  from 
exercising  it.  The  nature  of  the  power,  and  the  language  by 
which  it  is  conferred  on  Congress,  show  that  it  belongs  exclu- 
sively to  tliat  body.  No  other  legislative  body  can  pass  laws 
which  operate  throughout  the  United  States.  When,  therefore, 
the  Constitution  declares  that  Congress  shall  have  power  to 
"establish  uniform  laws  on  the  subject  of  bankruptcies  through- 
out the  United  States,"  it  substantially  declares  that  Congress 
only  shall  have  such  power.     The  Supreme  Court  of  the  United 
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States  liave  also  expressed  an  opinion  that  this  power  belongs  ex- 
clusively to  Congress.  The  states,  moreover,  are  prohibited  by 
the  Federal  Constitution  from  passing  any  laws  "  impairing  the 
obligation  of  contracts/'  which  a  bankrupt  law  does  most  effec- 
tually. The  only  guard  which  appears  to  be  placed  upon  the 
exercise  of  this  high  power,  is  the  constitutional  requisition  that 
laws  passed  in  pursuance  of  it  shall  be  uniform  throughout  the 
United  States.  This  uniformity  protects  the  community  against 
partial  legislation,  and,  if  a  bankrupt  act  is  passed  at  all,  insures 
the  passage  of  a  just  and  general  one. 

The  great  object  to  be  obtained  by  such  a  law  is  a  full  and 
fair  disclosure  and  surrender  by  the  debtor  of  his  property,  and 
an  equal  distribution  of  it  among  his  creditors  promptly  and 
economically  made.  A  good  system  of  bankruptcy,  all  inust 
admit,  is  a  blessing  to  an  active  people  extensively  engaged  in 
various  pursuits,  which  cannot  be  successfully  prosecuted  without 
entering  into  large  engagements.  Misfortunes  will  come,  and 
no  human  prudence  can  guard  against  them  ;  but  the  laws  of  the 
country  should  mitigate  their  severity  as  far  as  is  consistent  with 
the  rights  of  creditors. 

The  wisdom  and  talents  of  the  nation  ought  to  be  called  into 
exercise  on  this  truly  important  subject,  and  every  citizen  who 
can  make  a  useful  suggestion  ought  to  do  it  promjitly.  We  pro- 
pose to  contribute  our  mite  to  this  great  treasury,  and  if  Ave  ac- 
complish nothing  else,  show  at  least  that  our  hearts  are  engaged. 
In  the  few  pages  which  Ave  can  at  present  devote  to  this  subject, 
Ave  propose  to  give  briefly  our  vioAvs  of  the  general  features  of  a 
bankru]3t  law  for  this  country.  They  may  be  regarded  by  some 
as  crude  and  visionary,  but  of  this  Ave  feel  assured,  that  they  are 
just  and  humane,  and,  if  Ave  do  not  greatly  err,  they  are  also 
practical.  We  fully  believe  that  a  law  framed  in  accordance 
with  them  would  protect  the  rights  of  the  creditor,  and  also 
relieve  the  unfortunate  debtor ;  that  such  a  laAv  could  be  admin- 
istered promptly,  economically,  and  advantageously  to  the  public 
and  the  parties  interested. 

All  bankrupt  laAvs  must  necessarily  require  the  bankrupt  upon 
oath,  and  under  severe  penalties,  to  give  a  full  and  true  account 
of  his  property,  and  surrender  it  for  the  benefit  of  his  creditors. 
A  strict  and  honest  compliance  Avith  this  requisition  strips  the 
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unfortunate  debtor  of  everything,  even  of  the  means  to  supply 
himself  and  family  with  the  necessaries  of  life.  Tliere  are  only  a 
few  men  in  the  community  Avhose  moral  principles  are  so  pure 
and  firm  that,  in  view  of  such  consequences,  will  yield  implicit 
obedience  to  the  law.  Hence,  in  a  very  great  majority  of  cases, 
property  will  be  concealed,  and  fraud  and  perjury  committed  to 
render  the  concealment  effectual.  A  man  who,  under  other  cir- 
cumstances, would  blush  at  the  very  thought  of  crime,  Avill  ven- 
ture into  its  dark  embrace,  when  it  appears  to  bo  the  only  mode 
left  him  of  feeding  and  clothing  his  wife  and  children.  No 
law  can  be  executed  which  is  based  on  such  inhumanity.  It  is, 
besides,  a  positive  evil.  It  promotes  crime — drives  men  of  good 
feelings  and  high  character  to  extremities,  and  from  thence  to 
criminal  practices. 

The  first  feature,  then,  we  would  engraft  upon  a  bankrupt 
law,  should  be  a  provision  allowing  the  bankrupt,  under  the 
direction  of  a  proper  officer,  to  draw  from  his  property,  surren- 
dered for  the  benefit  of  his  creditors,  a  sufficient  sum  to  support 
himself  and  family  for  a  few  months.  This  would  give  him  the 
means  o^  living  until  he  could  find  new  employment.  His 
creditors  also  would  be  gainers  by  this  arrangement.  For  the 
amount  of  the  allowance  would  be  far  less,  in  nineteen  cases  out 
of  twenty,  than  the  debtor  himself  would  take  for  the  same  pur- 
pose, if  driven  by  the  severity  of  the  law  to  help  himself 

Second. — Few  men,  as  we  have  already  said,  will  surrender 
everything  to  their  creditors.  In  most  cases  the  failing  debtor 
will  not  only  withhold  sufficient  to  meet  present  wants,  but  will 
conceal  and  lay  aside  a  fund  to  recommence  business  with.  The 
idea  very  generally  prevails,  and  is  too  often  acted  upon,  that  a 
failing  debtor  should  hold  something  back  with  Avhich  to  help 
himself,  something  to  begin  the  world  anew  upon.  Under  the 
influence  of  this  false  principle,  large  amounts  of  property  are 
constantly  withheld  from  creditors,  and  will  continue  to  be  while 
man  is  what  he  is.  No  laws,  however  severe,  have  yet  been  able 
to  restrain  him.  The  English  bankrupt  system  contains  as  full 
provisions  as  human  ingenuity  can  invent  for  the  discovery  of 
the  bankrupt's  property,  and  severe  penalties  for  its  concealment, 
yet  there  are  frauds  practised  continually  under  that  system  by 
concealing  property  from  creditors,  and  those  frauds  too  often 
15 
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rendered  successful  by  perjuiy.  "What  does  the  cause  of  sound 
morals,  wise  legislation,  and  the  interest  of  creditors  require 
under  these  circumstances  ?  The  answer  is — Make  it  the  inter- 
est of  the  bankrupt  to  be  honest.  To  accomplish  this,  let  the 
law  provide  that  he  shall  receive  a  liberal  percentage  on  the  divi- 
dends made  upon  his  estate,  and  let  that  percentage  be  increased 
in  proportion  to  the  approximation  of  the  dividends  to  the  pay- 
ment of  his  debts ;  and  if  his  debts  are  paid  in  full  out  of  his 
estate,  give  him  a  percentage  which  shall  reward  his  integrity, 
and  enable  him  to  recommence  business  under  favorable  auspices. 

This  regulation  will  produce  another  result  highly  advanta- 
geous to  creditors.  It  will  induce  their  failing  debtors  to  sur- 
render in  the  early  stages  of  their  embarrassments,  and  before 
making  heavy  sacrifices  of  property  to  sustain  themselves  for  a 
time,  in  the  cherished  but  vain  hope  that  there  may  be  a  favor- 
able turn  in  their  affairs,  which  will  enable  them  to  meet  their 
engagements  and  preserve  their  credit. 

Third. — The  assignees  of  the  bankrupt  ought  to  be  allowed, 
if  they  tliink  proper,  to  employ  him  as  their  agent  in  closing  his 
estate,  and  allow  him  a  reasonable  compensation  for  his  services. 
He  would  not,  of  course,  be  thus  employed  unless  his  integrity 
and  capacity  were  unquestioned;  and,  if  honest  and  cajiable,  who 
so  fit  an  agent  of  the  assignees  as  he  ?  Besides  his  better  acquaint- 
ance with  his  property  and  debtors,  and  the  anxious  desire  which, 
like  every  upright  man,  he  would  naturally  feel  that  his  debts 
should  be  paid,  he  Avould  have  a  direct  personal  interest,  on  ac- 
count of  the  percentage  before  proposed,  in  making  his  estate  as  pro- 
ductive as  possible.  Another  benefit,  but  of  a  moral  and  humane 
character,  would  also  flow  from  employing  the  bankrupt  in  the 
way  proposed.  It  would  furnish  him  with  active  and  reputable 
occupation  at  a  time  of  distress,  depression,  and  anxiety ;  at  a 
moment  when,  of  all  others,  employment  would  be  a  blessing. 
The  compensation,  too,  would  not  only  aid  him  in  providing  for 
the  wants  of  himself  and  family,  but  encourage  him  to  make 
other  and  greater  efforts  to  surmount  his  adverse  fortune. 

Fourth. — The  law  should  authorize  the  assignees  to  settle  all 
■controversies  concerning  the  bankrupt's  estate  by  reference.  This 
would  prevent  protracted  and  expensive  law-suits.  The  English 
bankrupt  system  is  a  terror  to  creditors  on  account  of  the  enor- 


LECTURES   AND   OTHER   WRITINGS.  227 

mous  expenses  of  administering  it,  and  those  expenses  are  mainly 
incurred  in  litigations.  If  we  have  a  bankrupt  law,  let  it,  at  least, 
be  economically  administered.  Do  not  permit  the  assignees 
and  their  favorite  professional  advisers  to  receive  the  largest 
dividends  from  the  estate,  as  is  the  case  in  England ;  but  while 
both  are  liberally  rewarded  for  their  services,  let  us  improve  upon 
the  English  plan,  and  terminate  our  controversies  with  less  pro- 
fessional labor  and  expense. 

Fiftli. — The  whole  estate  of  the  bankrupt  should  be  closed 
and  a  final  dividend  made  among  the  creditors  within  two  years. 
This,  we  think,  would  be  a  decided  improvement  upon  every 
system  of  bankruptcy  with  which  we  are  acquainted.  In  Eng- 
land, the  estates  of  bankrupts  often  remain  unsettled  for  ten, 
twenty,  and  more  years ;  and  even  in  this  country  there  are 
estates  of  bankrupts  yet  unsettled  which  went  into  the  hands  of 
assignees  under  our  bankrupt  act  passed  in  1800  and  repealed  in 
1803.  It  will  doubtless  be  asked.  How  can  a  final  dividend  be 
made,  if  there  are  outstanding  and  unsettled  claims  ?  The  answer 
is  obvious.  Kequire  the  assignees,  at  the  expiration  of  two  years 
from  their  appointment,  to  sell  at  auction,  after  full  notice,  all  the 
effects  of  the  bankrupt,  whether  settled  or  unsettled,  and  permit 
the  creditors  to  become  purchasers.  The  estate  would  then  be 
closed,  and  a  final  dividend  could  be  made. 

Sixth. — A  bankrupt  act  ought  to  contain  a  provision  that  any 
creditor  may  commence  a  suit  against  the  bankrupt  at  any  time 
after  he  is  discharged,  however  long,  and  recover  a  judgment 
against  him  for  the  full  amount  of  the  principal  and  interest  of 
his  demand,  provided  he  can  prove  that  the  bankrupt  con- 
cealed any  of  his  property  from  his  creditors,  or  committed  any 
other  fraud  in  obtaining  his  discharge.  On  the  recovery  of  such 
a  judgment  the  court  should  be  required  to  pronounce  the  dis- 
charge void,  and  all  the  debts  of  the  bankrupt  should  revive 
against  him,  and  he  should  be  prohibited  from  ever  having  again 
the  benefit  of  the  bankrupt  act. 

Sevcntli. — Such  an  act  ought  also  to  contain  strong  provisions 
for  punishing  fraud  in  obtaining  a  discharge  under  it,  so  that  the 
debtor,  while  invited  by  humane  considerations,  on  the  one  hand,  to 
make  an  honest  surrender  of  his  property  to  his  creditors,  might, 
on  the  other,  see  nothing  before  him  but  ignominy  and  imprison- 
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ment  if  he  attempted  to  defraud  them.  It  would  not,  we  appre- 
hend, be  too  severe  to  declare  a  fraudulent  concealment  of  prop- 
erty a  felony,  punishable  by  imprisonment  for  several  years, 
where  there  Avas  so  little  excuse  for  crime,  as  there  would  be 
under  the  kind  provisions  before  proposed. 

There  are  several  other  topics  which  we  should  have  been 
pleased  to  offer  some  remarks  upon  at  this  time,  if  our  limits 
would  permit,  especially  the  policy  and  justice  of  including  cor- 
porations in  a  bankrupt  act,  and  perhaps  we  may  present  our 

views  on  that  subject  in  a  future  number. 

S.  A.  F. 


No.  XXVIL— Vol.  1,  p.  211. 
Turfty  oft/te  2iallot. 


MR.    foot's   speech   BEFORE   THE    SUPREME    COURT   IN  THE   MAN- 
DAMUS  CASE. 

Mr.  Foot  commenced  his  argument  by  remarking  that  no  per- 
son born  on  American  soil,  Avho  loved  his  country,  respected  her 
institutions,  and  Avas  attached  to  the  great  principle  that  the 
Will  of  the  People  is  the  Source  of  Power,  could  rise  to  discuss 
the  questions  before  the  court  without  feeling  deeply  anxious  to 
discharge  his  whole  duty.  An  advocate  who  rightly  appreciates 
his  obligations,  knows  that  on  such  questions  his  duty  to  his 
client  is  unimportant  in  comparison  wdth  that  which  he  owes  the 
country  and  the  court.  To  his  client,  he  is  bound  to  strive  for  a 
judgment  in  his  favor — to  his  country,  to  maintain  the  great 
principles  of  civil  liberty  and  the  high  sanction  of  her  laws — and 
to  the  court,  to  furnish  them  Avith  all  the  light  he  can  command 
from  reason  and  authority  on  the  subject  under  consideration; 
and  in  respectful,  kind,  and  earnest  language,  Avarn  them  against 
all  sources  of  error  to  which  he  fears  they  may  be  exposed.  Mr. 
Foot  said  he  should  endeavor  on  the  present  occasion  to  fulfill  his 
high  trust,  but  he  was  Avell  aware  of  his  inability  to  meet  its 
demands. 
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Mr.  Foot  then  proceeded  to  show  the  danger  to  our  institu- 
tions from  allowing  any  fraudulent  devices  in  canvassing  votes  to 
defeat  the  will  of  the  majority,  and  disappoint  the  choice  of  the 
electors ;  the  importance  of  decided  and  immediate  action  by  the 
judiciary  for  the  correction  of  every  such  abuse,  and  the  neces- 
sity of  a  prompt  and  unflinching  discharge  of  duty  by  the  court 
in  the  present  instance. 

He  then  briefly  reviewed  the  evidence,  and  contended  there 
was  no  legal  proof  that  the  votes  of  the  first  district  of  the  sixth 
ward  could  not  be  counted,  as  the  certificate  of  the  ward  inspect- 
ors containing  that  statement  was  not  verified  by  oath,  and  it  was 
not  a  fact  which  they  were  authorized  by  statute  to  return ;  that 
statement,  moreover,  was  disproved  by  the  testimony  of  several 
witnesses.  Tlie  case  before  the  court  was  then  simply  this :  Sin- 
.  clair,  the  district  inspector  of  the  first  district  of  the  sixth  ward, 
who  was  delegated  to  take  the  returns  of  that  district  to  the 
Board  of  Ward  Inspectors  which  met  the  next  day  (13th  April), 
at  noon,  violated  his  trust  and  suppressed  the  returns.  He  and 
his  associate,  who  was  of  the  same  cast  of  poHtics  Avith  him,  being 
a  majority  of  the  inspectors  of  that  district,  united  on  the  14th 
of  April  in  making  the  false  certificate,  that  they  could  not 
return  the  votes  given  in  that  district  for  aldermen,  &c.  On  this 
certificate  the  mayor,  Avith  full  returns  from  the  other  three  dis- 
tricts of  the  Avard  before  him,  refused  to  SAvear  in  the  alderman 
and  assistant  alderman  ;  and  the  recorder,  on  their  application  to 
him,  administered  the  oath  to  them.  Then  followed  separate 
organizations  of  the  boards  of  aldermen  and  assistant  aldermen, 
the  appointment  of  a  clerk  of  the  board  of  aldermen  by  those 
who  acted  with  the  alderman  elect  of  the  sixth  Avard,  and  a  clerk 
of  the  board  of  assistant  aldermen  by  those  who  acted  with  the 
assistant  alderman  elect  of  that  Avard.  To  both  of  these  clerks 
the  mayor  refused  to  administer  the  oaths  of  office,  and  also  to 
the  assessors  of  the  sixth  ward. 

He  took  the  high  ground  that  the  boards  appointiug 
these  clerks  were  illegal  assemblies,  which  he  would  not  recog- 
nize, and  prohibited  them  from  occupying  the  room  of  the  alder- 
men and  assistant  aldermen  in  the  City  Hall.  He  adopted  the 
opposing  organizations,  being  of  the  same  politics  with  himself, 
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and  insisted  that  Shaler,  the  assistant  alderman  of  the  sixth  ward 
for  the  past  year,  held  over. 

Mr.  Foot  said  this  undisguised  attempt  to  suppress  the  voice  of 
the  people,  and  trample  upon  the  rights  of  the  electors  of  the  sixth 
ward,  was  a  mournful  exhibition  of  the  extent  to  which  an  un- 
chastened  lust  of  power  and  place  would  carry  men  who,  out  of 
the  reach  of  its  influence,  fulfilled  reputably  the  ordinary  duties 
of  life.  It  had  inflicted  a  wound  to  the  vital  principle  of  our  sys- 
tem of  government,  and  it  must  be  healed.  This  court  had  the 
power,  and  he  was  confident  they  would  apply  the  remedy.  He 
was  peaceful,  his  spirit  was  peaceful,  and  he  hoped  humble ;  hut 
he  must  say,  in  the  soberness  of  truth,  and  with  the  firmness  of 
manly  resolve,  that  if  he  did  not  believe  the  court  had  the  power 
and  the  will  to  redress  this  wrong,  he  should  consider  it  his  duty 
as  one  among  his  orderly  and  patriotic  fellow-citizens  to  strip  the 
misguided  chief  magistrate  of  our  city,  by  such  means  as  they 
could  command,  of  the  powers  which,  probably  more  from  error 
than  design,  he  was  abusing  by  applying  it  to  effect  the  most  dan- 
gerous purposes.  For  if  the  administration  of  the  law  is  so  feeble 
that  an  outrage  like  this  can  pass  unredressed,  there  is  an  end  to 
government,  and  life  and  property  are  without  protection.  But 
he  had  no  such  fearful  apprehension.  He  knew  and  confided  in 
the  intelligence,  firmness,  and  purity  of  the  tribunal  before  which 
he  stood.  He  should  discuss  the  questions  of  law  which  arose  in 
the  case  with  a  perfect  assurance  that  they  would  be  rightly 
decided. 

Mr.  Foot  first  stated  and  enforced  the  proposition,  that  the 
election  confers  the  office  on  the  candidate  and  not  the  returns 
of  the  canvassing  officers.  Their  certificate  is  only  evidence  of 
the  election,  which  is  perfect  when  the  last  ballot  is  deposited; 
and  if  that  evidence  is  shown  to  be  false  or  fraudulent,  other 
proofs  may  be  resorted  to.  Mr.  Foot  cited  in  support  of  this 
proposition,  in  addition  to  the  authorities  referred  to  by  his  asso- 
ciates, the  case  of  The  People  vs.  Tibbetts  (4  Cow.  E.  358),  and 
Eust  vs.  Gott  (9  Cow.  E.  174). 

Second.  Tliat  the  loss  of  the  votes  of  a  ward  or  town  does  not 
satiate  the  election  of  a  city  or  county ;  nor  indeed  does  the  loss 
of  the  votes  of  any  small  section  of  country  destroy  the  election 
of  a  large  district.    This  is  a  well-settled  principle  in  reprcsenta- 
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tive  government,  and  has  been  universally  recognized  and  acted 
upon  in  this  country.  On  this  principle,  if  the  votes  in  the  first 
district  in  the  sixth  ward  had  been  lost,  the  election  would  have 
been  complete  by  those  given  in  the  other  districts.  But  on  no 
principle,  nor  by  any  rule  of  action  except  brute  force,  can  a 
fraudulent  suppression  of  the  returns  from  a  small  part  of  a  whole 
town  or  ward  defeat  the  election.  This  is  too  obvious  to  require 
illustration.  It  is  evident,  therefore,  that  Mr.  Crolius  was  elected 
alderman,  Mr.  Atwell  assistant  alderman,  and  Messrs.  Heath  and 
Eoome  assessors  of  the  sixth  ward ;  and  that  upon  the  returns  as 
made,  it  was  the  duty  of  the  mayor  to  administer  to  them  their 
oaths  of  office.  The  excuse  he  makes  for  his  refusal  is,  that  by 
the  old  statute  of  1813  {2  E.  S.  247,  sec.  11),  the  ward  inspectors 
ought  to  have  certified  and  declared  Avho  had  the  majority  of 
votes  for  each  respective  office ;  and  because  they  did  not  so  cer- 
tify, the  candidates  were  not  elected,  although  the  returns  before 
him  showed  the  number  of  votes  given  for  each.  How  absurd ! 
one  can  hardly  avoid  saying,  how  silly !  But  this  old  law  has 
been  more  than  once  repealed  by  enactments  on  the  same  subject 
inconsistent  with  it.  1st.  By  the  act  of  April,  1822  (Laws  of 
1822,  p.  246).  2d.  By  the  amended  charter,  passed  7th  April, 
1830  (Kent's  Charter,  99,  100,  sec.  4).  3d,  And  lastly,  by  the  act 
of  8th  April,  1842. 

By  the  first  section  of  that  statute,  the  common  council  are 
"authorized  to  pass  such  ordinances  as  to  them  may  seem  meet, 
for  providing  for  the  time  and  place  where  the  polls  shall  l>e  held, 
&G.  And  also  for  the  inspectors  in  each  election  district  in  the 
several  ivards  in  said  citij,  to  meet,  add  together,  compute,  and  return 
tlie  votes  given  to  eacli  person  voted  for  in  the  several  districts  of  the 
said  wards,  in  the  manner  now  required  hy  law. 

In  pursuance  of  the  power  conferred  by  this  statute,  the 
common  council  passed  an  ordinance  on  the  11th  of  Ajiril  last, 
specifying  the  duties  of  the  district  and  ward  inspectors  at  the 
then  approaching  election,  and  requiring  the  district  inspectors, 
on  the  evening  the  polls  were  closed,  ''  to  add  together,  compute, 
and  make  out  the  returns  of  votes  for  each  person  voted  for  in  said 
district;"  to  file  one  copy  with  the  clerk  of  the  county,  and 
depute  their  chairman  to  deliver  another  copy  to  the  board  of 
ward  inspectors,  and  with  the  chairman  from  the  other  districts  to 
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form  such  board.  The  duty  of  that  board  is  defined  by  the  ordi- 
nance to  be,  to  meet  "  at  noon  of  the  day  succeeding  the  election, 
add  together,  coinjmte,  and  return  all  the  votes  given  in  the  ivard 
for  each  person  voted  for  in  the  several  districts  of  such  icard. 

Not  one  word  is  said  in  the  ordinance  about  a  certificate  or 
declaration  who  had  a  majority  or  plurality  of  votes,  the  com- 
mon council  doubtless  supposing  that  all  ofl&cers  whose  duty  it 
was  to  admiuister  oaths  to  the  candidates  elected,  understood 
addition  and  subtraction.  Hence,  how  groundless  the  objection 
of  the  maj'or  to  administer  the  oath  of  office  to  Alderman  Cro- 
lius,  Assistaut  Alderman  Atwell,  and  the  assessors. 

Mr.  Foot  here  said  he  was  willing  to  believe,  and  did  believe, 
that  the  mayor  had  acted  nnder  mistaken  views  of  the  law.  Hav- 
ing looked  at  the  sul^ject  througli  the  erring  medium  of  party 
association,  friendships,  and  interests,  the  most  subtle  and  dan- 
gerous source  of  error,  he  liad  been  led  far  away  from  the  path  of 
duty ;  there  was  yet,  however,  an  opportunity  for  him  to  retrace 
his  steps,  and  do  justice  to  the  parties  injured,  and  the  public; 
and  turning  to  the  mayor,  who  was  present,  said :  Sir,  it  is 
human  to  err;  but  a  noble  and  magnanimous  spirit  will  admit 
his  errors  and  correct  them.  Justify  the  exalted  sentiments  your 
fellow-citizens  would  be  happy  to  entertain  of  you,  by  putting  an 
end  to  this  controversy,  and  giving  efiect  to  the  undoubted 
choice  of  the  electors  of  the  sixth  ward. 

Mr.  Foot's  third  proposition  was,  that  the  recorder  had 
authority  to  administer  the  oath  of  office  to  Alderman  Crolius 
and  Assistant  Alderman  Atwell. 

The  city  charter,  granted  in  1730,  requires  every  person 
elected  for  alderman,  assistant,  assessors,  &c.,  to  take  the  oath 
therein  appointed,  in  such  manner  and  form  as  is  tlierein  directed. 
(K.  Chart.  49,  sec.  10.)  The  form  of  the  oath  is  given,  and  the 
mayor,  his  deputy,  or  recorder  designated  as  the  officers  to 
administer  it.  (K.  Chart.  80,  81,  sec.  33.)  The  amended  char- 
ter contains  substantially  the  same  provisions,  and  in  addition, 
directs  each  "  board  to  hold  its  first  meeting  on  the  second  Tues- 
day of  May  in  each  year,  at  Avliicli  time  the  mayor  or  clerk  of 
the  common  council  shall  attend,  by  whom  the  oath  of  office 
shall  l)e  administered  to  the  members  elected." 

By  an  act  of  the  Legislature,  passed  8th  February,  1788,  every 
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person  who  sliould  be  appointed  or  elected  to  any  office  in  this 
state  was  required  to  take  an  oath  before  entering  upon  his  trust, 
and  tlie  officers  were  designated  before  wliom  it  should  l)e  taken. 
(2  Greenland,  page  45,  sections  1  to  7;  pages  47,  48,  section  8.) 

Chancellor  Kent,  in  his  learned  notes  on  the  charter,  made  at 
the  request  and  for  the  guide  of  the  corporation  and  its  officers, 
states,  that  this  statute  superseded  the  charter,  aud  that  our 
present  Revised  Statutes  (1  E.  S.  118,  119,  120)  have  declared  the 
existing  law  on  the  subject.  (K.  Chart.  171,  note  45.)  By  our 
present  laws,  not  only  the  recorder,  but  several  otlier  officers,  had 
authority  to  administer  the  oaths  of  office  to  the  alderman  and 
assistant  of  the  sixth  Avard. 

Chancellor  Kent's  views  on  this  subject  are  strongly  con- 
firmed by  several  provisions  in  our  statutes,  which  show  clearly 
that  the  Legislature  have  long  since  intended  to  place  the  officers 
of  this  city  on  the  same  footing  as  officers  in  other  parts  of  the 
state,  in  regard  of  their  official  oaths.  (Section  1,  R.  S.,  120 ;  sec- 
tion 24,  sub.  6,  Ibid,  116,  section  2 ;  K.  Chart.  78,  79 ;  3  Greenl. 
355,  sec.  2;  2  R.  S.  of  1813,  349,  section  18.) 

These  general  laws,  being  merely  salutary  regulation  for  the 
convenience  of  our  citizens,  do  not  interfere  with  our  chartered 
rights,  as  the  mayor  seems  to  suppose.  Independent  of  these 
decisive  considerations  in  favor  of  the  recorder's  authority  to 
administer  the  oaths,  the  court  will  look  at  tlie  danger  arising 
from  holding  that  the  mayor  and  clerk  only  have  authority  to 
swear  in  the  alderman  and  assistants.  If  they  alone  have  that 
power,  then  neither  board  can  organize  without  their  consent, 
and  the  whole  government  of  the  city  lies  prostrate  at  their  feet. 
The  clerk,  too,  by  refusing  to  administer  the  oaths,  may  continue 
himself  in  office,  and  thus  profit  by  his  own  wrongs  in  direct 
violation  of  a  most  wholesome  principle  of  law,  and  in  opposition 
to  an  express  decision  of  this  court  in  a  similar  case.  (People  vs. 
Bartlett,  6  Wend.  R.  422.) 

Mr.  Foot  repelljJ  with  warmth  the  charge  which  the  mayor 
had  made  in  his  argument  against  the  recorder  for  administering 
the  oaths  of  office  to  Alderman  Crolius  and  Assistant  Alderman 
Atwell  without  authority,  and  thereby  endangering  the  peace  of 
the  city  ;  and  contended  that  the  mayor,  and  not  the  recorder, 
had  violated  his  official  duty,  and  thus  hazarded  not  only  the 
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peace  of  the  city,  but  treated  with  contemptuous  disregard  the 
rights  of  the  electors  of  the  sixth  ward. 

Fourth.  Mr.  Foot  contended  that  the  board  of  aldermen,  com- 
posed of  Mr.  Crolius  and  his  friends,  was  legally  organized,  and 
Mr.  Taylor  duly  elected  clerk. 

1.  Because  Mr.  Crolius  was  elected   and  legally  sworn  into 

ofl&ce. 

2.  Because,  having  been  elected  and  acted  as  alderman  under 
color  of  right,  he  was  an  alderman  de  facto  ;  and  Avhether  he  had 
been  legally  sworn  or  not,  his  acts  were  legal  so  far  as  third  per- 
sons were  concerned,  and  his  right  to  exercise  his  office  valid  as 
against  all  persons,  except  the  one  who  might  have  a  right  to  his 
seat,  and  who  should  establish  that  right  on  a  writ  of  quo  imr- 
ranto.     Tlie  statutory  provision  requiring  the  oath  to  be  taken 
was  merely  directory,  and  if  neglected,  did  not,  without  the  for- 
mal judgment  of  a  court,  take  from  the  delinquent  his  office,  or 
invahdate  his  acts  ;  and  so  this  court  has  twice  solemnly  decided 
— first,  in  the  matter  of  the  Mohawk  and  Hudson  Eailroad  (19 
Wend.  R  140).     In  that  case  inspectors  of  election   had  been 
informally  sworn,  and  an  application  was  made  to  the  court  to 
set  aside  the  election  on  that  ground.     The  court  denied  the 
application,  holding,  that  although  the  statute  (1  E.  S.  604,  sec. 
7)  required  the  inspectors  to  take  an  oath  faithfully  to  discharge 
their  duty  before  entering  upon  its  performance,  yet,  taking  it 
incorrectly,  or  omitting  it  altogether,  did  not  invalidate  their  acts. 
Mr.  Justice  Cowen  dehvered  the  opinion  of  the  court  with  his 
usual  ability  and  learning,  reviewed  all  the  cases,  and  established 
the  principle  that  the  inspectors  Avcre  officers  dc  facto,  and  tlieir 
acts  valid ;  aiid  also  held,  that  this  principle  was  applicable  to  all 
officers.      Not  long  afterwards  a  similar  case  arose  where  the 
inspectors  had  taken  no  oath  at  all.    A  like  application  was  made 
to  set  aside  the  election.     It  was  in  the  matter  of  the  Chenango 
County  Mutual  Insurance  Co.  (19  Wend.  33G).     Chief  Justice 
Nelson  delivered  the  opinion.     These  are  his  words:  "  The  first 
ground  relied  on  in  support  of  this  motion,  viz.,  that  the  inspect- 
ors were  not  sworn  according  to  the  directions  of  the  statute  (1 
E.  S.  604,  sec.  7),  is  not  in  itself  sufficient  to  destroy  the  election, 
as  was  recently  held  in  the  case  of  the  Mohawk  and  Hudson 
Eailroad  Company,  Art.  135."     These  decisions  are  decisive  in 
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favor  of  the  legality  of  Mr.  Crolius'  acts,  tbougli  he  might  not 
have  been  legally  sworn  at  all,  and  establish  beyond  doubt  the 
regularity  of  the  election  of  Mr.  Taylor. 

On  the  same  principles  and  for  the  same  reasons,  Mr.  Wil- 
liami  was  lawfully  appointed  clerk  of  the  board  of  assist- 
ants. 

The  pretended  right  of  Mr.  Shaler  to  hold  over  on  the  facts 
before  the  court,  is  too  preposterous  for  discussion. 

Fifth.  When  Mr.  Taylor  and  Mr.  "Williams  presented  to  the 
mayor  the  usual  evidences  of  their  appointments,  viz.,  resolutions 
of  their  respective  boards,  certified  by  the  presidents,  it  was  his 
duty  as  a  ministerial  officer  to  swear  them  in.  Yet  what  did  he 
do  ?  He  not  only  refused,  but  read  their  respective  boards  a 
lecture,  through  them,  in  the  form  of  an  opinion,  reviewing  their 
organizations,  pronouncing  them  unlawful  assemblies,  and 
strongly  intimating  his  intention  to  take  the  members  into  cus- 
tody if  they  should  continue  their  meetings.  This  was  exercising 
ministerial  functions  in  an  entirely  new  form.  When  it  was  his 
duty  to  look  only  to  the  resolutions  which  the  clerks  produced, 
and  see  if  they  were  in  due  form,  he  constitutes  himself  judge, 
jury,  witness,  and  constable — in  a  word,  dictator,  Avith  plenary 
powers,  and  takes  the  city,  aldermen,  assistants  and  all,  into  his 
own  keeping.  When  his  course  is  examined  with  a  clear  and 
steady  eye,  it  appears  too  extravagant  for  sober  discussion. 

And  now  on  what  ground  does  he  resist  an  application  for  a 
mandamus  to  compel  him  to  do  his  duty  ?  He  and  his  associates 
say,  that  by  the  old  cbarter  the  common  council  "  have  the  sole 
power  of  determining  and  deciding  all  elections  of  all  and  every 
one  of  their  officers ; "  and  by  the  amended  charter  the  two 
boards  are  judges  of  the  qualifications  of  their  own  members,  and 
therefore  this  court  have  no  right  to  interfere,  either  respecting 
the  assessors  or  the  alderman  and  assistant.     Indeed ! 

Suppose  no  officer  could  be  found  in  the  city  willing  to  swear 
in  any  of  the  aldermen  or  assistants,  how  would  they  organize  ?  All 
act  on  the  principle  that  they  were  de  facto  officers  ?  That  would 
hardly  do.  The  true  distinction  is  this :  The  boards  have  sworn 
to  inquire  into  and  decide  on  the  qualifications  of  their  respec- 
tive members,  and  upon  the  elections  of  all  other  officers;  but 
not  to  perform  the  duty  of  administering  to  them  their  official 
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oatlis.  The  former  is  judicial,  the  latter  ministerial.  The  for- 
mer is  exercised  by  collective  bodies,  the  latter  by  the  officers 
duly  appointed.  The  one  is  independent  of  the  other.  They  do 
not  interfere.  The  compelling  of  the  mayor  to  do  his  duty  is  not 
an  encroachment  on  the  powers  of  the  Common  Council.  There 
certainly  can  be  no  reason  why  the  court  should  withhold  its 
writ  of  mandamus  on  this  account. 

SLvth.  The  writ  of  mandamus  is  the  appropriate  remedy  ;  and 
this  being  a  clear  case  for  the  applicants,  it  ought  to  be  a  per- 
emptory, and  not  an  alternativ^e  writ.  For  this  purpose,  Mr. 
Foot  cited  the  following  authorities,  in  addition  to  those  referred 
to  by  his  associates :  McCulloch  vs.  The  Mayor  of  Brooklyn,  23 
Wend.  R.  458 ;  The  Queen  vs.  The  Mayor  of  Leeds,  11  Adol.  & 
Ellis,  a  late  English  case,  and  directly  in  point ;  Wilcocks  on 
Municipal  Corporations,  368  to  381,  and  the  cases  there 
cited. 

Mr.  Foot  contended  that  the  court  ought  not,  by  granting  an 
alternative  writ,  which  would  only  direct  the  mayor  to  swear  in 
the  officers  or  return  his  reasons  for  the  omission,  give  him  an 
opportunity  longer  to  withhold  from  the  officers  elected  the 
unembarrassed  exercise  of  their  rights,  keep  the  city  in  a  state  of 
excitement,  and  its  fiscal  agents  in  embarrassment  and  doubt  as 
to  their  duties  and  responsibilities. 

.  In  conclusion,  Mr.  Foot  made  an  earnest  appeal  to  the  court 
to  meet  the  great  question  before  them  with  the  lofty  sternness 
which  became  the  judiciary  of  this  great  state — not  to  dispose  of 
the  subject  on  mere  technicalities  and  allow  the  merits  of  the 
controversy  to  pass  undecided,  but  to  let  the  state  and  the  coun- 
try see  and  feel  that  the  Supreme  Court  of  the  State  of  Neio  Torlc 
was  far,  very  far,  beyond  the  reach  of  any  unworthy  influence ; 
and  that  before  that  high  tribunal  there  was  no  respect  for  per- 
son— that  justice,  and  justice  only,  was  there  administered.  He 
hoped  the  court  would  perceive  the  importance  of  an  early 
decision,  and  by  making  one,  allay  the  deep  anxiety  with  which 
the  friends  of  law  and  order  looked  to  the  result. 

On  our  first  i^age  will  be  found  the  conclusive  argument  of  Mr.  S.  A. 
Foot,  the  counsel  who  closed  the  argument  of  the  motion  before  the  Supreme 
Court  for  the  writs  of  mandamus  against  the  mayor.  The  clearness  and 
ability  with  which  the  propositions  taken  by  Mr.  Foot  are  stated,  and  the 
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force  of  the  reasons  adduced,  must  carry  conviction  to  every  candid  mind, 
that  the  decision  of  the  Supreme  Court  was  founded  upon  law  and  justice, 
and  that  the  conduct  of  the  mayor,  his  aiders  and  abettors,  in  their  attempt  to 
stifle  and  defeat  the  will  of  the  people,  is  eminently  disgraceful.  That 
attempt  has  been  signally  rebuked  by  the  high  judicial  tribunal  whose  de- 
cision was  invoked,  and  we  have  an  abiding  confidence  that  the  otlier  forum 
to  which  the  mayor  now  appeals,  will  meet  this  great  question  with  calm- 
ness, and  decide  it  upon  its  merits,  irrespective  of  all  extraneous  influences. — 
New  York  Enquirer,  Monday  Morning,  June  13, 1843. 
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Supreme  Court  of  tlie  State  of  New  York. 

J.  Fenimore  Cooper,  plaintiff,  against  William  L.  Stone,  defendant. 
Opinion  of  ]\Ir.  Foot  dissenting  from  parts  of  the  award  made 
.       in  this  cause. 

Concurring  with  my  associates  in  the  decision  made  upon  the 
first  matter  submitted,  that  the  plaintiff  is  entitled  to  a  verdict 
at  the  circuit — and  upon  the  fourth,  that  his  narrative  of  the 
battle  of  Lake  Erie  "was  written  in  a  spirit  of  impartiality  and 
justice — and  upon  the  fifth,  that  the  writer  of  the  review  has  not 
faithfully  fulfilled  the  obligations  of  a  reviewer — and  upon  the 
sixth,  that  the  review  is  untrue  in  several  particulars — and  upon 
the  eighth,  that  the  defendant  is  bound  to  make  reparation,  and 
consequently  in  the  general  result  of  the  litigation,  I  have  con- 
sidered it  my  duty  to  sign  the  award,  although  I  do  not  concur 
in  the  decision  made  upon  the  second  matter  submitted,  that  the 
plaintiff  has  faithfully  fulfilled  his  obligations  as  a  historian — nor 
uj)on  the  third,  that  his  narrative  of  the  battle  of  Lake  Erie  is 
true  in  its  essential  facts — nor  unqualifiedly  upon  the  seventh, 
that  the  review  is  not  written  in  a  sjiirit  of  impartiality  and  jus- 
tice. 

Duty  to  myself,  and  to  the  parties  who  have  mutually  selected 
me  as  one  of  their  judges,  requires  that  I  should  give  my  reasons 
for  not  concurring  in  the  second,  third,  and  seventh  articles  of 
the  award. 
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The  second  question  submitted  is,  whetlier  the  plaintiff,  in 
v/riting  and  publishing  his  narrative  of  the  battle  of  Lake  Erie, 
has  faithfully  discharged  his  obligations  as  a  historian. 

I  am  convinced  by  the  evidence  that  the  plaintiff  intended  to 
discharge  those  obligations,  but  am  of  opinion  that,  from  error 
in  judgment  or  some  other  cause  not  impeaching  the  purity  of 
his  intent,  he  has  fiiiled  to  do  so  in  one  point ;  and  the  facts  on 
which  that  opinion  is  founded  are  the  following : 

The  brig  Niagara  was  not  brought  into  close  action  till  a  late 
period  of  the  battle,  and  when  she  did  move  from  the  place  as- 
signed her  in  the  order  of  battle,  which  was  in  the  rear  of  and 
next  to  the  Caledonia,  toward  the  head  of  the  enemy's  line,  which 
was  the  scene  of  action,  she  passed  to  the  windward  of  the  Cale- 
donia and  of  the  Lawrence,  leaving  those  vessels  as  she  passed 
them  between  her  and  the  enemy's  line.  From  the  commence- 
ment of  the  action  till  the  Niagara  came  up  to  and  passed  the 
Lawrence,  which  was  nearly  two  hours,  the  latter  vessel  had 
received  the  weight  of  the  enemy's  fire,  from  which  she  had 
suffered  so  severely,  that  when  the  Niagara  passed  her  she  was 
unmanageable,  nearly  dismantled,  her  crew  disabled,  83  out  of 
103  being  killed  and  wounded,  and  obliged  soon  after  to  haul 
down  her  colors.  Captain  Elliott  commanded  the  Niagara  till 
Captain  Perry  went  on  board  and  took  command  of  her,  which 
was  soon  after  she  had  passed  the  Lawrence  to  windward,  as 
before  stated.  When  the  plaintiff  wrote  and  published  his  his- 
tory, there  was  full  and  authentic  evidence  before  him  that  the 
conduct  of  Captain  Elliott  was  very  generally  censured,  and 
especially  in  the  na\'y. 

1st.  Because  the  Niagara  was  not  brought  into  close  action 
till  a  late  period  of  the  battle ;  and 

2d.  Because  when  she  did  move  forward  from  her  station  in 
the  American  line,  toward  the  head  of  the  enemy's  line,  she 
passed  to  the  windward  of  the  Lawrence,  instead  of  the  leeward, 
thus  placing,  as  she  passed,  the  Lawrence  between  herself  and 
the  enemy,  instead  of  placing  herself  between  that  suffering  ship 
and  the  enemy. 

The  plaintiff,  in  his  history,  has  not  stated  or  intimated  that 
the  conduct  of  Captain  Elliott  in  tiie  battle  was  either  criticised 
or  censured,  but  leaves  the  impression  on  the  mind  of  the  reader 
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that  his  conduct  was  universally  approved  of.  This  im2:»ression 
is  erroneous,  not  being  in  accordance  with  the  fact. 

The  plaintiff  justifies  this  omission,  and  assigns  several  rea- 
sons for  it. 

1st.  That  on  a  careful  and  candid  examination  of  the  whole 
testimony,  before  writing  his  narrative  of  the  battle,  he  was  not 
convinced  that  Captain  Elliott's  conduct  was  censurable,  and 
that  such  is  still  his  honest  conviction,  and  in  writing  his  history 
he  followed,  as  he  considered  himself  bound  to  in  the  absence 
of  decisive  proof  to  the  contrary,  the  official  report  made  by 
Captain  Perry  to  the  government  a  few  days  after  the  action. 

2d.  That  it  was  not  his  duty,  as  a  faithful  historian,  to  state 
that  Captain  Elliott's  conduct  was  censured,  unless  the  testimony 
established  a  clear  case  against  him,  which  he  insists  it  does  not. 

3d.  That  it  was  no  part  of  his  duty  as  a  historian  to  inquire 
into  the  general  character  of  Captain  Elliott,  or  his  standing  in 
the  community ;  and, 

4th.  That  if  he  had  alluded  to  the  subject  at  all,  he  ought  to 
have  gone  into  it  fully,  which  would  have  lumbered  his  history 
with  a  long,  tedious,  and  uninteresting  examination  of  facts,  and 
drav/n  before  the  public  the  personal  controversies  of  our  naval 
officers. 

Truth  being  "  the  first  and  great  desideratum  of  history,"  I 
do  not  consider  these  reasons  and  some  others  of  minor  conse- 
quence, which  the  plaintiff  also  assigns,  sufficient  to  justify  him 
in  making  an  erroneous  impression  on  the  minds  of  his  readers 
by  omitting  to  state  the  well-established  fact  that  Captain  Elliott's 
conduct  was  very  generally  censured.    For, 

1st.  After  a  careful  examination  of  all  the  evidence,  and  hear- 
ing the  plaintiff's  argument  in  favor  of  his  views  of  it,  I  differ 
from  him  in  his  conclusion  respecting  the  conduct  of  Captain 
Elliott. 

The  three  vessels,  viz.,  the  Lawrence,  Caledonia,  and  Niagara, 
were  within  hailing  distance  of  each  other  at  the  commencement 
of  the  action.  The  Lawrence  and  Caledonia  were  carried  promptly 
into  close  action,  and  the  former  being  armed  principally  Avith 
carronades,  within  reach  of  cannister,  and  I  see  no  sufficient 
reason  why  the  Niagara,  a  brig  of  at  least  equal  size,  speed,  and 
appointments,  and  of  like  construction  to  the  Lawrence,  also  a 
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brig,  was  held  so  long  aloof  from  the  enemy's  ships,  nor  why, 
when  she  did  move  forward  toward  the  scene  of  action  and  come 
up  to  and  passed  the  Lawrence,  she  did  not  pass  between  the  Law- 
rence and  the  enemy's  line,  and  thus  assist  and  protect  that 
gallant  and  suffering  ship,  and  save  her  from  the  mortification  of 
striking  the  American  flag  after  she  had  fought  so  bravely, 
indeed  desperately,  to  sustain  its  honor.  My  views  on  this  sub- 
ject are  confirmed  by  the  opinions  of  several  of  our  distinguished 
naval  officers  Avho  were  examined  as  witnesses  before  us.  Nor 
have  I  overlooked  the  important  fact  that  Captain  Perry  com- 
mended Captain  Elliott  in  his  official  report  of  the  action.  But 
that  report  is  not  conclusive.  It  is  only  one  item  of  evidence 
among  many  others,  and  its  force  is  greatly  impaired,  if  not 
entirely  destroyed,  by  tlie  fact  that  Captain  Perry  afterwards,  for 
reasons  satisfactory  to  him,  recalled  these  commendations,  which 
was  known  to  the  plaintifi'  before  writing  his  history. 

2d.  I  difier  also  from  the  plaintiff  in  his  opinion  that  it  was 
not  his  duty  to  mention  the  fact  that  Captain  Elliott's  conduct 
was  censured,  unless  the  testimony  established  a  clear  case 
against  him,  or  in  other  words,  showed  that  the  censures  wore 
clearly  well  founded.  For  whether  they  were  just  or  not  could 
make  no  difference  as  to  the  fact  of  their  existence.  Nor  can  I 
assent  to  the  proposition  that  a  historian  is  justified  in  omitting 
all  incidents  or  facts  not  clearly  proved.  If  they  are  reasonably 
certain,  or  rest  on  proof  which  commands  general  assent,  I  think 
he  is  bound  to  notice  them. 

3d.  I  agree  in  opinion  with  the  plaintiff  that  it  was  no  part 
of  his  duty  as  a  historian  to  inquire  into  the  general  character  of 
Captain  Elliott,  or  his  standing  in  the  community ;  but  it  ap- 
pears to  me  that  he  was  bound  to  state  the  opinion  which  was 
generally  entertained,  and  especially  in  the  navy,  of  Captain 
Elliott's  conduct  as  an  officer  in  the  battle  which  was  the  subject 
of  the  narrative.  Being  second  in  command,  of  equal  rank  with 
Captain  Perry,  and  commanding  a  ship  of  at  least  equal  force,  he 
was  prominent,  and  is  so  presented  by  the  plaintiff  in  his  history. 
His  acts  are  stated,  the  favorable  views  of  them  exhibited,  and  I 
cannot  but  think  it  just  and  proper  that  the  censures  which  his 
conduct  produced  should  also  have  been  mentioned,  and  for  the 
same  reason  that  the  plaintiff  has  noticed  the  criticism  made 
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upon  Captain  Perry  for   the  manner   in  which  he  brought  his 
squadron  into  action,  viz.,  to  state  the  whole  truth. 

4th.  If  an  allusion  to  the  censures  would  necessarily  have 
drawn  after  it  a  full  discussion  of  the  facts,  and  an  exposure  of 
personal  controversies,  I  do  not  think  the  plaintiflf  justified  in 
omitting  to  mention  them.  But  I  do  not  perceive  that  any  such 
consequence  necessarily  followed.  After  fairly  and  succinctly 
stating  tlie  censures,  and  the  parts  of  Captain  Elliott's  conduct 
disapproved  of,  the  historian  had  it  in  his  power  to  make  such 
remarks  and  reflections  as  his  judgment  and  taste  dictated ;  and 
the  whole  demands  of  truth  and  justice  might  have  been  satis- 
fied upon  one  page,  probably  upon  half  a  page. 

These  facts  and  reasons  have  drawn  me  reluctantly  to  the 
conclusion  that  the  plaintiff  has  not  faithfully  discharged  his 
obligations  as  a  historian  in  this  particular ;  but  I  can  freely  add 
that  this  is  the  only  particular  in  which  it  appears  to  me  he  has 
failed  to  fulfil  the  high  trust  which  he  assumed  when  he  under- 
took to  write  the  history  of  the  navy  of  his  country. 

The  third  question  submitted  is  whether  the  plaintiff's  narra- 
tive of  the  battle  of  Lake  Erie  is  true  in  its  essential  facts — and 
if  untrue,  in  what  particular. 

The  views  which  I  have  taken  of  the  second  question  sub- 
mitted to  the  arbitrators,  necessarily  lead  me  to  the  opinion  that 
the  narrative  is  untrue  in  creating  the  erroneous  impression  that 
Captain  Elliott's  conduct  in  the  battle  met  with  universal  appro- 
bation. 

The  seventh  question  is,  whether  the  review  was  or  was  not 
written  in  a  spirit  of  impartiality  and  justice.  The  decision  made 
by  the  award  is  that  it  was  not,  or  in  other  words  that  the  review 
was  written  in  a  spirit  of  partiality  and  injustice.  To  this  de- 
cision I  cannot  unqualifiedly  assent. 

There  are  some  facts  and  considerations  which,  in  my  judg- 
ment, ought  to  qualify  the  decision  of  this  question.  They  are 
these :  The  plaintiff  in  his  history  has  compared  the  services  and 
exposure  of  Captains  Perry  and  Elliott  in  an  open  boat  during 
the  action,  and  stated  that  each  of  them  received  a  gold  medal 
from  Congress.  He  has  also  stated  that  Captain  Perry  was  criti- 
cised for  the  manner  in  which  he  brought  his  squadron  into 
action.  These  circumstances,  together  with  his  omission  to. 
16 
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mention  that  Captain  Elliott  was  censured  for  delaying  to  bring 
the  Niagara  into  close  action,  and  for  not  passing  between  the 
Lawrence  and  the  enemy's  line,  would  naturally  excite  the  feel- 
ings of  the  relatives  and  friends  of  Captain  Perry,  and  might 
mislead  the  judgment  of  a  friend  who  cherished  a  high  and  sensi- 
tive regard  for  his  memory,  respecting  the  merits  of  the  history 
and  of  the  historian,  and  would  justify  a  spirited  and  pungent 
review  of  the  narrative.  They  did  lead  the  reviewer  to  suppose 
that  almost  any  weapons  were  justifiable  in  his  attack  upon  the 
plaintiff  and  his  history.  And  under  the  influence  of  feelings 
which  they  excited,  the  writer  of  the  review  overlooked  the  full 
measure  of  just  praise  which  the  plaintiflPhas  awarded  to  Captain 
Perry,  and  undervalued  the  services  of  Captain  Elliott  the  year 
before  the  battle  of  Lake  Erie,  and  those  which  he  did  render  in 
that  battle. 

To  me  it  appears  that  the  review  was  written  under  the  in- 
fluence of  a  wakeful  sensibility,  inconsiderately  and  unneces- 
sarily roused  in  defence  of  the  reputation  of  a  beloved  and 
deceased  friend. 


Saiitjel  a.  Foot. 


New  York,  June  16,  IS^L 


No.  XXIX.— Vol.  1,  p.  220. 
Mutiny  and  Commande?'  Jifacl'enzie. 

FOR  THE  COMMEKCIAIi  ADVERTISER. 

Tlie  Executions  on  board  the  Somers. 

Messrs.  Editors  -.—There  appears  to  be  great  misapprehen- 
sion on  the  part  of  many  in  respect  to  the  true  question  which 
Commander  Mackenzie  was  obliged  to  determine  in  the  difficult 
and  appalling  position  in  which  he  was  placed.  He  was  bound,  not 
only  to  protect  his  own  life  and  preserve  his  vessel,  but  to  save 
the  life  of  every  officer  and  seaman  under  his  command.  An  out- 
break, with  a  view  to  take  the  vessel,  or  an  attempt  to  rescue  the 
prisoners,  could  not  have  been  put  down  without  the  loss  of  some, 
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and  probably  of  many,  valuable  lives — officers  and  men  who  were 
true  to  their  country  and  her  flag  would  have  fallen  in  the  inglo- 
rious strife.  The  Commander,  however  willing  to  jeopard  his 
own  life,  had  no  right  to  hazard  the  lives  of  his  fiiithful  officers 
and  men.  He  was  under  the  highest  and  most  solemn  obligations 
of  duty  not  only  to  preserve  their  lives,  but  also  not  to  expose 
them  to  imminent  peril  if  it  could  be  avoided.  In  deciding  on 
his  measures  to  effect  that  object,  if  he  erred  on  the  side  of  pro- 
tection to  the  unoffending,  law  and  reason  look  with  favor  on  his 
error.  But  the  question  which  he  was  obliged  to  determine  was, 
whether  there  urns  reason  to  believe  that  the  mutineers  would 
attempt  to  7'escue  the  prisoners  or  seize  the  vessel. 

If  there  was  reason  for  such  belief,  and  the  Commander  had 
not  acted  with  the  requisite  energy  to  prevent  tlie  attempt,  and 
the  lives  of  his  officers  and  men,  or  even  one  of  them,  had  been 
sacrificed  in  defeating  it,  the  country  would  justly  have 
demanded  his  punishment.  Law  and  justice  both  declare  that 
every  one  of  the  mutineers  should  die  in  preference  to  the  loss  of 
a  single  faithful  life  in  resisting  their  atrocious  designs.  And  the 
Commander,  if  he  had  reason  to  think  that  the  life  of  one  true 
man  was  in  actual  danger,  was  imperiously  required  to  remove 
that  danger,  however  many  guilty  lives  it  might  cost. 

A  Feiend  to  Justice. 


No.  XXX.— Vol.  1,  p.  232. 
^Presidential  Election  of  /84^J^. 

Speech  of  Samuel  A.  Foot,  Counsellor-at-Laiv,  in  the  City  of  Neiu 
YorTc,  delivered  at  the  Mass  Meeting  at  Millsto7ie,  Neiu  Jersey, 
Augiist  7th,  18 U. 

Fellow-citizens  of  New  Jer&.y,  said  Mr.  Foot,  allow  me  to 
return  my  grateful  acknowledgments  for  the  honor  conferred 
upon  me  by  the  invitation  received  through  your  committee,  to 
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meet  and  address  you  at  this  interesting  spot,  the  birthplace  of 
Mr.    Frelinghnysen,    our    candidate    for    the   Vice -Presidency. 
Several  years  have  elapsed  since  I  deemed  it  my  duty  to  address 
political  assemblies  ;  but  at  every  election  during  that  period,  as 
well  as  before,  I  have  not  only  exercised  my  right  to  vote,  but 
openly  and  freely  declared  my  political  opinions,  and  endeavored, 
by  all  honorable  and  proper  means,  to  promote  the  election  of 
those  candidates  whose  political  principles  I  ajij^roved.     This  I 
consider  the  highest  political  duty  of  every  American  citizen. 
The  approaching  Presidential  election  is,  in  my  judgment,  far 
more  important  than  any  which  has  occurred  since  the  adoption 
of  our  Constitution.     It  presents  questions  to  tlie  American  peo- 
ple for  their  decision,  which  involve  not  only  the  prosperity  of 
the  country,  but  the  existence  itself  of  our  hitherto  happy  and 
harmonious  Union.     That  man's  heart  does  not  beat  with  true 
American  blood,  nor  has  he  a  just  appreciation  of  his  duty  to  his 
country  or  to  his  fellow-men,  who,  having  the  right,  shall  omit 
to  vote  at  this  election ;  or  beforehand  to  declare  openly  his  sen- 
timents on  all  suitable  occasions,  for  the  instruction  and  encour- 
agement of  those  who  may  wish  to  hear  him.     Impressed  with 
these  sentiments,  entertaining  a  deep  and  long-abiding  regard  for 
Mr.  Clay,  our  candidate  for  the  Presidency,  and  under  a  solemn 
conviction  that  our  country  owes  it  to  herself  to  reward  him  with 
her  highest  honor  for  a  long  life  of  elevated  and  patriotic  ser- 
vices, thereby  showing  her  sons  that  her  best  gifts  are  reserved 
for  those  who  do  well,  and  feeling  a  warm  interest  in  the  life, 
character,  and  present  position  of  your  own  Frelinghnysen,  I 
come  in  accordance  with  your  invitation  to  meet  and  address 
yon. 

There  are  four  great  questions  before  the  country — 
The  first  respects  the  duty  of  the  General  Government  to  pro- 
vide a  safe  and  convenient  currency  for  the  people  in  the  transac- 
tion of  business,  and  which  shall  be  of  equal  value  throughout 
the  Union,  and  readily  convertible  into  specie  at  any  time  and 
place.  The  whigs  maintain  that  it  is  the  duty  of  the  General 
Government,  which  alone  has  the  power,  to  provide  the  people 
with  such  a  currency,  by  means  either  of  a  bank  with  restricted 
and  well-guarded  powers,  subject  to  control  by  the  laws  of  Con- 
gress, and  unconnected  with  the  Government  except  as  a  deposi- 
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tor  and  dealer;  or  some  other  fiscal  measure  to  be  devised, 
matured  and  enacted  by  Congress. 

The  political  opponents  of  the  whigs,  on  the  other  hand,  con- 
tend that  this  is  not  the  duty  of  the  General  Government. 
Their  doctrine  is,  that  Government  should  only  provide  a  cur- 
rency for  its  own  use,  and  that  the  people  should  take  care  of 
themselves.  AVhen  they  had  the  power,  a  few  years  since,  they 
put  their  principles  into  practice,  and  established  by  law  the  Sub- 
Treasury,  which,  if  it  did  not  provide  a  currency  for  the  Govern- 
ment, certainly  left  the  people,  in  regard  to  a  currency,  to  take 
care  of  themselves.  But  since  Mr.  Van  Buren,  the  author  of  that 
scheme,  has  been  sent  into  retirement  by  his  party,  the  scheme 
itself  appears  to  have  gone  with  him,  and  no  one  seems  disposed 
to  bring  it  back  from  the  oblivion  to  which  it  has  been  consigned 
by  universal  consent.  The  former  friends  of  this  measure,  when 
conscious  of  the  necessity  of  saying  something  in  their  public 
addresses  respecting  the  currency,  conjure  up  the  ghost  of  the 
United  States  Bank,  which  is  dead,  buried,  and  almost  by  this 
time  dissolved  into  dust,  and  after  assailing  with  bitter  reproaches 
and  exhausting  their  ire  upon  this  poor  ghost,  they  Avill  in 
general  admit,  that  the  people  ought  to  have  a  safe  and  conve- 
nient currency  with  which  to  transact  their  business,  but  do  not 
propose  any  mode  of  providing  it. 

The  second  great  question  relates  to  the  distribution  of  the 
proceeds  of  the  public  lands  among  the  several  states. 

The  whigs  are  in  favor  of  their  distribution,  and  hold  that,  as 
the  General  Government  has  revenue  sufficient  without  them,  the 
states  ought  to  have  them,  mainly  to  extend  the  means  of  educa- 
tion among  the  people,  carry  forward  their  plans  of  internal 
improvements,  and  if  indebted,  to  pay  their  debts.  Our  political 
opponents  insist  that  the  proceeds  of  these  lands  shall  form  part 
of  the  revenue  of  the  Federal  Government,  and  if  not  wanted  for 
that  purpose,  that  then  the  lands  themselves  shall  be  ceded  to  the 
several  states  in  which  they  lie. 

The  third  great  question  concerns  the  protection  of  American 
labor. 

The  whig  doctrine  and  action  on  this  subject  is,  that  the 
General  Government  shall  raise,  from  customs  on  imports,  a  reve- 
nue adequate  to  its  wants,  exclusive  of  the  proceeds  of  the  public 
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lands;  and  in  adjusting  a  tariff  of  duties  to  effect  that  object,  a 
discrimination  shall  be  made  so  that  articles  of  necessity  and  daily 
use  which  we  cannot  raise  or  make  ourselves,  shall  be  admitted 
free  of  duty ;  while  on  articles  of  luxury  and  those  we  can  raise 
or  make  ourselves,  shall  be  imposed  a  duty  sufficient  to  create  the 
requisite  revenue,  and  encourage  the  raising  and  manufacturing 
of  those  articles  which  we  can  raise  and  manufacture  ourselves. 
For  instance — tea,  coffee,  and  the  like  shall  be  admitted  free  of 
duty ;  while  on  wines,  silks,  cotton  goods,  woolen  goods,  manu- 
factures of  iron  and  the  like,  a  duty  shall  be  imposed  sufficient  to 
effect  the  object  mentioned,  viz.,  an  adequate  revenue,  and  the 
encouragement  of  the  manufacture  of  cotton  goods,  woolen  goods, 
and  all  articles  made  of  iron  and  the  like. 

The  doctrine  of  our  political  opponents  is,  that  the  General 
Government  shall  raise  from  customs  on  imports  a  revenue  ade- 
quate to  its  wants,  including  the  proceeds  of  the  public  lands, 
and  that  in  adjusting  a  tariff  of  duties,  the  only  object  in  view 
shall  be  the  raising  of  a  sufficient  revenue,  and  that  a  duty  shall 
be  laid  on  such  articles  as  will  best  accomphsh  that  object.  For 
instance — they  would  tax  tea,  coffee,  or  any  article  which  would 
the  most  readily,  conveniently,  and  certainly  yield  the  requisite 
revenue.  They  leave  the  labor  of  the  country  and  the  people 
who  perform  it  to  take  care  of  themselves,  as  they  do  in  respect  to 
the  currency. 

These  three  great  questions  have  been  fully  and  profoundly 
discussed  before  the  people  for  years.  They  were  the  great  issues 
submitted  to  them  for  decision  at  the  Presidential  election  of 
1840,  and  upon  them  a  decisive  popular  verdict  was  rendered. 
The  people  declared,  by  a  very  large  majority  of  the  popular  vote, 
and  by  a  vote  of  nineteen  states  to  seven,  in  favor  of  the  whig 
doctrines.  Subsequent  circumstances,  with  which  you  are  all 
acquainted,  prevented  the  whigs  from  carrying  into  operation 
but  one  of  their  measures,  viz.,  a  protective  tariff.  They  must, 
therefore,  again  go  to  the  polls  and  again  declare  their  will. 

It  is  not  my  purpose,  on  this  occasion,  to  repeat  the  arguments 
in  favor  of  these  three  leading  whig  measures.  I  will,  however, 
direct  your  attention  for  a  few  minutes  to  an  objection  made 
(and  with  considerable  earnestness  of  late)  by  some  of  our  South- 
ern brethren,  to  the  tariff.      They  affirm  that  it  is  sectional  and 
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oppressive  in  its  operation  upon  the  Soutli.  Were  I  convinced  of 
this,  my  vote  "vvoukl  be  against  it.  But  I  am  entirely  satislied 
that  they  are  mistaken,  and  will  present  a  single  consideration 
among  many  to  show  their  mistake. 

Their  great  article  of  production  is  cotton,  and  they  almost 
supply  the  w^orld  with  this  raw  material.     It  is  clear  that  the 
larger  the  quantity  annually  manufactured  and  consumed,  the 
better  for  them.      England  is  the  principal  purchaser  of  the  raw 
cotton,  and  the  principal  manufacturer  for  the   world.      It  is 
obvious  that  the  lower  the  price  of  cotton  goods  is  in  the  markets 
of  the  world,  the  more  of  them  will  be  purchased  and  consumed. 
If  England  has  no  rival,  and  is  the  only  seller  in  these  markets, 
she  can  fix  and  command  her  own  prices,  and  of  course  they  Avill 
be  higher  than  if  she  had  a  competition,  and  consequently  a  less 
quantity  of  goods  will  be  sold  and  consumed.     Now,  the  effect  of 
the  tariflTis,  so  to  encourage  and  foster  our  manufactures  of  cot- 
ton, that  our  merchants  who  send  them  alii'oad  can  successfully 
compete  with  England  in  foreign  markets.     The  result  must  be 
and  is,  to  bring  the  prices  of  cotton  goods  down  to  the  lowest 
point  at  which  they  can  be  afforded.    This  increases  the  quantity 
manufactured,  sold,  and  consumed.     The  inevitable  consequence 
of  that  is,  the  increase  of  the  demand  for  the  raw  material  and  an 
enhancement  of  the  price.      Another  result  also  follows  equally 
favorable  to  the  South.      While  England  is  the  only  principal 
purchaser  of  the  raw  material  from  the  producer,  she  can  pre- 
scribe the  terms  on  which  she  will  buy,  and  name  her  own  price. 
But  if  we  manufacture  at  home,  our  Southern  brethren  have 
another  market  for  their  production,  and  a  domestic  one,  too, 
which  is  safer  and  better.    This  raises  the   price  on   the  raw 
material  to  the  highest  point  which  the  manufacturer  at  home  or 
abroad  can  afford  to  pay.      This  and  other   like   causes  have 
effected  a  great  change  in  the  public  sentiment  at  the  South 
within  a  few  years  past.     In  1832  there  was  a  general  sentiment 
in  that  quarter  against  a  tariff;    but  in   18-iO,  Maryland,  North 
Carolina,  Georgia,  Mississippi,  and  Louisiana  declared  themselves 
in  favor  of  the  tariff",  and  voted  the  whig  ticket,  and  Virginia 
only  condemned  the  whig  policy  by  a  majority  of  1393  on  her 
popular  vote.     Since  then  it  is  well  known  that  pubhc  sentiment 
has  undergone  a  considerable  change  in  that  state  in  favor  of  a 
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protective  system,  and  it  is  confidently  believed  that  at  the 
ajjproaching  Presidential  election,  the  Old  Dominion  will  place 
herself  on  whig  ground.  The  causes  which  are  operating  will  as 
certainly  produce  that  result,  as  the  vernal  and  genial  sun  will 
bring  forward  the  vegetation  of  spring;  and  it  requires  no  unu- 
sual spirit  of  prophecy  to  predict,  that  within  five  years  a  pro- 
tective tariff  will  be  as  pojiular  south  of  the  Potomac  as  it  now  is 
north  of  it. 

The  fourth  great  question  before  the  country,  which  the 
people  are  called  upon  to  decide  at  the  next  Presidential  election, 
relates  to  the  annexation  of  Texas. 

This  is  a  new  and  serious  issue,  wdiich  aflFects  the  existence 
itself  of  our  Union,  while  the  three  others  only  involve  our 
national  prosperity.  Let  us  approach  and  discuss  it  with  the 
solemnity  of  feeling  and  sense  of  responsibility  which  its  impor- 
tance demands.  It  is  a  delicate  subject,  and  one  wdiicli  I  would 
have  avoided  could  I  have  reconciled  such  a  course  to  my  views 
of  duty.  It  has  come  suddenly  and  unexpectedly  upon  the  coun- 
try Avithin  the  last  few  months.  To  understand  it  we  need  go 
no  farther  back  than  the  month  of  August,  1837,  w^hen  the  Texan 
minister  at  Washington  made  a  formal  proposal  to  our  Govern- 
ment to  admit  Texas  into  the  Union.  President  Van  Buren  and 
his  Cabinet  gave  the  proposal  a  serious  consideration,  and  deter- 
mined to  decline  it.  Mr.  Forsyth,  a  citizen  of  Georgia,  Avas  then 
Secretary  of  State.  He  concurred  in  this  determination,  and 
communicated  it  in  clear  and  unequivocal  language  to  the  Texan 
minister.  So  decisive  was  this  action  of  our  cabinet  considered, 
that  in  the  month  of  October  of  the  following  year,  on  the  occa- 
sion of  exchanging  the  ratifications  of  tlie  boundary  convention 
between  the  two  countries  made  in  April  previous,  the  Texan 
minister  addressed  a  note  to  Mr.  Forsyth  formally  withdrawing 
the  proposition.  These  facts  were  presented  to  the  nation 
through  the  public  journals,  and  the  subject  was  considered  at 
rest  forever.  Occasionally  an  intimation  was  given  by  some 
member  of  Congress  in  debate,  and  particularly  by  Mr.  Adams, 
that  the  project  of  annexation  was  still  entertained  at  the  South, 
though  it  was  deemed  so  chimerical  by  the  nation  at  large,  that 
these  intimations  did  not  attract  the  public  attention  to  any  con- 
siderable extent.     Thus  the  subject  rested  until  the  middle  of 
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March  last,  when  the  country  was  astounded  l)y  the  intelligence 
that  a  negotiation,  commenced  by  a  proposal  on  our  part,  had 
been  pending  some  months  between  the  governments  of  the  two 
countries  for  receiving  Texas  into  the  Union,  and  that  a  treaty 
was  already  arranged  and  ready  for  signature,  and  by  some  per- 
sons believed  to  be  already  signed,  and  that  two-thirds  of  the 
Senate  of  the  United  States  were  ready  to  confirm  it.  This 
roused  the  nation  and  filled  the  country  with  the  deepest  anxiety. 
The  attention  of  the  people  was  at  once  directed  to  the  Senate, 
and  it  was  soon  ascertained  tliat  the  noble  national  council  were 
uncommitted,  and  ready  fearlessly  to  discharge  their  duty.  This 
calmed  the  public  mind  for  the  time,  but  the  future  was  filled 
with  peril ;  and  the  people  turned  with  eagerness  to  ascertain  the 
opinions  of  Mr.  Clay  and  Mr.  Van  Buren,  the  candidates  for  the 
Presidency  of  our  two  great  political  parties,  and  especially  to  the 
former.  He  did  not  leave  the  public  long  in  doubt.  His  direct, 
manly,  and  satisfactory  letter  of  the  17tli  of  April  was  published 
a  few  days  after  its  date.  The  whigs  were  delighted  and  the 
nation  composed.  About  the  1st  of  May,  Mr.  Van  Buren's  letter 
appeared,  written  with  beauty  and  propriety,  characterized,  how- 
ever, by  the  peculiarities  of  his  public  papers,  yet  full  and 
explicit  against  immediate  annexation,  and  generally  understood 
to  be  against  the  measure  under  any  circumstances.  The  politi- 
cal party  of  which  he  was  the  acknowledged  leader,  at  least  so 
understood  it ;  and  the  nation  were  becoming  united  against  the 
measure.  Our  political  opponents  in  this  section  of  the  country 
were  open,  loud,  and  decided  in  their  opposition.  Soon  came 
the  national  conventions  for  nominating  candidates  for  the  Presi- 
dency. The  whigs  unanimously  and  by  acclamation  nominated 
Mr.  Clay  on  the  1st  of  May.  On  the  27th  of  that  month,  the 
other  convention  assembled — you  know  the  result,  Mr.  Van 
Buren  was  defeated  on  account  of  his  opposition  to  annexation. 
Mr.  Polk,  a  gentleman  imperfectly  known  to  the  country,  and 
not  before  named  a3  a  candidate,  was  nominated  because  he  was 
already  committed  in  favor  of  immediate  annexation  ;  and  a  reso- 
lution passed  unanimously  by  the  convention  recommending  the 
"  re-annexation,"  as  they  are  pleased  to  call  the  measure,  of  Texas 
to  the  Union,  "  at  the  earliest  practical  period." 

Here  a  moral  and  political  phenomenon  arrests  our  attention. 
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This  great  political  party,  which  ''])ar  excellence  "  claims  never  to 
have  changed  its  political  principles,  were  united  before  the  con- 
vention against  annexation,  but  since  its  adjournment  have 
wheeled  to  the  right  about,  are  now  in  favor  of  it,  and  have 
adopted  "  Polk  and  Texas  "  as  their  rallying  shout.  I  ought  not 
probably  to  say  unqualifiedly,  that  "  this  party  "  have  so  suddenly 
changed  their  political  opinions,  but  that  leaders  of  the  party 
have ;  for  I  am  happy  to  learn  there  have  been  lately  strong  indi- 
cations that  the  great  body  of  intelligent  and  patriotic  citizens, 
who  constitute  that  party,  do  not  intend  to  follow  their  leaders 
and  run  headlong  after  "  Polk  and  Texas." 

The  Senate  have  rejected  the  treaty  by  a  vote  of  thirty-five  to 
sixteen,  and  popular  sentiment  has  confirmed  their  decision,  and 
judging  from  appearances,  by  as  great  a  preponderance.  Still  the 
project  is  not  given  \\\),  and  an  appeal  is  made  to  the  people  by 
presenting  a  candidate  for  the  Presidency  specifically  on  that 
ground,  and  the  nation  must  respond. 

Texas  is  a  foreign  country.  If  we  ever  had  any  just  claim  to 
it,  of  which  there  is  great  doubt,  we  formally  and  fully  relin- 
quished that  claim  to  Spain  by  our  treaty  with  her  of  the  22d  of 
Fe])ruary,  1819.  After  describing  the  boundary  line  Avhicli 
divided  the  Spanish  possessions  in  North  America  from  the 
United  States,  the  treaty  contains  the  following  solemn  and  ex- 
plicit renunciation  of  our  claim :  "  The  United  States  hereby  cede 
to  his  Catholic  Majesty,  and  renounce  forever  all  their  rights, 
claims,  and  pretensions  to  the  territories  lying  west  and  south  of 
the  above  described  line." 

Those  territories  included  Texas.  After  such  a  treaty  we 
have  no  more  right  to  Texas  than  we  have  to  Mexico  or  Spain 
herself.  Since  the  treaty  was  made  Mexico  has  succeeded  to  the 
rights  of  Spain,  and  Texas  would  this  day  have  been  a  part  of 
Mexico  and  under  her  government,  had  not  the  present  possessors 
of  Texas  wrested  her  by  violence  from  Mexico.  Mexico  has  never 
relinquished  her  right  to  Texas,  and  still  claims  it.  Although 
we  have  recognized  Texas  as  a  nation,  de  facto,  our  Government 
has  never  declared,  nor  has  it  a  right  to  declare,  that  Mexico  has 
not  still  a  just  and  lawful  claim  to  Texas.  Hence,  if  we  take 
Texas  into  the  Union,  without  the  assent  of  Mexico,  we  violate 
our  treaty  of  peace  and  friendship  with  her,  and  give  her  just 
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cause  of  war ;  and  she  has  avowed  her  determination  to  declare 
and  prosecute  such  a  war  to  the  extent  of  her  means,  if  we  annex 
Texas  to  this  country. 

In  such  a  war  we  would  doubtless  be  victors,  but  our  victories 
woull  be  inglorious.  They  would  be  the  triumphs  of  the  strong 
over  the  weak  in  an  unjust  Avar.  Moreover,  we  should  be  after 
all  the  greatest  sufferers.  Our  commerce  is  spread  over  the 
Avorld.  Her  ports  on  the  Atlantic  and  Pacihc  oceans  would 
swarm  witli  privateers  under  her  commissions  and  manned  by 
adventurers  from  every  quarter.  Our  commerce  would  suffer 
severely,  while  she  would  have  none  for  us  to  capture  in  turn. 
We  could  only  march  armies  over  her  plains  and  massacre  her 
wretched  soldiery.  How  ignoble  the  strife !  How  unworthy  a 
just  and  brave  people ! 

Texas,  besides,  is  deeply  indebted.  The  amount  of  her  debt 
is  uncertain.  No  one  estimates  it  at  less  than  ten  millions  of 
dollars,  and  the  better  opinion  is  that  it  is  nearly  or  quite  twenty 
millions.  Take  the  medium  sum,  and  suppose  it  to  be  fifteen 
millions.  No  principle  of  national  law  is  more  universally 
admitted  or  founded  on  sounder  reasons  than  this  :  that  if  one 
nation,  large  or  small,  is  annexed  to  or  united  with  another,  the 
debts  of  the  nation  thus  annexed  or  united  become  the  debts  of 
the  whole  nation  formed  by  their  union.  Hence,  if  we  annex 
Texas  to  the  United  States,  her  debts  become  ours,  and  we  must 
pay  them  in  full.  Texas  has  nothing  to  transfer  to  us  with  which 
we  can  pay  these  debts.  She  has  sold  all,  or  nearly  all,  of  her 
public  lands  to  speculators,  and  has  not  enough  left  to  pay  the 
tithe  of  her  public  debt,  and  those  which  she  has  left  will  be  un- 
saleable for  half  a  century  or  more,  as  they  are  scattered  remnants 
of  a  poor  cpiality — all  her  best  lands  having  been  selected  and 
sold. 

Her  public  debt  having  greatly  depreciated,  very  little  of  it  is 
now  in  the  hands  of  the  original  lenders.  It  has  been  bought  up 
for  a  trifle,  and  is  now  owned  almost  wholly  by  reckless  specula- 
tors and  capitalists  thirsting  for  gain.  The  title  to  her  lands  also 
being  doubtful,  they  have  shared  the  same  fate,  and  are  in 
general  owned  by  the  same  classes  of  persons.  But  of  what  coun- 
tries are  these  persons  citizens  or  subjects  ?  Very  few  of  them 
are  comparatively  American  citizens.      Most  of  them  are  for- 
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eigners.  They  Avould  make  a  grand  speculation  if  they  could 
persuade  the  United  States  to  annex  Texas  and  pay  her  debts. 
But  every  dollar  paid  would  be  a  dead  loss  to  us.  Neither  the 
owners  of  the  lands  and  public  debt  of  Texas,  nor  the  present 
possessors  of  the  country,  are  particularly  worthy  of  our  national 
regard.  In  general  they  hung  loosely  on  the  communities  from 
which  they  separated,  they  obtained  the  country  by  violence  and 
injustice,  they  are  disorderly,  and  many  of  them  covered  with 
crime.  If  we  can  spare  from  our  public  treasury  fifteen  millions 
of  dollars  and  afford  to  give  them  away,  had  we  not  better  assist 
some  of  the  unfortunate  states  of  our  Union  to  pay  their  honest 
debts  ? 

The  history  of  the  world  and  its  present  condition  teach  us, 
that  the  commerce  and  business  of  a  nation  or  community  follow 
the  course  of  their  rivers.  The  map  of  Texas  shows  us  that  her 
three  principal  rivers,  the  Brazos,  the  Colorado,  and  Rio  Grande, 
run  through  her  territory  from  north  to  south  and  empty  into 
the  Gulf  of  Mexico  between  the  25th  and  30th  degrees  of  north 
latitude,  and  point  to  the  West  Indies  and  Europe  for  com- 
mercial and  business  relations.  We  all  know  that  the  mind  and 
heart  of  a  nation  or  community  follow  the  direction  of  their  com- 
merce, business,  and  interests.  If  we  should,  therefore,  bring 
Texas  into  our  Union,  we  could  never,  I  fear,  bring  her  popula- 
tion into  close  communion  with  us,  and  make  them  a  part  of 
ourselves.  They  would  not  sympathize  with  us,  but  always 
remain  a  distinct  people.  The  Anglo-Saxons  in  Texas  must  and 
will  mingle  their  blood  with  that  of  the  colored  and  free  Mexi- 
cans, who  compose  a  large  part  of  her  population,  and  a  race  of 
men  will  spring  up,  whom  our  children  will  not  thank  us  for 
making  their  fellow-citizens,  nor  for  giving  the  two  a  common 
destiny. 

In  passing  allow  me  to  remark,  that  it  may  be  well,  when  the 
subject  of  Oregon  is  again  before  Congress,  to  consider  whether 
the  Rocky  Mountains  are  not  one  of  nature's  boundaries  between 
the  nations  of  the  earth,  which  the  art  of  man  can  never  over- 
come, and  wliether,  instead  of  revoking  our  treaty  with  England 
for  a  joint  occupancy  of  the  territory,  and  wrangling  with  her  for 
years  about  the  title,  we  should  not  better  promote  the  happiness 
of  the  human  family  and  our  own  peace  and  prosperity,  by  agree- 
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ino-  with  her  to  peniiit  the  citizens  and  subjects  of  both  countries 
to  occupy  the  territory  in  common,  and  Avhen  the  population  is 
sufficiently  large,  say  when  it  amounts  to  50,000,  guarantee  to 
them  an  independent  government,  and  allow  a  branch  of  the 
Anglo-Saxon  family  there  to  live  and  develop  their  mental  and 
moral  powers,  and  open  and  improve  the  resources  of  the 
country. 

To  return  to  Texas.  An  inspection  of  the  map  of  the  United 
States  and  Texas  will  show  us,  that  Texas  adjoins  only  one  cor- 
ner of  our  widely  extended  domain.  Her  territory  is  said  to  be, 
and  probably  is,  large  enough  for  live  states  of  the  size  of  our  own 
Ohio;  and  her  lands  generally  are  rich  and  productive,  and  her 
climate  genial  and  healthful.  Ere  long,  she  will  doubtless  be  a 
powerful  and  prosperous  empire  of  herself.  Were  she  to  be  added 
to  us,  we  should  together  be  ponderously  unwieldy  and  badly 
balanced,  and  soon  fall  to  pieces. 

I  will  now  direct  your  attention,  fellow-citizens,  to  a  more 
serious  aspect  of  this  subject,  and  one  which  touches  us  and  the 
nation  at  large  more  nearly. 

The  Constitution  of  the  United  States  provides,  that  '-  Repre- 
sentatives and  direct  taxes  shall  be  apportioned  among  the 
several  states  Avhich  may  be  included  within  this  Union,  accord- 
ing to  their  respective  numbers,  which  shall  be  determined  by 
adding  to  the  whole  number  of  free  persons,  including  those 
bound  to  service  for  a  term  of  years,  and  excluding  Indians  not 
taxed,  three-fifths  of  all  other  persons."  This  provision  of  the 
Constitution  is  well  known  to  have  been  the  result  of  a  compro- 
mise between  the  Northern  and  Southern  states,  after  a  pro- 
tracted and  most  earnest  debate  in  the  convention  of  1787, 
which  framed  the  Constitution,  and  which  debate  became  towards 
its  close  so  violent  as  to  threaten  a  disruption  of  the  convention, 
which  would  have  prevented  the  adoption  of  our  Constitution, 
and  deprived  us  of  the  blessings  of  our  happy  Union.  The 
meaning  and  practical  effect  of  this  clause  of  our  Constitution  is, 
to  make  five  slaves  equal  to  three  persons  in  determining  the  ratio 
of  representation  and  direct  taxation,  and  the  number  of  repre- 
sentatives each  state  is  entitled  to  in  the  Congress  of  the  United 
States,  and  the  amount  each  state  shall  pay  of  any  direct  tax 
which  Congress  may  lay.     The  census  of  1840  shows  that  there 
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were  then  in  the  thirteen  states  of  the  Union  in  which  slavery 
exists  2,453,210  slaves.  Deduct  two-fifths  and  there  remains 
1,471,926  to  be  deemed  persons.  The  ratio  of  representation  in 
Congress  by  the  act  of  1842  is  "  one  representative  for  every 
70,680  persons  in  each  state,  and  one  additional  representative 
for  each  state  having  a  fraction  greater  than  one  moiety  of  the 
said  ratio."  This  gives  those  states  twenty-one  representatives  on 
their  slave  population.  They  have  one  hundred  in  all.  These 
twenty-one  representatives  are  not  representatives  of  persons,  as 
in  the  other  states,  but  of  property  in  the  form  of  slaves.  This 
makes,  in  the  election  of  President  and  Vice-President  of  the 
United  States,  and  of  representatives  in  Congress,  a  vote  in  the 
states  where  slavery  exists  equal,  on  a  general  average,  to  one  and 
one-fifth  of  a  vote  in  the  states  where  slavery  does  not  exist — and 
makes  the  vote  of  a  Southern  planter,  who  owns  one  hundred 
slaves,  equal  to  eleven  votes  in  this  and  every  other  state  where 
there  are  no  slaves ;  for  his  one  hundred  slaves  are  counted  as 
sixty  persons  ;  allow  one  vote  to  every  six  persons,  as  is  the  case 
among  us,  and  he  has  for  his  one  hundred  slaves  a  political 
influence  equal  to  ten  votes;  he  has  besides,  one  vote  in  his  own 
right,  and  thus  possesses  a  political  power  in  the  General  Govern- 
ment equal  to  eleven  of  us.  In  other  and  fewer  words,  a  voter  in 
a  slaveholding  state  is  equal  to  one  and  one-fifth  of  a  voter  in  the 
other  states,  and  the  owner  of  one  hundred  slaves  is  equal  to 
eleven  voters  in  the  states  liaving  no  slaves.  This  rule  of  repre- 
sentation is  also  unequal  and  operates  unjustly  between  the 
several  states  themselves  where  slavery  exists,  and  between  dis- 
tricts of  the  same  state  ;  for  the  larger  the  slave  population  is  in 
any  state  or  district,  the  greater  is  the  political  power  of  the  voter 
in  it.  In  the  compromise  which  was  made  on  this  subject  in  the 
convention,-it  was  supposed  that  the  payment  of  direct  taxes  in 
the  same  ratio  would  be  an  equivalent,  at  least  to  some  considera- 
ble extent,  for  this  great  inequality  of  representation.  It  has 
proved  in  practice,  however,  to  be  no  equivalent  at  all,  as  the 
Federal  Government  has  seldom  resorted  to  direct  taxation  for 
revenue,  and  probably  never  will  again.  The  debates  of  the  con- 
vention and  concurrent  history  show,  that  the  principal  con- 
siderations which  induced  the  Northern  states  to  consent  to  this 
comiDromise,  were — 
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1st.  That  tlie  old  thirteen  states  of  the  Union  had  unitedly 
carried  to  a  successful  termination  the  war  for  their  independ- 
ence— had  shared  the  perils  of  that  fearful  and  glorious  contest, 
and  ought  to  enjoy  together  the  blessed  fruits — that  companions 
ia  danger  ought  to  be  brothers  in  safety — and, 

2d.  That  the  Northern  states  had  taken  an  active  and  prin- 
cipal part  in  the  importation  of  slaves  into  the  country,  and  had 
received  a  much  larger  increase  of  wealth  from  that  traffic  than 
the  Southern  states. 

Whatever  were  the  considerations,  however,  whicli  led  to  the 
compromise,  there  is  no  doubt  that  it  was  fairly  made,  and  ought 
to  be  freely  and  faithfully  adhered  to ;  and  he  is  neither  an  honest 
man,  a  true  patriot,  or  a  friend  to  the  Union,  who  will  attempt  to 
disturb  it,  or  abridge  or  embarrass  the  rights  secured  by  it. 

But  when  an  attempt  is  made  to  bring  a  large  foreign  terri- 
tory, in  which  slavery  already  exists,  into  the  Union,  and  extend 
to  it  this  principle  of  unequal  representation,  very  different  views 
are  to  be  taken,  and  very  different  considerations  applied.  There 
is  not  a  thinking  head  nor  a  manly  heart  in  the  land,  unbiased 
by  interested,  or  local,  or  party  associations,  which  does  not  teem 
with  reasons  and  impulses  against  the  measure.  Let  us  examine 
the  prominent  reasons  assigned  for  the  extraordinary  attempt : 

1st.  It  is  said  we  require  Texas  to  secure  us  against  a  hostile 
invasion  by  England  of  our  southern  border.  This  is  too  absurd 
to  require  an  answer  before  an  audience  composed  of  men  of 
common  sense. 

2d.  It  is  said  that  England  will  interfere  with  the  domestic 
policy  and  institutions  of  Texas,  and  thereby  endanger  our 
Southern  brethren  in  the  enjoyment  and  use  of  their  slave  prop- 
erty. England  has  been  addressed  on  this  subject,  and  she  posi- 
tively and  unequivocally  disavows  any  such  intention.  Her 
public  faith  is,  therefore,  pledged  against  any  such  interference, 
and  there  is  no  danger  of  her  violating  it.  If  she  does,  the  "■  Stars 
and  Stripes  "  know  how  to  correct  the  evil. 

3d.  It  is  said  by  the  advocates  of  this  measure  that  our  South- 
ern brethren  desire  the  annexation  of  Texas  for  the  purpose  of 
extending,  fostering,  and  perpetuating  the  institution  of  slavery. 
Of  this  I  affirm  there  is  no  evidence,  and  I  hope,  indeed  I  believe, 
that  the  contrary  is  true.     I  am  fully  aware  of  the  extravagant 
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opinions  expressed  by  some  distinguished  individuals  in  South 
Carolina,  who,  on  more  than  one  occasion,  have  shown  disloyalty 
to  the  Union,  and  are  now  said  to  desire  the  annexation  of  Texas 
as  an  element  for  a  great  Southern  slave-holding  Confederac}",  in 
case  of  our  disunion,  for  which  they  hope ;  but  we  ought  not, 
fellow-citizens,  to  do  the  great  body  of  our  Southern  brethren  the 
injustice  to  believe  that  those  individuals  speak  the  sentiments  of 
the  South.  Our  Southern  fellow-citizens  have  let  ns  and  the 
world  know  that  they  will  not  permit  any  interference  from  any 
quarter  with  their  peculiar  domestic  institutions.  In  this  they 
are. right.  They  are  the  sole  judges  and  are  alone  responsible  for 
tlieir  domestic  policy,  and  there  is  scarcely  an  honest  and  sane 
man  in  the  country  who  thinks  otherwise.  It  is  true  that  they 
have  committed  a  great  error,  during  the  last  few  years,  by  at- 
tempting to  exclude  from  Congress  petitions  on  the  subject  of 
slavery,  and  thereby  have  fallen  into  a  false  position.  They  have 
made  an  issue  which  involved  the  right  of  petition,  which  is  one 
of  the  broadest,  most  sacred,  and  valuable  rights  secured  to  the 
people  by  the  Constitution.  The  sense  of  the  nation  undoubtedly 
is,  that  even  an  abuse  of  the  right  had  better  be  tolerated,  than- 
an  abridgment  of  it  suffered ;  and  our  Southern  brethren,  fortu- 
nately, are  now  beginning  to  take  that  view  of  the  sul)jcct. 

But  what  is  the  evidence  that  a  great  majority  of  our  fellow- 
citizens  of  those  states  where  slavery  exists  do  not  desire,  but,  on 
the  contrary,  are  opposed  to  the  annexation  of  Texas  ?     I  answer, 

1st.  The  vote  of  their  senators  on  the  treaty  of  annexation. 
That  vote  v,'as  fifteen  against  the  treaty,  and  eleven  for  it. 

2d.  The  late  election  in  Louisiana.  She  has  cast  her  vote  for 
the  whig  doctrine  on  this  subject.  She  has  confirmed  Mr.  Clay's 
letter,  and  shows  that  she  intends  to  vote  for  him.  Here  we  have 
two  clear  and  decisive  proofs  of  the  state  of  Southern  political 
sentiment  on  this  subject,  and  nothing  to  countervail  them.  We 
ought  not  to  be  surprised  at  this.  We  ought  to  have  expected 
opposition  from  the  enlightened  portion  of  our  Southern  breth- 
ren to  this  project  of  annexation.  They  are  as  just,  reasonable, 
liberal,  and  patriotic  as  ourselves.  It  would  be  ungenerous,  un- 
kind, and  unjust  on  their  part,  in  view  of  the  great  compromise 
between  the  North  and  tlie  South,  so  favorable  to  them,  to  crowd 
Texas,  even  if  they  could,  into  our  common  Union,  against  the 
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wishes  of  their  brethren  in  the  East,  North,  West,  and  central 
portions  of  the  country.  They  are  also  too  wise  and  patriotic  to 
endanger  our  Union  by  such  a  rash  and  unnecessary  measure. 
They  well  know,  and  I  doubt  not  respect,  the  firmness  of  their 
fellow-citizens  throughout  the  United  States  on  questions  of  right 
and  duty,  and  have  too  much  respect  for  themselves,  and  regard 
for  their  countrymen,  to  wish  even  to  deprive  them  of  their  rights, 
or  place  them  on  terms  of  inequality  in  the  administration  of  the 
Government.  If  I  understand  public  sentiment  at  the  South,  I 
hazard  nothing  in  saying  that  if  the  Southern  states  were  now 
cultivated  by  free  labor,  a  large  majority  would  no  more  think  of 
introducing  slavery  than  we  do  in  our  own  states.  With  such 
views  they  would  be  inconsistent,  unreasonable,  and  unjust  to 
push  their  fellow-citizens  of  the  non-slaveholding  states  into  the 
acquisition  of  a  foreign  territory,  with  a  view  to  extend  and  per- 
petuate slavery ;  especially  as  they  are  well  aware,  that  public 
sentiment  throughout  the  civilized  world  has  of  late  years  become 
hostile  to  the  institution,  and  that  we,  as  a  nation,  are  reproached 
for  tolerating  it  in  our  Eepublic.  The  embarrassment  of  the 
wise,  just,  and  humane  of  our  Southern  brethren  arises,  as  I 
understand,  from  the  difficulty  in  determining  what  is  their  duty 
in  regard  to  their  slave  population.  They  are  obliged  to  deal  with 
a  domestic  institution  and  policy  already  established — to  care  for 
millions  of  human  souls  in  the  midst  of  them,  for  whose  temporal 
and  spiritual  welfare  they  are  responsible.  They  alone  have  the 
power  and  must  dispose  of  this  great  embarrassing  subject  under 
a  sense  of  their  own  responsibility.  Their  fellow-citizens  should 
])ide  their  time.  When  they  ask  aid  from  their  brethren  in 
other  parts  of  the  Union,  for  one,  I  can  say,  they  shall  have  it  in 
full  measure,  heaped  up,  and  running  over.  The  honor  of  the 
country  is  as  much  in  their  keeping  as  ours,  and  I  have  full  con- 
fidence in  their  wisdom,  honor,  and  patriotism. 

But  whatever  may  be  the  views  and  wishes  of  the  South,  no 
reasonable  man  can  doubt  for  a  moment  that  forcing  Texas  into 
the  Union,  with  public  sentiment  divided,  would  be  a  most  dan- 
gerous measure.  If  he  doubts,  let  him  recur  to  the  debates  and 
proceedings  in  Congress,  in  the  years  1820  and  1821,  for  the  ad- 
mission of  Missouri  into  the  Union,  when  this  question  of  unequal 
representation  as  connected  with  slavery  arose,  and  he  willfind  that 
17 
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our  Union  was  shaken  to  the  centre.  Fortunately  for  the  coantr}-, 
she  had  a  Henry  Clay  in  her  councils,  whose  wisdom,  firmness, 
and  eloquence  suhdued  the  spirit  of  strife,  effected  a  compromise, 
and  pacified  the  nation.  It  was  doubtless  in  view  of  the  circum- 
stances attending  the  admission  of  his  own  state  into  the  Union, 
that  Senator  Benton  stated,  as  I  understand  lie  did,  in  the  late 
debate  on  the  Texan  treaty,  that  he  wished  to  have  all  questions 
respecting  slavery  in  Texas  settled  as  we  went  along,  and  unless 
tliat  was  done  he  could  not  vote  for  annexation.  The  remark 
was  both  W'ise  and  just. 

4th.  But  again  say  the  advocates  of  annexation,  Louisiana  and 
Florida  have  been  annexed  and  admitted  into  the  Union  since 
the  adoption  of  the  Constitution,  and  so  should  Texas  be ;  and 
with  the  same  reason  I  might  say,  and  so  should  the  Canadas, 
Nova  Scotia,  New  Brunswick,  California,  Mexico,  South  America, 
and  the  West  Indies.  There  is,  however,  a  marked  and  plain 
distinction  between  the  acquisition  of  Louisiana  and  Florida  and 
the  proposed  annexation  of  Texas. 

At  the  commencement  of  the  present  century,  when  our 
western  and  southwestern  territories,  which  lie  on  the  Mis- 
sissippi river  and  its  tributary  streams,  began  to  be  settled, 
France  owned  Louisiana,  which  embraced  both  banks  of  that 
river  at  its  mouth  and  for  a  considerable  distance  up  into  the 
country.  Under  these  circumstances  the  nation  saw  those  large 
territories  had  no  access  to  the  ocean  and  a  market,  nor  a  suit- 
able place  of  deposit,  at  which  produce  descending,  and  goods 
ascending  the  river,  could  be  transshipped  from  river  to  ocean 
navigation,  and  vice  versa.  It  Avas  obvious,  therefore,  that 
Louisiana  must  be  acquired,  or  a  large,  fertile,  and  beautiful  por- 
tion of  our  country  become  measurably  valueless,  or  tributary  to 
a  foreign  power.  President  Jefferson  addressed  himself  to  the 
subject,  and  in  1803  succeeded  in  making  a  treaty  with 
France  for  the  purchase  of  Louisiana.  He  did  not,  at  the  time 
of  making  the  treaty,  contemplate  incorporating  this  large,  newly- 
acquired  territory  with  the  country,  or  admitting  it  into  the 
Union,  except  by  an  amendment  of  the  Constitution.  He  ex- 
pressed the  opinion  that  that  could  be  done  in  no  other  way,  as 
the  Constitution  made  no  provision  for  admitting  foreign  terri- 
tory or  States  into  the  Union,  and  only  provided  for  the  admis- 
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siou  of  new  states  formed  out  of  our  own  territory.  But  the 
nation,  seeing  the  necessity  and  importance  of  the  acquisition, 
Avere  unanimous  in  its  favor.  All  the  branches  of  the  Govern- 
ment, soon  afterwards,,  in  the  discharge  of  their  respective  func- 
tions, recognized  it.  The  whole  country  acquiesced,  and  the 
formal  reception  of  the  new  territory  by  an  amendment  of  the 
Constitution  was  first  postponed,  and  finally  dispensed  with  alto- 
gether. 

In  regard  to  Florida,  the  circumstances  were  somewhat 
similar,  and  the  acquisition  identical  in  principle.  We  obtained 
this  territory  of  Spain  in  1819  by  a  treaty  with  her.  For  several 
years  previous  we  had  been  pressing  her  to  discharge  some  largo 
claims  we  had  upon  her,  and  which  she  was  very  backward  in 
acknowledging  and  paying.  During  this  time  Florida  was 
neglected  and  feebly  governed.  It  had  become  the  receptacle  of 
freebooters  and  vagalx)nds,  who  stimulated  the  Indians  and  joined 
them  in  hostile  incursions  into  our  country,  plundering  and  mur- 
dering our  citizens.  The  old  fort  of  St.  Marks,  not  many  miles 
from  our  border,  furnished  a  place  of  security  for  these  marau- 
ders when  pursued  by  our  citizens.  To  get  rid  of  this  dangerous 
annoyance,  obtain  satisfaction  of  Spain  for  our  claims,  for  which 
we  could  get  nothing  else,  and  protect  and  facilitate  the  naviga- 
tion between  our  Atlantic  coast  and  New  Orleans,  Ave  acquired 
Florida.  The  nation  unanimously  acquiesced,  and  a  formal  re- 
ception of  the  territory,  by  an  amendment  of  the  Constitution, 
was  either  not  thought  of  or  deemed  unnecessary. 

In  each  of  these  cases  the  necessity  was  urgent,  the  advan- 
tages great  and  obvious,  and  the  nation  unanimous — every  one 
of  which  is  Avanting  in  the  case  of  Texas. 

It  appears  to  me  that  the  American  citizen  who  shall  press 
the  annexation  of  Texas  on  any  considerable  portion  of  his  fellow- 
citizens  against  their  Avishes  and  feelings,  has  a  very  inadequate 
conception  of  the  resj^ect,  courtesy,  and  kindness  Avhich  are  due 
from  him  to  them;  and  also  the  danger  to  Avhich  our  Union  is 
exposed  by  such  a  course  of  conduct,  and  he  is  no  friend  of  that 
Union  who  shall  omit  to  raise  his  voice  and  deposit  his  vote 
against  this  dangerous  and  unjust  project. 

We  have  seen  that  a  majority  of  our  fellow-citizens  at  the 
South — and  I  rejoice  at  the  fact — do  not  desire  the  annexation  of 
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Texas.  A  vast  majority,  too,  of  our  wisest,  best,  and  most  patri- 
otic citizens  in  every  other  part  of  the  country  are  opposed  to  it. 
Whence,  then,  comes  this  movement  ?  I  fear  that  a  spirit  of 
gain  is  tlie  moving  cause.  No  liuman  eye. can  see  in  Avhose  desks 
lie  the  deeds  for  Texan  lauds  or  the  scrip  for  Texan  stocii. 
There  can  be  no  doubt  tliat  many,  and  I  am  williiig  to  believe 
all,  our  influential  public  men  who  are  advocating  this  measure, 
are  sincere  in  their  belief  that,  if  carried,  it  will  prove  beneficial 
to  the  country  ;  but  there  is  too  much  reason  to  fear  that  they 
are  tlie  unconscious  instruments  of  the  ever-wakeful,  striving, 
and  absorbing  spirit  which  has  originated  and  now  prosecutes 
the  scheme.  By  such  a  spirit,  country,  friends,  and  principles 
ai'e  disregarded,  and  it  appears  to  be  impressing  its  own  cliar- 
acter  on  the  contest.  An  incident  which  I  will  relate  confirms 
this  idea. 

Tlie  supporters  of  Mr.  Polk  made  preparations  for  a  public 
meeting  in  one  of  the  farming  districts  in  the  interior  of  Penn- 
sylvania. They  issued  imposing  bills  headed  "Polk  and  Texas 
Great  Democratic  Meeting,"  and  calling  themselves  democrats 
(of  which  I  sliall  have  a  word  to  say  by  and  by),  invited  all  wlio 
claimed  the  name  to  come  to  tlie  great  meeting.  They  also  gave 
a  list  of  distinguished  men  who  would  make  addresses.  The 
people  assembled,  and  among  them  was  an  honest  and  respect- 
able old  man,  who  owned  a  good  farm  in  the  neighborhood  and 
considered  himself,  as  he  really  was,  a  good  democrat.  Over  the 
platform  on  which  the  officers  of  the  meeting  sat  and  speakers 
stood,  was  placed  a  large  standard  with  "  Polk  and  Texas "  in 
flaming  capitals.  Speaker  after  speaker  was  heard,  and  their 
only  topic  was  Polk,  Texas,  and  annexation  ;  and  whenever  a 
speaker  rounded  off  a  sentence  with  "  Polk  and  Texas,"  some  one 
proposed  three  cheers,  and  they  were  lieartily  given.  At  length 
when  one  of  the  speakers,  more  ardent  than  the  others,  had 
closed  his  address,  some  one  called  for  nine  cheers  for  "  Polk  and 
Texas,"  and  they  were  given.  The  good  old  man,  who  really 
loved  his  country,  and  thought  her  entitled  to  as  many  cheers  as 
any  country,  had  been  impatient  for  some  time  that  nothing  was 
said  about  our  own  country,  and  when  the  nine  cheers  for  Polk 
and  Texas  had  been  given,  he  could  stand  it  no  longer,  and 
called  out,  "I  say,  Mr.  Chairman,  after  hearing  so  much  about 
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this  foreign  country  they  call  Texas,  I  think  it  is  time  to  say 
something  about  our  own  country,  and  move  '  nine  cheers  for 
the  United  States  of  America.' "  By  this  time  there  was  a  dead 
silence  in  the  assembly,  and  the  chairman  asked,  in  an  angry 
tone,  "  Who  is  that  disturbing  the  meeting  ?  "  On  this  a  general 
shout  arose,  "Turn  him  out— he's  a  whig!"  The  action  fol- 
lowed the  Avord,  and  the  honest,  well-meaning  old  man,  to  his 
utter  amazement,  was  roughly  shoved  out  of  the  meeting. 

Fellow-citizens,  let  us  follow  the  example  of  the  honest 
old  former — leave  Texas  to  her  own  destiny,  which  we  all  hope 
will  be  a  glorious  and  happy  one,  and  stand  by  our  own  country 
and  be  satisfied.  Our  lines  have  fallen  to  us  in  pleasant  places. 
A  more  noble  land  than  ours  was  never  spread  out  for  the  enter- 
prise of  man.  May  we  be  grateful,  and  endeavor  to  improve  the 
bounties  of  a  kind  Providence. 

The  present  canvass  and  approaching  election  have  assumed 
one  aspect,  most  inauspicious  to  the  permanency  of  our  Union 
and  discreditable  to  the  country.  I  allude  to  the  fact  that  Mr. 
Polk  is  presented  as  a  candidate  and  his  election  urged  on  sec- 
tional grounds.  Mr.  Van  Buren  Avas  the  favorite  and  approved 
candidate  of  a  large  majority  of  his  party.  It  became  his  duty, 
just  before  his  nomination  was  to  be  made,  to  express  his  opinions 
on  this  new  issue  respecting  Texas.  These  opinions  were  wise 
and  national,  and  in  my  judgment  he  deserves  the  thanks  of  the 
country  for  entertaining  and  expressing  them.  He  was  managed, 
not  voted,  out  of  his  nomination  (for  there  was  a  clear  majoi'ity 
in  the  convention  in  his  favor)  by  Southern  gentlemen  of  his 
party,  and  Mr.  Polk  nominated  in  his  place,  avoAvedly  on  the 
ground  that  the  annexation  of  Texas  Avas  a  Southern  measure  to 
promote  Southern  interests,  and  that  Mr.  Van  Buren  was  a 
Northern  man  and  not  prepared  to  go  at  once  and  all  lengths  for 
it;  Avhile  Mr.  Polk  w^as  a  Southern  man,  and  ready  and  desirous 
to  do  so.  And  since  the  nomination  some  prominent  gentlemen 
at  the  South,  particularly  in  South  Carolina,  have  declared,  and 
a  few  public  meetings  have  responded  to  the  sentiment,  that 
Texas  shall  be  annexed  or  the  Union  dissolved.  Such  declara- 
tions are  disgraceful  to  the  country,  and  wound  every  American 
bosom.  The  approaching  election  Avill  give  the  people,  and  espe- 
cially our  Southern  felloAV-citizens,  an  opportunity  to  express  their 
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detestation  of  such  parricidal  sentiments.  The  issue  is  fairly 
made.  Mr.  Polk  is  confessedly  a  sectional  and  the  Southern 
candidate,  while  Mr.  Clay  is  the  candidate  of  the  Union,  and  of 
the  Avhole  Union.     May  the  right  prevail ! 

Permit  me  now  to  take  a  brief  notice  of  our  candidates — 
Henry  Clay  for  President,  and  Theodore  Freliughuysen  for  Vice- 
President. 

We  all  know  Mr.  Clay  to  be  a  man  of  towering  intellect,  un- 
compromising integrity,  inflexible  firmness,  physical  courage,  and 
powerful  and  persuasive  eloquence.  A  man  possessing  such  posi- 
tive qualities  will  always  have  many  warm  opponents  and  some 
rancorous  enemies,  who  will  decry  his  virtues,  magnify  his  foibles, 
and  even  falsely  accuse  him.  Mr.  Clay  has  shared  the  common 
fate  of  men  of  his  mould. 

Among  the  many  amusing  accusations  made  against  him 
by  his  present  political  oj^ponents,  is  this:  That  he  was  for- 
merly a  democratic  republican  and  belonged  to  their  party, 
but  changed  his  politics  some  years  since  and  became  a  most 
desperate  Avliig !  Having  myself  been  born  and  bred  a  demo- 
cratic republican,  and  reached  early  manhood  just  in  time  to 
become  identified  with  the  old  republican  party  before  it  lost  its 
distinctive  character  during  the  Presidency  of  Mr.  Monroe,  I 
think  I  have  a  right  to  say  something  on  this  subject.  And  who 
are  the  gentlemen  who,  in  these  latter  days,  call  themselves  so 
loudly  "democrats,"  "friends  of  the  people"?  They  are  to  be 
known  rather  by  what  they  do  than  by  Avhat  they  say,  for 
''actions  speak  louder  than  words." 

We  find  them,  then — 

1.  Opposing  the  people  having  a  safe  and  convenient  currency. 

2.  Opposing  the  people  in  the  several  states  having  the  pro- 
ceeds of  the  public  lands  to  educate  their  children,  and  build 
railroads  and  canals  to  carry  their  produce  to  market. 

3.  Opposing  the  protection  and  encouragement  of  American 
labor,  and  insisting  that  articles  of  necessity,  which  the  people 
use  daily,  shall  be  taxed  the  same  as  articles  of  luxury,  if  they 
will  produce  the  same  revenue  or  more. 

4  Advocating  the  annexation  of  Texas,  which  will  cost  the 
people  $15,000,000  out  and  out,  and  put  that  amount  of  money 
into  the  pockets  of  the  speculating  owners  of  Texan  stock. 
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At  the  same  time  that  these  gentlemen  are  thus  opposing  the 
interests  of  the  people,  they  ask  the  peoj)le  to  elect  and  appoint 
them  to  office  and  give  them  the  whole  patronage  of  the  conntry. 
With  great  respect  to  these  self-styled  special  friends  of  the 
people,  I  take  the  liberty  to  say  that,  in  my  hnmhle  opinion, 
instead  of  being  called  "  democrats,"  "friends  of  the  people,"  they 
slionld  be  called  "  monocrats,"  "  friends  of  themselves." 

A  "  democratic  republican  "  is  a  friend  of  the  people  and  of 
the  Union ;  and  if  any  person  will  point  me  to  an  act  or  decla- 
ration of  Mr.  Clay  that  shows  he  is  not  a  friend  of  both,  then  I 
will  admit  that  he  has  changed  his  politics.  It  is  true  that  of 
late  years  the  party  who  support  him  has  been  called  the  '•  whig 
party,"  and  the  members  of  it  "  whigs,"  being  a  short  and  con- 
venient name,  truly  indicating  their  principles.  But  surely  they 
are  not  the  less  for  that  democratic  republicans.  Who  ever 
heard  of  an  American  Avhig  who  was  not  a  friend  of  the  people 
and  of  the  Union  ?  With  our  principles  to  stand  on,  and  Mr. 
Clay  for  our  leader,  we  are  in  no  danger  of  wandering  from  true 
republicanism;  and  if  any  of  the  worthy  members  of  the  old 
republican  party  within  the  sound  of  my  voice  have  been  led 
astray  by  these  monocrats  taking  a  wrong  name,  I  invite  them  to 
come  home.  They  will  have  no  difficulty  in  finding  the  way,  for 
there  is  a  guide-board  at  every  corner,  showing  the  road  from 
"Polk  and  Texas"  to  "  Clay  and  Country." 

Fellow-citizens,  Mr.  Clay  is  a  patriot,  a  lover  of  his  country, 
of  our  blessed  and  glorious  Union.  A  public  life  of  forty  years 
duration  shows  this.  A  history  of  his  life  would  be  a  history  of 
the  country  during  most  of  that  period.  The  present  is  not  a  fit 
occasion  for  such  a  history.  I  can  only  direct  your  attention  to  a 
few  of  the  leading  traits  of  his  character  as  a  statesman. 

1.  His  views  and  measures  have  not  been  sectional.  He  has 
always  gone  for  the  Union,  the  whole  Union,  and  nothing  but 
the  Union. 

2.  His  patriotism  is  disinterested.  Whenever  a  question  of 
importance  and  interest  has  come  upon  the  country,  he  has  never 
waited  to  see  the  direction  of  the  popular  breeze  before  declaring 
his  own  views,  but  after  forming  his  own  opinions  has  availed 
himself  of  the  first  suitable  occasion  to  express  them.  But  a 
striking  and  conclusive  evidence  of  his  disinterestedness  is  found 
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in  his  proposition  to  distribute  the  loroceeds  of  the  public  lands 
among  the  several  states.  When  the  mode  of  disposing  of  those 
lands  was  first  agitated,  instead  of  proposing  or  advocating  their 
cession  to  the  states  in  which  they  lay,  of  which  his  own  was  one, 
and  thereby  creating  a  Western  interest  in  his  own  favor,  his  eye 
turned  to  the  whole  country,  and  not  upon  himself. 

3.  He  never  appeals  to  the  ignoble  and  grovelling  motives  and 
passions  of  men  to  carry  his  measures.  His  aims  are  lofty,  and 
he  selects  lofty  means  to  accomplish  them.  He  endeavors  to 
bring  his  hearers  up  to  his  own  standard,  instead  of  descending 
to  theirs. 

4.  His  policy  and  measures,  foreign  and  domestic,  arc  pacific, 
and  the  latter  eminently  so.  While  he  has  ever  been  ready  and 
prompt  to  maintain  the  true  honor  of  the  country  in  her  foreign 
relations,  he  has  never  proposed  or  advocated  a  rash  or  unjust 
measure ;  and  while  ever  firm  in  supporting  the  government  in  a 
just  and  necessary  exercise  of  lawful  and  constitutional  authority, 
he  has  never  advised  or  countenanced  the  exercise  of  a  doubtful 
power.  And  in  the  domestic  conflicts  which  we  have  had,  his 
voice  has  always  been  for  peace.  AVitness  his  course  on  the  ad- 
mission of  Missouri  into  the  Union,  and  in  the  fearful  struggle 
respecting  the  tariflf  in  1832. 

5.  He  has  always  been  the  friend  of  order.  To  carry  a 
favorite  measure  or  gratify  an  uncontrolled  passion,  he  never 
attempted  to  admit  a  state  irregularly  into  the  Union,  as  in  the 
case  of  Michigan — nor  encourage  a  rebellion,  as  in  Rhode  Island 
— nor  last,  though  not  least,  violate  a  broad  seal,  as  in  the  case 
of  this  state. 

Mr.  Clay  is  identified  with,  and  almost  the  impersonation 
of,  whig  principles.  At  an  early  day  he  avowed  and  became  the 
supporter  of  the  principle  that  it  is  the  duty  of  the  General 
Government  to  provide  the  people  with  a  safe  and  convenient 
currency,  and  has  stood  by  it,  through  evil  report  and  through 
good  report.  He  originated  and  brought  forward  the  measure 
for  distributing  the  proceeds  of  the  public  lands  among  the  several 
states.  That  measure  is  peculiarly  his ;  so  identified  is  he,  and 
so  long,  steadily,  and  earnestly  has  he  supported  the  principle  of 
a  protective  tariff,  tliat  he  is  called  "  the  father  of  the  American 
system" — anotiier  name  for  the  same  thing.     He  took  early  and 
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decided  ground  against  the  project  for  annexing  Texas  to  the 
Union ;  the  country  is  grateful  to  him  for  his  noble  letter  on  that 
subject,  and  for  the  promptness  with  which  he  declared  his  views. 
He  is  all-worthy  of  our  confidence. 

It  remains  to  speak  of  your  own  Frelinghuysen. 

We  are  assembled  in  this  place,  where  a  beneficent  Providence 
saw  fit  to  bring  him  into  life,  and  give  him  to  the  country  and 
the  world.  The  time  and  place  are  not  suitable  to  dwell  on  the 
incidents  of  his  pure  and  lovely  life,  to  mark  and  admire  the 
effects  upon  him  of  the  subduing  influence  of  the  Gospel  he  pro- 
fesses.    We  can  only  allude  to  him  as  a  public  servant. 

The  year  1817  brought  him  into  the  public  service  of  your 
state  as  attorney-general,  and  into  communion  with  the  visible 
Church  of  Christ.  He  continued  to  be  your  attorney-general  for 
twelve  years,  and  then,  viz.,  in  the  year  1829,  was  elected  your 
senator  in  Congress  for  six  years.  On  the  expiration  of  his  term 
in  1835,  he  resumed  the  practice  of  law  in  your  courts,  in  which 
he  continued  until  1839,  when  he  was  appointed  chancellor  of  the 
university  of  our  city,  and  there  he  has  dwelt  with  us  since. 
Although  his  duties,  as  your  attorney-general  and  senator  in 
Congress,  were  all  discharged  with  eminent  ability  (for  his  talents 
are  of  the  first  order  and  his  judgment  profound),  yet  how  far  his 
Christian  virtues  are  in  advance  of  liis  civil  qualities  in  the  public 
mind!  His  civil  and  political  life,  though  distinguished  and  full 
of  usefulness  and  manly  virtues,  is  comparatively  absorbed  and  shut 
out  from  public  view  by  his  Christian  course.  He  is,  emphati- 
cally, a  Christian  patriot.  His  philanthropy  is  as  broad  as  the 
habitations  of  men,  and  his  patriotism  commensurate  with  the 
Union.  It  is  interesting  and  important,  in  reference  to  our  duty 
at  the  coming  election,  to  inquire  what  influences  produced  his 
nomination.  Was  the  attention  of  the  eminent  men  who  com- 
posed the  Whig  Convention  at  Baltimoi'e  directed  to  him,  and 
did  they  nominate  him,  and  did  the  country  rejoice  in  the 
nomination,  because  he  had  been  an  eminent  lawyer  in  New 
Jersey  ?  No.  Because  he  had  been  a  faithful  and  distinguished 
senator  in  Congress  from  that  state  ?  No.  Because  he  was  at 
the  head  of  a  large  literary  institution  and  a  ripe  scholar.  No. 
Why,  then  ?  Because  he  Avas  also  a  Christian.  Youth  of  my 
country — beloved   youth,   remember  this.     And,  fellow-citizens, 


266  ARGUMENTS,   SPEECHES,   ADDRESSES, 

have  we  not  all  cause  to  be  grateful,  deeply  grateful,  that  a  peace- 
ful and  orderly  influence  like  this  prevails  in  our  land,  after 
the  fifteen  years  of  disorder,  violence,  and  misrule  through  which 
we  have  passed  ?  Does  it  not  make  your  spirits  buoyant,  and  fill 
you  with  lively  hopes  for  the  future  ?  There  is  only  one  thin 
cloud  between  us  and  the  realization  of  these  hopes,  and  that  is, 
that  this  nomination,  though  certain  to  succeed,  may  not  suc- 
ceed by  such  an  overwhelming  vote  as  the  principle  deserves  upon 
which  it  was  made. 

Men  of  Somerset :  I  am  sure  that  you  do  not  require  urging 
to  come  to  the  polls,  one  and  all  of  you,  and  vote  for  your  own 
Frelinghuysen ;  and  do  not  let  any  old  complaint  against  our 
ever-faithful  and  noble  patriot  of  the  West  prevent  you.  Ee- 
member  that  to  err  is  human,  to  forgive  is  divine ;  and  do  not 
fail  to  improve  this  last  opportunity  to  honor  and  reward  one  of 
the  most  sagacious,  wise,  upright,  and  patriotic  statesmen  with 
whom  any  country  was  ever  blessed. 

The  birthplace  of  Frelinghuysen  was  signalized  again  yesterday  as  the 
scene  of  the  greatest  gathering  of  Jersey  Blues  that  has  probably  been  s^eu 
within  the  bounds  of  the  state.  Certainly  nothing  comparable  to  it  has 
been  witnessed  in  our  day.  *  *  *  The  Hon.  Samuel  A.  FoOT,  of  New  York, 
being  next  introduced,  was  received  with  the  most  cordial  greetings.  His 
speech,  of  which  we  give  the  fullest  practicable  report,  will  be  found  to  be  a 
strong  and  convincing  argument,  calm,  courteous,  and  comprehensive  in  its 
tone  and  'terms,  and  it  will,  we  trust,  be  carefully  read  and  pondered. — 
Newark  Daily  Advertiser,  Thursday  Evening,  August  8,  1844 

The  whig  speaking,  so  far,  in  the  present  political  campaign,  has  been 
generally  of  a  A'ery  creditable  cast— direct,  argumentative,  frank  in  the 
avowal  of  principles  and  logical  in  their  advocacy— without  much  declama- 
tion, with  few  appeals  to  passion  or  prejudice,  and,  with  very  few  excej)- 
tions,  courteous  to  opponents.  Such,  for  instance,  was  the  speech  of  Mr. 
Ketchum  the  other  day  on  Long  Island  ;  and  such  is  the  excellent  speech 
of  Mr.  Foot,  delivered  at  Millstone,  which  we  publish  to-day.  We  are  not 
very  ardent  politicians,  though  unwavering  and  energetic  to  the  extent  of 
our  abilities ;  and  we  confess  ourselves  particularly  pleased  with  such  dis- 
courses as  tills  of  Mr.  Foot,  in  which  those  seeking  enlightenment  find  so 
clear  and  cogent  inculcation  of  sound  doctrines,  while  the  most  zealous  op- 
ponent, who  heard  or  may  read  it,  will  find  himself  conciliated,  rather  than 
hurt  or  displeased,  by  the  manner  in  which  his  party  and  its  doctrines  are 
spoken  of. 

Mr.  Foot  had  evidently  prepared  himself  well  for  this  address — as  all 


LECTURES   AND   OTHER   WRITINGS.  267 

speakers  should— for  careful  preparation  is  seen  in  the  orderly  arrangement 
of  its  topics,  its  well-chosen  illustrations,  and  the  strong  array  of  evidence 
brought  forward  in  support  of  its  several  propositions. 

We  do  not  intend  to  write  a  review  of  the  speech,  nor  do  we  see  any 
necessity  for  attempting  to  improve  its  treatment  of  the  subjects  discussed  ; 
but  there  is  one  course  of  argument,  in  relation  to  the  Texas  question,  which 
we  have  not  before  seen  introduced,  and  to  which  we  would  invite  the 
reader's  special  attention. 

It  is  certain  that  if  Texas  is  annexed  to  the  United  States,  some  portion 
of  it,  if  not  the  whole,  will  form  an  addition  to  the  slaveholding  portion  of 
our  Union.  But,  as  Mr.  Foot  shows,  the  increase  of  slaveholding  states 
does  injustice  to  the  free  states,  because,  under  the  compromise  of  the  Con- 
stitution, a  certain  description  of  property  in  the  slave  states  is  entitled  to 
congressional  representation,  thus  giving  the  inhabitants  of  those  an  undue 
preponderance— giving  each  voter,  who  is  the  holder  of  a  hundred  slaves, 
the  same  political  force  in  the  choice  of  representatives  that  is  possessed  by 
eleven  citizens  of  a  free  state. 

Now  this  is  manifestly  unjust,  yet  in  fulfilment  of  the  constitutional  com- 
promise it  is  submitted  to  by  the  citizens  of  the  free  states ;  peaceably  sub- 
mitted to,  without  resistance  or  complaint.  But  the  citizens  of  the  free  states 
have  a  right  to  protest  against  the  enlargement  of  the  injustice  by  the  ad- 
mission of  new  slave  states — most  especially  when  these  new  states  come  in, 
not  by  the  ordinary  increase  of  population  in  our  own  territory,  but  by  the 
annexation  of  another  country.  Even  supposing  the  territory  annexed  to 
form  equal  numbers  of  free  and  slaveholding  states,  the  wrong  is  not  done 
away  nor  mitigated  ;  the  effect  is  but  to  add  so  many  to  the  states  in  which 
the  wrong  is  done,  and  so  many  to  those  on  which  it  is  inflicted. 

On  the  subject  of  interference  Avitli  the  slave  states,  for  the  abolition  of 
slavery,  Mr.  Foot  truly  says  that  the  free  states  and  their  citizens  should 
abstain  from  it ;  by  the  compromise  of  the  Constitution  the  continuance  of 
slavery  is  made  the  peculiar  affair  of  the  slave  states,  and  to  them  it  should 
be  left.  But  the  rule  has  another  working.  If  the  citizens  of  the  Southern 
states  deny  to  us  the  right  of  attempting  to  reduce  the  extent  of  slavery, 
as  unjust  and  unconstitutional,  we  deny  to  them,  on  the  same  ground,  the 
right  of  enlarging  it,  and  with  it,  of  course,  that  injustice  to  the  free  states, 
in  the  matter  of  congressional  representation,  to  which  we  have  adverted. 
If  the  Constitution  protects  the  South,  it  must  protect  the  North  also. 

These  are  strong  points,  and  we  thank  Mr.  Foot  for  bringing  them  so 
clearly  and  forcibly  into  view.— iV^.  T.  Commercial  Advertiser,  Wednesday 
Afternoon,  August  14. 
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No.  XXXL— Vol.  1,  p.  235. 
Internatioiial  Copy  riff /tf— Hear  2)ot?i  Sides. 

Messrs.  Editors:— I  have  lately  read  with  pleasure  and 
profit  an  unpretending,  but  sensible  and  well-Avritten,  pamphlet, 
by  John  Campbell,  Esq.,  of  this  city,  entitled,  "Considerations 
and  Arguments  proving  the  Inexpediency  of  an  International 
Copyright  Law."  So  much  has  been  written  and  said  by  Ameri- 
can and  English  authors  in  favor  of  such  a  law,  and  its  opponents 
have  l^een  held  up  to  the  public  in  such  odious  lights,  and  the 
publishers  of  foreign  works  have  been  so  often  denounced  as  no 
better  than  thieves  and  robbers,  that  without  giving  the  subject 
any  particular  attention,  I  had  supposed  there  was  only  one  side 
to  the  question,  and  that  justice  and  fair  dealing  required  the 
passage  of  the  law. 

The  perusal  of  Mr.  Campbell's  pamphlet,  however,  has  not 
only  shown  me  that  there  are  two  sides  to  the  question,  but  led 
me  to  doubt  seriously  both  the  expediency  and  justice  of  such  a 
law.  If  stronger  arguments  cannot  be  adduced  in  its  favor  than 
are  contained  in  the  "Address  to  the  People  of  the  United  States 
in  behalf  of  the  American  Copyright  Club,"  lately  published  in 
this  city,  then,  for  one,  I  say  Mr.  Campl:)ell  and  those  who  act 
with  him  are  right  in  opposing  the  measure. 

It  would  promote  the  cause  of  truth  and  the  best  interest  of 
the  country  to  give  copious  extracts  from  this  pamphlet  to  the 
public  through  the  medium  of  your  widely-circulating  paper,  but 
as  you  are  the  best  judges  of  how  much  space  you  can  spare  for 
such  an  object,  I  shall  conclude  my  remarks  by  expressing  my 
warm  and  cordial  thanks  to  Mr.  Campbell  for  the  information 
and  instruction  his  pamphlet  has  given  me,  and  earnestly  recom- 
mending its  perusal  to  all  who  love  our  institutions  and  expect  to 
sustain  them  by  instructing  and  enlightening  the  people. 

A  Friekd  of  Truth. 
— N.  Y.  Commercial  Advertiser,  of  January  18,  1844. 
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No.  XXXIL— Vol.  1,  p.  348. 

Siograp?iy  of  £Jbenezer  Foot,  Counsellor-at-Law. 

Ebenezer  Foot  was  the  eldest  son  of  John  Foot,  by  his 
second  wife,  Mary  Peck,  and  was  born  on  the  6th  of  July,  1773, 
at  Watertown,  in  the  county  of  Litchfield,  and  state  of  Connecti- 
cut. His  father  was  born,  lived,  and  died  in  the  same  town. 
His  grandfather  was  Doct.  Thomas  Foot,  who  spent  most  of  his 
life  and  also  died  in  that  town.  His  grandfather  hved  and  died — 
his  father  was  born,  lived,  and  died — and  he  Avas  born  on  the  same 
farm,  which  is  still  in  the  family,  being  now  owned  and  occupied 
by  his  nephew,  Mr.  Hubert  Scovill.  John  Foot,  the  father  of 
Ebenezer,  was  an  industrious  and  successful  farmer.  He  had 
eight  children,  three  sons  and  five  daughters,  to  whose  support 
and  education  he  devoted  the  proceeds  of  his  farm.  His  second 
son,  John,  and  his  youngest  son,  Samuel  Alfred,  received  liberal 
educations  at  college.  Ebenezer  being  the  eldest,  was  designed 
by  his  father  to  be  the  former  of  the  family,  and  remained  on  the 
farm  and  labored  with  him  until  he  was  twenty  years  of  age.  He 
then  became  anxious  to  change  his  pursuit.  He  Avished  to 
acquire  an  education  and  enter  the  profession  of  law;  it  being  the 
expectation  of  the  family  that  his  brother  John  would  enter  the 
ministry.  His  parents  did  not  oppose  his  wishes,  and  after  the 
season  of  labor  was  over  in  the  autumn  of  1792,  he  left  home, 
went  to  the  neighboring  town  of  Cheshire,  and  commenced  clas- 
sical studies  under  the  tuition  of  the  Rev.  John  Foot,  with  a 
view  of  preparing  liimself  to  enter  college,  and  in  tlie  sophomore 
or  junior  class.  He  pursued  these  studies  nearly  two  years,  not, 
however,  giving  his  whole  time  to  them,  as  he  was  obliged  to 
devote  a  considerable  portion  of  it  to  teaching  school  for  tlie  pur- 
pose of  earning  in  part  the  means  of  obtaining  his  education. 
Finding  that  full  four  years,  if  not  more,  would  be  required  to 
complete  a  collegiate  course  of  study,  obliged  as  he  was  to  devote 
a  large  portion  of  each  year  to  teaching,  he  determined  to  aban- 
don that  object  and  enter  at  once  upon  the  study  of  his  profes- 
sion. Accordingly  he  went  to  Litchfield,  entered  the  law  school 
of  the  Hon.  Tapping  Reeve,  and  commenced  the  study  of  the  law. 


270  ARGUMENTS,   SPEECHES,   ADDRESSES, 

This  school  deservedly  had  a  high  reputation,  and  furnished  great 
facilities  for  acquiring  a  knowledge  of  legal  science.  Mr.  Foot 
pursued  his  professional  studies  at  and  in  connection  with  this 
school  for  two  years,  a  portion  of  each  year  being  spent  in  teach- 
ing. In  December,  1796,  he  was  admitted  to  the  bar  of  the  state 
of  Connecticut,  and,  in  the  language  of  his  license,  allowed  "full 
right  and  authority  to  practice,  as  attorney  and  counsellor-at-law, 
in  all  the  courts,  as  well  supreme  as  inferior,  both  of  law  and 
equity,  throughout  this  state."  Soon  after  obtaining  his  license, 
and  without  making  any  attempt  to  practice  his  profession  in 
Connecticut,  he  removed  to  the  state  of  New  York,  and  estab- 
lished himself  at  Lansingburgh,  in  the  county  of  Eensselacr.  He 
reserved  the  small  portion  Avhicli  his  parents  were  able  to  give 
him  until  this  time  of  his  need.  In  February,  1797,  he  sold  the 
land  which  his  father  had  given  him  on  his  attaining  his 
majority,  and  with  the  proceeds  provided  an  outfit  for  the  com- 
mencement of  his  career  in  life.  He  was  a  dutiful  son,  and  left 
the  paternal  roof  with  the  affection  and  blessing  of  pious 
parents. 

Admission  to  the  courts  in  the  state  of  New  York  was  at  that 
time  easy,  and  after  a  few  months  of  professional  study  he  was 
licensed  to  practice.  His  first  license  w\as  given  to  him  in 
November,  1797,  by  the  Court  of  Common  Pleas  of  Rensselaer 
County.  His  admission  into  the  other  and  higher  courts  of  the 
state  followed  soon  afterwards.  A  strong  constitution,  a  large 
and  vigorous  frame,  a  full  and  manly  voice,  a  mature  intellect,  a 
ready  and  rough  wit,  together  with  uncommon  self-reliance,  fitted 
him  for  success  in  the  profession  which  he  had  chosen.  That 
success  he  o1)tained  at  once.  He  also  became  a  prominent  poli- 
tician, and  was  soon  an  active  and  influential  member  of  the  old 
republican  party.  He  early  acquired  the  confidence  of  the  leaders 
of  that  party  in  his  adopted  state,  and  in  after  years  his  political 
opponents,  in  consequence  of  the  intimacy  and  friendship  exist- 
ing between  him  and  the  late  Chief  Justice  Spencer,  who  was  the 
leading  spirit  of  the  republican  party  of  that  day,  used  to  call 
him  "Spencei''s  Foot." 

Troy  proving  to  be  a  more  fortunate  location  for  a  commer- 
cial toAvn,  and  increasing  more  rapidly  in  business  and  population 
than  Lansingburgh,  and  heing  also  the  sliire  toM'u  of  the  county. 
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Mr.  Foot  soon  changed  liis  residence  to  that  place  and  entered 
into  copartnership  with  John  Bird,  Esq.,  a  gentleman  of  brilliant 
intellect  and  linished  scholarship.  Their  copartnership  con- 
tinued several  years.  The  sickness  and  early  death  of  Mr.  Bird 
dissolved  it.  In  1801,  only  four  years  after  his  admission  to  the 
bar,  Mr.  Foot  had  acquired  considerable  eminence  in  his  i>yo- 
fession.  He  had  attracted  the  notice  and  obtained  the  friendship 
of  Governor  George  Clinton.  So  high  an  estimate  did  the 
Governor  put  on  his  talents  and  worth,  that  in  August  of  that 
year  he  caused  him  to  be  appointed  assistant  attorney-general  for 
the  district  comprehending  the  counties  of  Columbia,  Rensselaer, 
and  Greene.  His  commission  was  signed  by  the  Governor,  and 
is  dated  the  13th  of  Angust,  1801.  The  duties  of  this  office 
required  the  exertion  of  high  professional  talents,  and  they  were 
discharged  by  Mr.  Foot  to  the  entire  satisfaction  of  the  pul^li '. 
He  held  the  office  several  years  and  until  a  change  in  the  party 
politics  of  the  state  caused  a  general  change  in  official  incum- 
bents. 

After  the  discontinuance  of  the  professional  connection 
between  him  and  Mr.  Bird,  he  pursued  his  profession  alone  for 
some  time ;  but  finding  it  impossible  to  attend  the  courts  where 
his  extensive  practice  required  his  presence  almost  constantly, 
and  also  give  the  requisite  attention  to  the  attorney's  business  in 
the  office,  he  formed  a  new  connection  and  entered  into  cojjart- 
nership  with  a  gentleman  of  high  respectability,  who  had  industry 
and  tact  for  business,  and  was  well  versed  in  the  practice  of  the 
law.  This  was  a  fortunate  arrangement  for  both.  They  did  a 
large  business  and  were  very  prosperous.  His  partner  gave  his 
attention  principally  to  the  duties  of  an  attorney  and  solicitor, 
which  confined  him  to  the  office ;  while  Mr.  Foot  performed 
those  of  a  counsellor  and  advocate.  He  was  almost  constantly 
engaged  in  the  trial  and  argument  of  causes.  He  excelled  par- 
ticularly in  trials  before  juries;  and  in  that  branch  of  his  profes- 
sion had  few,  if  any,  superiors  in  this  state.  His  influence  and 
standing  as  a  politician  kept  pace  with  his  progress  in  his  profes- 
sion. He  was  an  ardent,  active,  and  able  supporter  of  the  princi- 
ples of  the  republican  party.  Finding  that  the  capital  of  the  state 
afforded  a  more  convenient  and  suital)le  location  for  him  than  the 
then  village  of  Troy,  he  dissolved  his  copartnership  in  August, 
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1808,  and  shortly  afterwards  removed  to  the  city  of  Albany.  There 
he  continued  the  practice  of  his  profession  until  his  death,  having 
generally  a  junior  partner  to  attend  to  the  business  in  the  office. 
During  this  period  he  took  an  active  part  in  politics,  wrote  con- 
siderably for  the  press,  and  exerted  a  strong  influence  in  favor  of 
the  side  he  espoused.  He  was  on  one  occasion  a  prominent  can- 
didate for  the  office  of  United  States  senator,  and  his  friends  for  a 
time  believed  they  should  accomplish  his  election,  but  did 
not. 

His  young  and  only  surviving  brother,  Samuel  A.  Foot, 
entered  his  office  as  a  clerk  in  the  autumn  of  1811.  Samuel 
North,  Esq.,  was  then  his  partner.  Mr.  North's  ill  health  obliged 
him  to  withdraw  from  the  duties  of  his  profession  in  February, 
1812.  From  that  time  Mr.  Foot's  brother  took  charge  of  the 
business  of  his  office.  Mr.  North's  illness  proved  fatal.  He  died 
in  January,  1813,  while  yet  a  young  man,  beloved  and  admired 
in  life,  and  mourned  in  death,  for  his  moral  qualities  and  intel- 
lectual attainments.  The  death  of  Mr.  North  opened  the  way  for 
a  professional  connection  between  Mr.  Foot  and  his  brother,  who 
had  then  just  attained  his  majority,  bvit  had  not  studied  law  the 
length  of  time  required  by  the  rules  of  court  for  admission  to  the 
bar.  Mr.  Foot,  however,  availing  himself  of  the  time  his  brother 
had  spent  in  his  office  while  a  youth,  and  before  entering  college, 
made  a  special  application  to  the  court,  who  dispensed  with  their 
rule  in  favor  of  his  brother,  and  admitted  him  to  an  examination. 
He  was  found  qualified,  received  his  license,  and  entered  into  co- 
partnership with  his  brother  in  January,  1813.  This  connection 
was  happy  and  prosperous,  but  of  short  duration.  Mr.  Foot 
attended  the  Circuit  Court  of  Rensselaer  County,  held  at  Troy  in 
the  early  part  of  July,  1814.  He  was  engaged  in  several  impor- 
tant trials ;  the  weather  was  unusually  warm,  and  his  tempera- 
ment ardent.  Over-exertion  or  some  other  imperceptible  cause, 
probably  the  former,  brought  upon  him  a  bilious  fever.  He 
returned  home,  medical  aid  was  obtained,  and  nothing  serious 
apprehended  for  some  days.  But  on  the  fourth  or  fifth  day  of  his 
illness  the  fever  began  to  rage,  and  the  disease  assumed  an  alarm- 
ing aspect.  On  the  21st  of  that  month,  and  in  the  42d  year  of 
his  age,  after  a  sickness  of  only  eleven  days,  death  seized  him, 
and  after  a  violent  and  painful  struggle,  in  Avhich  his  robust  con- 
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stitution  and  manly  frame  maintained  for  hours  a  conflict  Avitb 
the  king  of  terrors,  he  yielded  and  expired  in  the  full  maturity 
of  his  physical  and  intellectual  powers. 

Mr.  Foot  was  a  large  man,  full  six  feet  in  height,  had  a  good 
constitution,  and  a  well-formed  and  muscular  frame.  His  fore- 
head was  high,  and  his  eyes  dark  and  remarkably  bright.  Cut 
down  unexpectedly  and  early  in  life,  no  portrait  of  him  was  tiiken, 
and  his  likeness  only  remains  in  the  recollection  of  those  who 
knew  and  now  survive  him.  He  was  married  to  Elizabeth  Colt 
in  December,  1803.  She  survived  him,  and  also  a  daughter  and 
only  child,  born  in  December,  1804.  His  daughter  was  married 
some  years  after  his  death  to  Lebbeus  Booth,  Esq. 

Mr.  Foot  had  a  strong  and  active  mind,  a  warm  and  gener- 
ous heart.     Had  he   enjoyed   the   advantages  of  an   early   and 
thorough  education  he  would  have  had  few  equals  in  this  coun- 
try.    As  he  was,  he  had  no  superiors  in  this  state  in  those  con- 
tests at  the  bar  where  ready  wit,   strong  and  discriminating 
judgment,  powerful  reasoning,  and  gi'eat  intellectual  resources 
were  essential  to  success.     He  wrote  as  he  spoke,  with  vigor  and 
wit,  but  without  the  elegance  or  polish  of  a  finished  scholar.    A 
brief  notice  like  the  present  will  not  permit  a  reference  to  any  of 
the  important  causes  in  which  he  Avas  engaged,  nor  extracts  from: 
his  speeches,  many  of  which  were  published  in  the  newspapers  , 
and  pamphlets  of  the  day,  nor  even  a  recital  of  the  many  auec- . 
dotes  told  of  him,  and  which  show  the  force  and  brilliancy  of  his 
unpolished  but  exhaustless  and  spicy  Avit. 

Mr.  Foot  was  generous  and  liberal  to  a  fault.  He  was  more 
ready  to  help  his  relatives  and  friends  than  provide  for  himself. 
He  contributed  liberally  and  freely  to  aid  his  brother  Samuel 
Alfred  in  obtaining  an  education,  and  although  that  brother  by 
his  success  in  his  profession  was  able  afterwards  to  repnyj  and  did, 
with  interest,  all  these  fraternal  offerings,  yet  that  did  not 
diminish  the  merit  of  the  original  advance  whiclif  was  made 
Avithout  security,  and  probably  without  any  expectation  of  a 
return. 

One  act  of  Mr.  Foot's  life  should  not  be  omitted,  nor  for- 
gotten, whenever  his  name  is  mentioned. 

The  present  Female  Academy  in  the  city  of  Albany  owes  its 
existence  mainly,  if  not  entirely,  to  him.    It  js  now,  and  has  been 
18 
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for  some  years,  one  of  the  most  valuable  and  nseful  institiuiuiis 
in  this  countr}'.  It  was  commenced  in  February,  1814,  under 
the  name  of  "Union  School  in  Montgomery  Street."  The 
original  subscription  paper  is  now  before  the  writer.  It  bears 
date  on  the  24th  of  tliat  month.  The  subscriptions  are  payable 
to  Mr.  Foot,  and  it  is  within  the  knowledge  and  recollection  of 
the  writer,  that  he  started  the  project  and  obtained  most  of  the 
subscriptions.  "Whatever  was  his  motive  and  aim,  whether  to 
qualify  his  own  daughter  or  those  of  his  neighbors  and  friends, 
for  the  duties  of  American  ladies,  or,  more  expansive  still,  to  ele- 
vate and  adorn  the  female  character,  and  store  the  female  mind 
with  useful  knowledge,  his  name  should  be  kindly  remembered 
by  every  pupil  who  has  enjoyed  or  may  enjoy  the  benefits  of  the 
institution,  and  by  every  friend  of  female  education. 

S.  A.  F. 
Geneva,  September,  ISJfS. 


No.  XXXIIL— Vol.  1,  p.  249. 
Object  to /IS  to   Constltiftioii  of  /8  4^6. 

TROM  THE  COMMERCIAL  ADVERTISER  OP  OCTOBER  14,   1&46. 

Messrs.  Editoes: — Please  to  permit  a  subscriber  and  voter 
to  present  to  his  fellow-citizens,  through  the  medium  of  your 
paper,  some  serious  objections  to  the  new  constitution,  which  will 
induce  him,  and,  he  hopes,  will  induce  all,  to  vote  against  it. 

Pirst. — By  the  present  constitution  and  laws  of  this  state,  no 
one  can  be  a  witness  in  a  court  of  justice  if  he  does  not  believe  in 
the  existence  of  a  God  Avho  will  punish  him  for  false  swearing. 

The  new  constitution  contains  the  following  provision: 
^^And  no  person  shall  be  rendered  incomjjetent  to  he  a  witness  on 
account  of  Ms  ojnnion  on  matters  of  7'cUgious  belief  ." 

Th-e  effect  of  this  opinion  is  obvious,  and  removes  one  of  our 
present  securities  for  life,  lil)erty,  and  property. 

Second. — By  the  present  constitution  our  judges  are  appointed 
by  the  Governor  and  senate,  and  hold  their  offices  during  good 
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behavior  and  until  sixty  years  of  age.  By  the  new  constitution 
they  are  elected  by  the  people,  and  hold  their  offices  for  the  term 
of  eight  years,  and  are  re-eligible. 

The  effect  of  this  provision  is  also  obvious.  Its  tendency  to 
destroy  the  independence  and  purity  of  our  judiciary,  and  render 
life,  liberty,  and  property  insecure,  is  manifest. 

Tliird. — Our  present  constitution  contains  the  following  pro- 
vision :  "  And  whereas  the  ministers  of  the  Gospel  are,  by  tlieir 
profession,  dedicated  to  the  service  of  God  and  the  cure  of  souls, 
and  ought  not  to  be  diverted  from  the  great  duties  of  their  func- 
tions, therefore  no  minister  of  the  Gospel,  or  priest  of  any  de- 
nomination whatsoever,  shall,  at  any  time  hereafter,  under  any 
pretence  or  description  whatever,  be  eligible  to,  or  capable  of 
holding,  any  civil  or  military  office  or  place  within  this  state." 

This  provision  is  not  in  the  new  constitution;  hence,  minis- 
ters of  the  Gospel  are  eligible  to  all  civil  and  military  offices. 
Church  and  state  are  thus  united  in  the  Avorst  form  they  can 
assume  in  a  Eepublican  Government. 

Fourtli. — The  new  constitution  contains  a  large  amount  of 
legislation  in  detail,  a  considerable  portion  of  which  is  of  doubt- 
ful expediency.  This,  wath  other  evils,  wdll  lead  either  to  viola- 
tions of  the  constitution,  or  to  sudden  calls  of  future  conven- 
tions to  make  hasty  amendments  which  the  exigencies  of  the 
state  may  require.  A  Voter. 


No.  XXXIV.— Vol.  1,  p.  249. 
£^utoffistic   J  Vtledlcto  rj/. 


Court  for  the  Correction  of  Errors. 

Albany,  Tuesday,  JVovember  34.. 

Present  —  Lieutenant-Governor  Gardiner,  Chancellor  Wal- 
worth, and  twenty-nine  senators. 

Mr.  Foot,  at  the  close  of  his  argument  in  the  cause  of  Denny 
and  others  vs.  The  Manhattan  Bank,  paid  the  following  just 
and  merited  tribute  of  respect  to  the  Court : 
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Mr.  President  and  Gentlemen : — The  power  which  instituted 
this  tribunal,  almost  a  century  ago,  has  decreed  its  dissolution; 
and  this  is  the  last  cause  I  shall  be  allowed  the  honor  of  arguing 
before  you.  Having  commenced  ray  practice  in  this  Court,  soon 
after  ray  admission  to  the  bar,  I  have  been  often  before  it  for 
more  than  twenty-five  years,  and  a  constant  witness  of  its  exten- 
sive and  useful  labors. 

The  thought  that  I  am  not  to  appear  before  it  again  is,  at 
at  least  to  me,  impressive  and  affecting.  This  tribunal  has 
always  commanded,  and  still  enjoys,  the  confidence  and  respect  of 
the  bar  who  are  honored  with  its  practice.  During  its  adminis- 
tration of  the  law  the  rights  of  person  and  property  in  this  state 
have  been  well  protected.  For  myself,  I  part  with  the  Court  with 
the  deepest  regret,  and  earnestly  hope  that  the  tribunal  which 
has  been  substituted  for  it  may  discharge  its  duties  with  equal 
fidelity  and  ability. 


No.  XXXV.— Vol  1,  p.  265. 
Ticjiubltc  of  Liberia. 


Whereas,  information  having  been  received  that  the  Eepublic 
of  Liberia  has  applied  to  the  General  Government  of  the  United 
States  to  be  recognized  as  an  independent  nation,  that  such 
recognition  has  not  been  made,  and  that  the  present  administra- 
tion of  our  General  Government  still  hold  the  measure  under 
consideration ;  therefore, 

Besolved,  That  this  meeting  respectfully  but  earnestly  request 
the  President  of  the  United  States  to  recognize  the  Eepublic  of 
Liberia  as  an  independent  nation,  and  enter  into  a  commercial 
treaty  with  it  at  the  earliest  period  consistent  with  the  discharge 
of  the  duties  of  his  high  station. 

Resolved,  That  the  colony  of  Liberia  was  planted  on  the 
western  coast  of  Africa  by  the  charity  of  American  citizens,  with- 
out distinction  of  party,  political  or  sectional ;  that  the  enter- 
prise was  commenced,  fostered,  and  perfected  by  the  warm  hearts 
and  enlightened  minds  of  American  men  and  women  north  and 
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south  of  the  Potomac,  who  united  on  the  broad  and  soHd  basis  of 
American  philanthropy  to  elevate,  morally  and  intellectually,  the 
free  colored  population  of  the  United  States,  and  confer  ujoon 
them  the  blessings  of  civil  and  religious  liberty. 

Resolved,  That  the  withholding  by  the  present  administration 
of  our  Federal  Government  from  the  colonists  of  Liberia,  now 
happily  constituting  a  prosperous,  moral,  and  well-governed 
republic,  the  rights  and  courtesies  due  to  an  independent 
nation,  will  disappoint  the  just  expectations  of  a  large  body  of 
our  best  citizens,  and  greatly  weaken,  if  it  does  not  destroy,  one  of 
the  strong  bonds  which  unite  northern  and  southern  hearts  on 
one  of  the  most  important  subjects  for  national  consideration  and 
action. 

Resolved,  That  the  proceedings  of  this  meeting  be  duly  authen- 
ticated and  transmitted  to  the  Hon.  John  M.  Clayton,  Secretary 
of  State  of  the  United  States,  and  that  he  be  respectfully  requested 
to  present  the  same  to  the  President  for  his  consideration — and 
that  a  copy  thereof  be  published  in  the  Geneva  Courier  and 
Geneva  Gazette. 


No.  XXXVL— Vol.  1,  p.  270. 
The    y'atue  of  System   in  t/te   Occujjations  of  Life. 

My  object  in  accepting  the  invitation  given  me  to  deliver  a 
lecture  before  "The  Young  Men's  Association  "  of  this  city,  was 
the  hope  of  saying  something  which  would  benefit  my  hearers — 
something  which  would  aid  them  in  discharging  their  duties  in 
life,  and  make  them  better  and  more  useful  members  of  society. 
Occasions  like  the  present  are  too  often  availed  of  to  present 
some  new  theory  or  speculation,  or  dazzle  an  audience  with  some 
bold,  untried,  and  impracticable  proposition  in  physics  or  morals ; 
and  the  hour  is  thus  whiled  away  in  listening  to  glowing  exhi- 
bitions of  untutored  genius,  or  the  wild  vagaries  of  an  erratic 
intellect,  without  any  abiding  or  improving  influence  exerted 
upon  the  listeners. 

The  task  which  I  have  assigned  to  myself  may  be  considered 
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more  humble,  and  justly,  perhaps,  entitle  me  to  the  epithet  of  a 
homespun  utilitarian ;  yet  the  consciousness  of  an  honest  en- 
deavor to  do  the  young  men  of  Buffalo  a  real  service,  though  it 
may  prove  a  small  one,  will  fully  reward  me  for  the  time  and 
labor  bestowed ;  and  if  I  fail  to  interest  and  instruct,  I  trust  my 
hearers  Avill  do  me  the  justice  to  believe  that  I  earnestly  desired 
to  do  so. 

My  subject  is,  Tlie  Value  of  System  in  the  Occupations  of 
Life. 

In  discoursing  on  this  subject,  it  is  important  to  understand 
what  is  meant  by  system,  and  to  distinguish  between  it  and  order 
and  method.  These  terms  are  often  loosely  applied,  and  are 
sometimes  used  synonymously,  though  in  truth  they  express  very 
different  things.  In  conducting  human  affairs  or  managing 
business,  there  may  be  metJiod  without  order  or  system,  and  order 
without  system;  but  there  can  be  no  effective  system  without 
both  order  and  method.  Strictly  and  pliilologically,  system  means 
the  arrangement  of  individuals  or  parts  so  as  to  constitute  a  per- 
fect whole,  and  applies  both  to  objects  at  rest  and  to  actions. 
Order  also  applies  to  both  ;  and  when  applied  to  objects  at  rest, 
means  the  uniform  position  of  individuals  or  parts,  which  consti- 
tute the  whole  object ;  and  when  to  actions,  the  uniform  move- 
ments of  the  individuals  or  parts,  Avhicli  constitute  the  whole 
action.  Method  applies  only  to  actions,  and  means  the  manner 
in  which  an  action  is  performed.  The  force  of  these  terms,  and 
the  ideas  they  represent,  Avill  distinctly  apjDear  by  applying  them 
to  the  arrangement  and  movements  of  that  family  of  the  heavenly 
bodies  of  which  our  earth  is  one.  The  arrangement  of  the 
positions  and  motions  of  the  sun,  the  jilanets  and  their  satellites, 
is  a  system,  and  usually  called  the  Copernican  System,  from  the 
name  of  the  discoverer.  The  uniform  relative  positions  which 
these  heavenly  bodies  maintain,  and  their  uniform  movements, 
constitute  their  order,  and  the  counteracting  influence  of  the 
two  opposite  forces,  by  which  they  are  retained  in  their  positions, 
and  by  which  their  movements  are  regulated,  is  the  method  by 
which  the  system  is  carried  into  execution.  So  in  regard  to  life. 
An  arrangement  of  the  different  portions  of  our  time,  so  as  to 
discharge  our  duties  in  the  best  manner,  is  system  ;  a  steady  and 
uniform  adherence  to  this  arrangement  is  order  ;  and  the  manner 
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of  carrying  out  the  system  is  metJiod.  Tlius  we  see  tliat  order 
and  metJiod  are  results  from,  and  consequents  of,  system.  Systern, 
therefore,  is  the  great  thing.  It  is  the  foundation  and  the  source 
of  all  the  benefits  which  arise  from  a  life  of  order  and  regularity. 

One  of  the  peculiar  and  commendable  characteristics  of  our 
country  is  the  fact  that  no  man  can  l)e  truly  respectable  witliout 
he  has  some  useful  occupation.  Fortunately,  we  have  no  privi- 
leged class  of  wealthy  idlers.  Property  and  honors  are  open  to 
the  efforts  of  all  alike;  and  that  man  is  marked,  and  held  in  light 
esteem,  who  is  not  engaged  in  some  laudable  pursuit.  Tlie  great 
and  almost  only  distinction  between  men  among  us  is  the  success 
with  which  they  prosecute  their  plans  of  self-aggrandizement. 
There  are  a  few  choice  spirits  in  the  land,  who,  under  the  influ- 
ence of  an  enlarged  philanthropy,  or  the  more  exalted  principle 
of  Christian  love,  spend  their  lives,  or  large  portions  of  their  time, 
in  promoting  the  good  of  their  fellow-men.  But  to  whatever 
meritorious  object  we  devote  our  lives— Avhether  to  our  own 
advancement  or  the  well-being  of  others,  or  to  l3oth  nnited — it  is 
desirable,  indeed  it  is  of  the  greatest  consequence,  that  our  energies 
should  be  applied  in  the  best  and  most  eflFective  manner ;  that 
cannot  be  done  without  system,  but  can  be  with  it.  Each  of  my 
hearers  can  doubtless  mention,  within  the  circle  of  his  acquaint- 
ances, one  or  more  persons  of  industrious  and  economical  habits, 
and  with  fair  qualifications  for  the  business  they  are  pursuing,  who 
yet  barely  bring  the  year  about  without  making  any  acquisitions 
of  property  or  increasing  their  standing  in  society ;  while  there 
are  others,  who,  with  no  better  habits  or  qualifications  for  busi- 
ness, steadily  and  yearly  advance  in  wealth  and  reputation.  A 
•  close  scrutiny  will  show  that  in  almost  if  not  quite  every  in- 
stance, the  difference  is  owing  to  the  absence  or  presence  of 
system.  While  the  unsuccessful  man  has  none,  and  his  life  is 
spent  comparatively  in  vain,  the  successful  man  has  a  good  one, 
by  which  every  hour  is  applied  in  the  most  effective  manner. 
This  is  particularly  true  of  persons  engaged  in  intellectual 
labor.  While  some,  gifted  with  the  highest  powers  of  tliought, 
only  startle  and  delight  the  world,  by  an  occasional,  and,  as  it 
were,  casual,  display  of  the  rich  treasures  of  their  intellects,  without 
producing  any  abiding  effect  upon  the  world  of  mind  by  a  steady 
and  well-directed  application  of  their  talents,  and  are  scarcely 
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remembered  after  their  obituaries  are  read — others,  with  endow- 
ments less  brilliant  and  powerful,  but  steadily  directed  and  ap- 
plied, effect  results  which  not  only  astonish,  delight,  and  improve 
the  age  they  live  in,  but  all  future  ages,  and  acquire  for  them- 
selves imperishable  names.  If  it  be  asked  why  there  is  so  great  a 
difference  between  the  two,  the  ready  answer  is — the  influence  of 
system  upon  their  lives.  Of  this  truth  the  history  of  the  human 
family  is  full  of  eminent  examples. 

The  limits  of  a  lecture  will  allow  me  to  mention  only  a  few 
of  them. 

Our  Washington  is  an  illustrious  one.  He  commenced  life 
without  the  advantages  of  an  early  and  thorough  education.  He 
had  not  fortune,  or  distinguished  ancestry,  or,  indeed,  any  inci- 
dental advantage  over  the  generality  of  respectable  youth  in  this 
country.  Yet  what  did  he  attain  by  his  own  unaided  efforts  ? 
At  nineteen  he  was  appointed  one  of  the  adjutants-general  of 
Virginia,  with  the  rank  of  major.  At  twenty-one,  he  was  com- 
missioned to  wait  upon  and  deliver  a  message  to  the  commander 
of  the  French  forces  in  the  wilderness  beyond  the  Alleghany 
mountains;  and  on  his  return,  after  an  absence  of  two  months 
and  a  half,  his  journal,  prepared  for  the  inspection  of  the  Lieu- 
tenant-Governor of  Virginia,  was  published.  It  did  him  great 
credit,  and  drew  public  attention  to  him.  A  fev.^  months  after 
he  was  appointed  lieutenant-colonel  of  a  regiment,  raised  to  defend 
the  frontier.  When  only  twenty-three  he  was  selected  by 
General  Braddock  as  one  of  his  aides;  and  in  the  same  year,  after 
the  defeat  of  that  general,  was  appointed  colonel  of  a  regiment, 
and,  in  his  commission,  designated  commander-in-chief  of  all  the 
forces  of  Virginia,  and  allowed  the  uncommon  privilege  of  naming 
his  own  field-ofRcers.  From  twenty-three  to-twenty-six  he  was 
actively  engaged  in  military  service.  He  then  married,  and 
devoted  himself  to  agricultural  pursuits  until  he  was  forty-two 
years  of  age.  When  thus  far  advanced  in  life  he  was  elected 
a  delegate  to  Congress,  and  tlie  next  year  aj^pointed  conmiander- 
in-chief  of  the  American  army.  He  surrendered  his  commission 
in  1783,  when  fifty-one  years  of  age.  He  then  resumed  his  agri- 
cultural occupation,  and  followed  it  earnestly  for  four  years, 
when  he  was  elected  a  delegate  to  the  convention  for  forming  our 
Constitution,  and  chosen  its  president.    In  1789,  being  fifty-seven 
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years  of  age,  lie  was  elected  President  of  the  United  States,  and 
again  for  a  second  term  in  1793.  He  declined  a  third  election, 
and  returned  to  his  plantation  in  1797,  aged  sixty-five.  Two 
years  afterwards  he  was  appointed  commander-in-chief  of  the 
armies  of  the  United  States.  He  died  in  December  1799,  in  the 
sixty-eighth  year  of  his  age. 

General  Washington  had  not  splendid  talents,  nor  was  he  a 
man  of  great  learning.  He  was  distinguished  intellectually  only 
for  judgment  and  good  sense.  His  moral  qualities  Avere  not 
extraordinary.  They  were  excellent,  but  by  no  means  beyond 
those  which  every  young  man  may  reasonably  hope  to  attain. 
Still,  what  a  life  was  his !  What  an  amount  of  useful  labor  he 
performed !  What  a  record,  name,  and  fame  he  has  left  behind 
him !  AVith  a  mere  scanty  English  education,  he  became  master 
of  a  pure,  elegant,  and  energetic  style  of  writing.  He  left  an 
immense  amount  of  manuscripts,  all  neatly  and  orderly  arranged, 
and  full  of  wisdom  and  instruction.  He  kept  himself  an  accurate 
and  detailed  account  of  all  his  receipts  and  expenditures  for  the 
public.  He  attended  carefully  to  all  his  own  private  business ; 
paid  his  debts  with  punctuality,  and  lost  nothing  for  want  of 
attention.  All  his  social  duties  were  punctually  performed.  He 
neglected  no  one  entitled  to  his  notice.  The  claims  of  friendship 
or  the  calls  of  charity  were  never  unheeded.  In  a  word,  every 
known  duty  was  promptly  and  faithfully  performed ;  and  it  has 
been  truly  said  of  him  '*  that  the  whole  range  of  history  does  not 
present  a  character  on  which  posterity  can  dwell  with  such  entire 
and  unmixed  admiration." 

In  reading  his  life,  as  Avritten  by  different  authors,  I  have 
often  asked  myself,  How  is  it  that  this  man,  without  any  uncom- 
mon advantages,  or  any  extraordinary  endowment,  performed  so 
well  every  duty,  and  accomplished  so  much  useful  labor,  in  a  life 
which  did  not  even  reach  three-score  years  and  ten  ?  The  answer, 
the  secret,  is,  that  he  had  an  excellent  system  of  life,  to  which  he 
steadily  adhered.  I!j  had  a  time  for  every  duty,  and  performed 
every  duty  in  its  appropriate  time.  A  careful  scrutiny  of  his  life 
will  convince  all  of  this. 

Contemporary  Avith  Washington,  and  in  the  same  state,  lived 
Patrick  Henry — a  wonderful  man.  ISi'ature  was  profuse  in  be- 
stowing upon  him  her  richest  gifts.     His  mind  was  clear,  strong, 
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and  brilliant ;  his  heart,  Avarm,  generous,  sincere,  and  pure;  his 
frame,  manly  and  vigorous.  His  parentage  was  more  than  re- 
spectable ;  it  may  be  said  to  have  been  distinguished.  He  had  an 
opportunity  of  acquiring  an  early  and  good  education.  He  lived 
in  the  days  of  the  Revolution,  and  in  the  course  of  his  life  was  a 
lawyer,  a  patriot,  a  soldier,  and  a  statesman,  and  in  each  of  these 
characters  had  the  best  of  opportunities  of  acquiring  an  imperish- 
able name,  and  leaving  the  richest  legacies  of  wisdom  and  virtue 
to  his  countr}'.  The  extraordinary  qualities  of  his  mind  and 
heart  made  him  the  idol  of  Virginia  for  more  than  thirty  years ; 
and  she  conferred  upon  him,  with  a  lilieral  hand,  her  highest 
official  honors.  Still,  his  life  was  a  splendid  failure,  and  the 
cause  of  that  failure  is  full  of  valuable  instruction. 

Mr.  Henry  died  in  1799,  at  the  age  of  sixty-three ;  and  six 
years  afterwards  William  Wirt,  already  a  polished  scholar  and 
eminent  lawyer,  commenced  collecting  materials  for  his  biog- 
raphy, and  after  ten  years  of  active  and  persevering  search,  in 
all  quarters  and  from  all  persons,  for  everything  which  Patrick 
Henry  had  said  or  done  in  his  lifetime,  there  was  gathered 
together  all  which  that  gifted  man  had  left  for  the  benefit  of  his 
country  and  the  improvement  of  posterity,  and  that  was  com- 
paratively nothing.  But  we  can  better  estimate  the  meagerness 
of  the  legacy  when,  by  a  brief  survey  of  his  life,  we  look  at  the 
facilities  afforded  him  for  acquiring  and  leaving  a  rich  inherit- 
ance. 

His  parents  were  educated,  accomplished,  well-connected,  and 
highly  respected.  They  had  the  means,  and  desired  to  give  their 
children  educations.  But  Patrick  was  idle  and  irregular. 
'■'  Hence,"  says  his  biographer,  "  instead  of  system,  or  any  sem- 
blance of  regularity  in  his  studies,  his  efforts  were  always  desul- 
tory, and  became  more  and  more  rare."  He  thus  lost  the 
advantages  of  an  education,  and  attempted  to  gain  a  livelihood 
by  merchandising.  In  this  he  failed  at  the  end  of  the  first  year, 
for  the  want  of  "  that  accuracy  and  persevering  vigor  which  are 
essential  to  the  merchant."  After  his  failure,  when  entirely 
destitute  of  any  means  of  support,  and  only  eighteen  years  of 
age,  he  married  the  daughter  of  an  honest  but  poor  farmer  in  the 
•neighborhood.  The  newly-married  pair  suffered  for  the  want  of 
the  necessaries  of  life.     In  this   strait,  Mr.  Henry  proposed  to 
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become  a  farmer.  His  father  acceded  to  the  proposal,  and  pro- 
vided him  a  farm.  But  again,  says  his  biographer,  "  his  uncon- 
querable aversion  to  every  species  of  systematic  labor  drove  him 
necessarily,  after  a  trial  of  two  years,  to  abandon  this  pursuit 
altogether."  He  sold  all  his  property  and  effects  for  cash,  and 
again  attempted  merchandise.  In  this  he  failed  again ;  for  "■  the 
same  want  of  method"  produced  like  ruinous  effects,  and  he  was 
left  a  bankrupt.  He  was  now  distressed  by  poverty,  and  went, 
with  his  wife  and  children,  to  live  with  her  father,  who  kept  a 
tavern.  In  this  emergency  he  determined  to  study  law,  being- 
conscious  of  possessing  powers  which  would  enable  him  to  excel 
in  that  profession.  At  length,  when  twenty-four  years  of  age, 
he  gained  admission  to  the  bar.  But  the  unregulated  character 
of  his  mind  prevented  him  from  meeting  Avith  success  in  his  new 
calling,  and  he  passed  several  years  in  obscurity  and  great  want. 
Finally,  in  17G4,  after  he  had  been  at  the  bar  four  years,  he  was 
employed  in  a  popular  cause,  and  had  an  opportunity  of  display- 
ing his  peculiar  talents  as  an  orator.  He  was  bold,  erratic, 
impassioned.  His  oratory  caught  and  delighted  the  popular  ear. 
Ever  afterwards  he  was  eminent  in  his  profession,  and  his  aid 
sought  in  cases  adapted  to  his  talents.  His  professional  efforts, 
however,  were  always  more  brilliant  than  solid.  In  1765,  Mr. 
Henry  was  elected  a  member  of  the  House  of  Burgesses  in  Virginia, 
and  taking  the  side  of  his  country,  the  peculiar  style  of  his  elo- 
quence gave  him  a  most  commanding  position,  and  placed  him,  if 
not  first,  certainly  among  the  very  first,  Avho  led  the  way  in  that 
colony  to  the  Eevolution  and  our  independence.  In  August,  1774, 
he  was  elected  to  our  Continental  Congress,  which  assembled  the 
following  month  in  Philadelphia.  He  opened  the  proceedings  of 
that  august  assembly  with  one  of  his  most  splendid  oratorical 
efforts.  "  He  sat  down  amidst  expressions  of  astonishment  and 
applause."  "  But  when  called  down  from  the  heights  of  declam- 
ation to  that  severer  test  of  intellectual  excellence,  the  details  of 
business,  he  found  himself  in  a  body  of  cool-headed,  reflecting, 
and  most  able  men,  by  whom  he  was  completely  thrown  into  the 
shade."  He  was  on  the  committee,  and  drew  the  petition  to  the 
king.  It  was  a  failure  ;  was  laid  on  the  table,  and  a  substitute, 
prepared  by  Mr.  Dickinson,  adopted  in  its  place.  On  this  inci- 
dent, Mr.  Henry's  biographer  remarks : 
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"  That  notwitbstanding  the  wonderful  gifts  which  he  had  derived  from 
nature,  he  lived  himself  to  deplore  his  early  neglect  of  literature.  But  for 
this  neglect,  that  imperishable  trophy,  won  by  the  pen  of  Mr.  John  Dickin- 
son, would  have  been  his ;  and  the  fame  of  his  genius,  instead  of  resting  on 
tradition,  or  the  short-lived  report  of  his  present  biographer,  would  have 
flourished  on  the  immortal  images  of  American  history." 

Mr.  Henry  was  a  delegate  to  the  same  Congress  for  the  year 
1775,  but  did  not  distinguish  himself. 

His  patriotic  ardor  and  jiersonal  prowess  stimulated  him  to 
plan  and  lead  the  first  military  expedition  which  was  undertaken 
in  Virginia  against  royal  authority;  and  when  that  state,  in 
July,  1775,  organized  a  military  force  to  resist  British  rule,  Mr. 
Henry  was  appointed  colonel  of  the  first  regiment,  and  com- 
mander-in-chief of  the  whole.  He  found  no  opportunity,  how- 
ever, to  exhibit  military  talent,  or  render  any  important  military 
service  to  his  state  or  country.  Considering  himself  aggrieved 
by  not  receiving  a  commission  as  brigadier-general  in  the  con- 
tinental army,  he  resigned,  in  February,  1776,  his  commission  as 
commander-in-chief  of  the  Virginia  forces.  Ho  was  immediately 
elected  a  delegate  from  Hanover  county  to  the  convention  called 
to  form  a  constitution  for  the  state.  The  constitution  was 
adopted  in  June,  177G,  and  Mr.  Henry  was  elected  the  first 
Governor.  He  was  re-elected  unanimously  in  1777,  and  again 
in  1778.  In  1779  he  declined  a  re-election,  and  resumed  the 
practice  of  the  law.  In  1780  he  was  a  delegate  to  the  Assembly, 
and  coutinned  to  represent  his  county  in  the  Legislature  of  the 
state  until  the  close  of  the  year  1784,  when  he  was  again  elected 
Governor  for  the  term  of  three  years.  In  the  fall  of  178G,  while 
yet  a  year  remained  of  his  constitutional  term,  Mr.  Henry  was 
nnder  the  necessity  of  retiring  from  the  office  of  Governor,  on 
account  of  the  inadequacy  of  the  salary  to  the  support  of  his  family, 
and  the  amount  of  debts  he  found  himself  involved  in,  and  which 
for  the  moment  he  saw  no  hope  of  paying  but  by  the  sacrifice  of  a 
part  of  a  plantation  he  had  purchased  some  years  before. 

In  December,  1786,  Mr.  Henry  Avas  appointed  by  the  Legis- 
lature one  of  seven  delegates  to  meet  a  convention  to  be  held  the 
next  year  in  Philadelphia,  to  revise  the  old,  or  form  a  new, 
Federal  Constitution.  The  same  cause  which  constrained  him  to 
retire  from  the  executive  chair  of  state,  obliofed  him  to  decline 
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this  honorable  call  of  his  country.  On  resigning  the  government, 
he  retired  to  his  plantation  "  and  endeavored  to  cast  about  for 
the  means  of  extricating  himself  from  liis  debts.  At  the  age  of 
fifty,  worn  down  by  more  than  twenty  years  of  arduous  service  in 
the  cause  of  his  country,  eighteen  of  which  had  been  occupied  by 
the  toils  and  tempests  of  the  Revolution,  it  was  natural  for  him  to 
wish  for  rest,  and  to  seek  some  secure  and  placid  port  in  which 
he  might  repose  himself  from  the  fatigues  of  the  storm.  This, 
however,  was  denied  him  ;  "  and  "  he  had  now,  in  his  old  age,  to 
provide  for  his  family."  He  resumed  the  practice  of  his  profes- 
sion, and  prosecuted  it  steadily  for  six  years.  In  1788  he  was  a 
member  of  the  state  convention  called  to  adopt  tlie  Federal  Con- 
stitution, and  opposed  it  with  all  his  influence  and  power,  but  un- 
successfully. Having  improved  his  circumstances  in  1794,  "  he 
bade  a  final  adieu  to  his  profession,  and  retired  to  the  bosom  of 
his  own  family."  Alarmed  at  the  state  of  the  country,  Mr. 
Henry  came  out  from  his  retirement  in  the  spring  of  1799, 
ofiered  himself  as  a  candidate,  and  was  elected  a  member  of  the 
Legislature.  But  death  removed  him  from  the  approaching  con- 
flicts of  political  and  party  strife.  He  died  as  he  had  lived, 
admired  for  his  talents  and  loved  for  his  virtues. 

This  brief  presentation  of  the  events  of  Mr.  Henry's  life  shows 
what  extraordinary  opportunities  he  had  for  acquiring  the  most 
enduring  fame,  and  leaving  to  his  country  and  the  world  the  rich- 
est intellectual  treasures.  But  what  did  he  leave  ?  Let  his  dili- 
gent and  foithful  biographer  answer.  Mr.  Wirt  says,  that  Mr. 
Henry  left  no  manuscripts,  and  remarks  in  his  preface  to  his 
book,  that  the  reader  of  the  biography  "  will  be  certainly  disap- 
pointed in  the  matter  itself  of  the  work;  for  notwithstanding 
all  his  exertions,  he  is  entirely  conscious  that  the  materials 
which  he  has  been  able  to  collect  are  scanty  and  meagre,  and 
utterly  disproportionate  to  the  great  fame  of  Mr.  Henry."  It  is 
probable  that  much  of  what  was  once  known  of  him  had  perished 
before  the  author  commenced  his  researches — that  is,  within 
six  years  after  his  death. 

This  anticipated  disappointment  was  realized  after  the  work 
appeared,  and  Mr.  Wirt  added  nothing  to  his  own  fame  by 
writing  it.  He  was  severely  criticised  and  his  book  sharply 
handled  in  several  quarters.      Mr.  Kennedy,  wlio  has  written  a 
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most  interesting  biography  of  Mr.  Wirt,  apologizes  for  the  defects 
of  his  life  of  Henry  in  the  following  language : 

"  The  life  of  Henry  was  written  under  such  disadvantages  as  to  give 
many  plausible  grounds  for  tliis  assault.  We  have  seen,  in  the  course  of  this 
narrative,  how  much  the  author  was  embarrassed  by  the  nature  of  his  task. 
Patrick  Henry,  in  the  public  mind  of  Virginia,  was  a  beau  ideal  of  all  that 
was  marvellous  and  grand  in  an  orator  and  a  patriot.  His  fame  rested 
upon  a  tradition  which  represented  a  great  outline  of  an  intellectual  giant, 
touched  with  but  a  few  misty  shadowings  of  its  proportions.  There  was 
really  nothing  tangible  to  the  historian,  by  which  he  might  draw  an  accu- 
rate picture  of  the  man,  and  bring  his  greatness  to  the  test  of  that  measure- 
ment with  which  envious  and  reluctant  disputants  of  his  renown  would  be 
alone  content.  There  is  a  remarkable  paucity  of  material  extant  for  his 
biography.  Separating  him  from  the  history  of  the  state  in  which  he  lived, 
and  of  the  time — the  public  affairs  in  which  he  was  called  to  act — all  that  is 
positively  and  distinctly  known  of  him  may  be  told  in  a  few  pages.  He  was 
an  orator,  and  yet  no  perfect  speech  of  his  survives.  He  was  a  statesman, 
but  with  a  limited  recoi'd  of  his  public  acts.  He  was  a  lawyer,  but  far  from 
being  skilled  in  the  lore  of  his  profession.  He  was  a  wise  and  acute  observer 
of  mankind,  a  philosopher,  a  deep  and  original  thinker — yet  not  a  paper  has 
he  left  behind  him  to  preserve  the  treasures  of  a  mind  which  teemed  with 
instruction  and  beauty.  The  rich  fruit,  as  it  ripened,  fell  to  earth  ungar- 
nered,  and  gave  back  its  subtle  essence  to  the  atmosphere  in  which  it  had 
been  engendered — posterity  nothing  the  gainer  from  its  prodigal  affluence. 
An  undefined  remembrance  of  great  power  only  survived." 

From  whence  has  arisen  the  posthumous  barrenness  of  this 
gigantic  intellect,  this  paucity  of  material  for  his  biography  ? 
Has  it  sprung  from  any  material  defect  of  his  mind  ?  Certainly 
not;  for  this  truthful  ])iograplier  says,  "Mr.  Henry  is  alleged,  by 
those  wlio  had  the  best  opportunities  of  knowing  him,  to  have 
been  not  inferior,  either  in  public  or  private  virtue,  to  any  patriot 
of  the  Revolution ;  and  he  was  confessedly  superior  to  them  all  in 
that  combination  of  bold,  hardy,  adventurous,  splendid,  and  solid 
qualifications,  which  are  so  peculiarly  fitted  to  revolutionary 
times." 

"Where,  then,  shall  we  find  the  cause  of  the  fleeting  character 
of  the  fame,  and  of  the  meagerness  of  the  intellectual  inheritance, 
which  this  highly  favored  man  has  left  to  posterity  ?  My  hear- 
ers need  not  be  told  that  we  shall  find  it  in  the  Avant  of  a  system 
of  life,  by  which  his  great  and  wonderful  powers  were  steadily  and 
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beneficially  applied,  and  their  rich  products  garnered  up  for  the 
use  of  future  ages. 

John  Quincy  Adams,  whose  name  is  identified  with  the 
history  of  our  country,  is  a  striking  example  of  the  value  of  a 
good  system  of  life.  To  it  he  is  indebted,  in  a  great  degree,  for 
his  imperishable  fame,  and  liis  country  for  the  great  amount 
of  useful  knowledge  which  he  gathered,  and  has  preserved  for  the 
benefit  of  the  present  and  future  generations.  He  had  an  hour 
for  every  study  and  duty.  His  system  was  so  judiciously 
arranged  and  rigidly  adhered  to,  that  his  hours  for  business  or 
study  were  not  interrupted  by  company,  nor  those  for  company 
or  other  social  duties  by  business  or  study.  His  life  rolled  on 
with  a  regularity  like  that  of  the  orb  on  which  he  dwelt.  His 
rule  was  to  rise  at  4  o'clock  in  the  morning,  and  devote  its  silent 
hours  to  study,  and  to  retire  to  rest  at  10  o'clock  in  the  evening. 
His  systematic  industry  is  worthy  of  imitation  by  every  Ameri- 
can youth.  His  life,  when  fully  written,  will  be  a  rich  gift  to  his 
country. 

There  died  in  the  city  of  New  York  a  few  years  since,  a  gen- 
tleman, with  whom  I  had  the  honor  of  an  acquaintance,  who  was 
an  excellent  specimen  of  a  true  merchant.  Regard  for  domestic 
and  filial  delicacy  alone  prevents  me  from  naming  him.  He  was 
in  active  commercial  business  forty-five  years,  and  made  a  very 
large  fortune,  exceeding  two  millions  and  a  half  of  dollars,  which 
was  the  fruit  of  legitimate  trade,  as  he  never  engaged  in  specula- 
tions aside  from  his  regular  business.  He  began  early,  and  pur- 
sued through  his  whole  career  a  system  of  life  and  business. 
Notwithstanding  his  extensive  and  successful  trade,  numerous 
duties,  and  ultimately  large  fortune,  he  always  kept  his  own  books 
of  account,  and  conducted  his  own  correspondence,  and  had  abun- 
dance of  time  for  both.  He  was  never  hurried,  or  obliged  to  labor 
at  unseasonable  hours.  He  had  a  designated  time  for  every  duty, 
and  for  every  part  or  branch  of  his  business.  This,  too,  he  con- 
ducted on  a  settled  system,  from  which  he  never  departed,  and 
the  result  was,  sure  and  great  gains,  without  anxiety  or  extraor- 
dinary exertions. 

An  active  professional  career  as  a  lawyer  for  nearly  thirty  years 
in  the  cities  of  Albany  and  New  York,  and  nearly  two-thirds  of 
that  time  in  the  latter  city,  has  brought  under  my  observation  a 
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great  many  failures  in  mercantile  and  other  kinds  of  business,  and 
I  do  not  recollect  a  single  instance  in  which  the  failure  was  not 
attributable  either  to  a  want  of,  or  departure  from,  a  systematic 
plan  for  conducting  the  business.  A  man  may  possibly  fail  by 
reason  of  some  unforeseen  event,  which  no  human  foresight  could 
guard  against,  even  when  prosecuting  his  business  on  a  good  sys- 
tem ;  but  the  instances  are  very  rare  indeed. 

One  of  the  greatest  benefits  of  system  consists  in  the  leisure 
and  relief  from  hurry  which  it  always  gives  to  the  systematist. 
No  matter  how  extensive  his  business,  how  numerous  his  eno-aare- 
ments,  or  how  various  his  studies,  he  will  always  have  time  for 
them  all,  and  to  spare.  This  secures  him  against  mistakes  from 
precipitation — gives  him  the  advantage  of  deliberation  in  every- 
thing he  does,  and  furnishes  him  with  leisure  for  a  great  variety 
of  minor  duties  and  enjoyments  which  do  not  enter  specifically 
into  his  plan  of  life.  It  wholly  relieves  him,  also,  from  a  sense 
of  continued  pressure  by  his  business  and  duties,  which  is  a  great 
disturber  of  one's  peace,  and  very  unfriendly  to  a  contented  and 
happy  frame  of  mind,  and  to  all  successful  mental  effort.  With- 
out system,  every  man  is  hurried  and  pressed,  although  his  duties 
may  be  few,  his  engagements  limited,  and  his  business  small. 
The  pressure  and  consequent  discomfort  does  not,  by  any  means, 
depend  so  much  on  the  number  and  extent  of  our  duties  as  on 
our  arrangements  for  the  discharge  of  them.  All  experience 
proves  this,  and  the  proposition  is  too  clear  to  require  extended 
illustration.  Mr.  Wirt  expresses  it  forcibly,  because  naturally  and 
experimentally,  in  one  of  his  fiimiliar  letters.  He  says  to  his 
friend:  ''I  owe  you  several  letters,  which,  if  you  insist  on 
'punctilio,  you  must  let  me  pay  you  as  I  can,  for  I  am  very  busy; 
and  though  not  lazy,  what  comes  to  pretty  nearly  the  same  thing, 
imsyatematic,  and  of  course  pressed  and  oppressed  by  my  busi- 
ness." Yes,  every  one,  who  is  unsystematic,  is  pressed  and 
oppressed  by  his  business,  whether  it  be  large  or  small. 

Next  to  a  spirit  born  again  and  a  heart  renewed  in  the  image 
of  his  Maker,  is  a  good  system  of  life  to  protect  a  young  man,  or, 
indeed,  a  man  of  any  age,  against  temptations  to  vice.  No  one 
but  a  deliberate  reprobate,  already  lost  for  this  world  and  the 
world  to  come,  in  forming  his  plan  of  life  will  embrace  Avitliin  it 
the  commission  of  crime,  or  an  undue  indulgence  of  his  appetites 
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and  passions.  On  the  contrary,  every  young  man  who  has  only 
a  single  virtuous  impulse  left,  and  certainly  all  who  are  under 
the  influence  of  moral  feelings,  in  settling  their  system  of  life, 
will  establish  it  on  exalted  principles  of  virtue.  A  pursuit  of 
their  system  will  retain  them  in  the  paths  of  purity,  and  every 
influence  which  it  exerts  upon  their  lives  will  be  in  favor  of 
moral  principle.  A  judicious  plan,  steadily  adhered  to,  will  make 
a  man  all  that  he  can  make  himself;  and  if  his  plan  embraces, 
as  it  will  if  he  has  had  a  Christian  education,  reconciliation  to  his 
God  through  a  Kedeemer,  he  will  become,  by  the  spirit  of  grace, 
an  heir  of  glory. 

Our  thoughts  are  supposed  by  many  to  be  beyond  our  con- 
trol; and  too  few  make  any  effort  to  regulate  them,  or  give  them 
a  right  and  useful  direction.  But  reason  and  revelation  teach  us, 
that  we  are  the  masters  of  our  thoughts,  and  responsible  for  their 
good  or  evil  tendency  to  Him  who  '"'is  a  discerner  of  the 
thoughts  and  intents  of  the  heart."  My  present  purpose  will  be 
best  answered  by  asking  each  of  my  auditors  to  inquire  of  him- 
self—how many  oi  his  thoughts  to-day,  or  yesterday,  were  such  as 
he  would  be  willing  to  rise  and  declare  before  this  assembly,  or 
communicate  to  his  most  intimate  companion,  or  bring  into 
review  before  his  Maker;  and  how  many,  or  what,  proportion  of 
his  thoughts  were  such  that  he  either  cannot  recall  them  at  all, 
or  if  he  can,  would  be  humbled  by  a  review  of  them  ?  A  more 
pertinent  inquiry  still  is — how  many  and  what  proportion  of  your 
thoughts  to-day,  yesterday,  the  week,  month,  or  year  past,  have 
been  directed  to  useful  and  practical  ends;  and  how  many,  and 
what,  portion  have  been  wasted  on  vain,  unreal,  and  utterly  use- 
less topics  ?  Have  you  attempted  to  control  and  direct  your 
thoughts  to  beneficial  and  valuable  purposes,  or  have  you  let 
them  run  riot  and  spend  themselves  in  castle-building  ?  Honest 
answers  to  these  cpiestions  will  show  every  one  how  great  an 
amount  of  intellectual  power  he  wastes,  or  perhaps  worse  than 
wastes,  every  day  of  his  life.  One  of  the  greatest  diversities  in 
human  character,  and  one  of  the  greatest  difierences  in  men  in 
regard  to  their  position  in  life,  arises  from  an  aljility  to  master 
their  thoughts  and  direct  them  in  useful  channels.  This  can  be 
done,  and  efiectually  done,  by  establishing  a  system  for  the  use- 
and  ap})lication  of  our  mental  powers,  by  which  each  portion  ofr 
19 
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the  day  shall  be  designated  and  set  apart  for  reflection  or  medita- 
tion upon  some  given  topic,  or  the  investigation  of  some  given 
subject.  The  keeping  of  a  diary,  and  noting  at  the  end  of  the 
day  or  the  beginning  of  the  next  one,  how  our  thoughts  have  been 
occupied  the  day  previous,  will  furnish  a  check  against  the  waste 
of  them,  and  materially  aid  in  bringing  them  into  subjection,  and 
giving  them  a  practical  and  useful  direction.  A  fair  trial  Avill 
show  every  one,  that  the  operations  of  the  mind  may  be  systema- 
tized, as  well  as  the  actions  of  the  body,  and  any  person  who 
makes  the  experiment,  and  prosecutes  it  to  a  successful  issue,  will 
find  himself  far  in  advance  of  his  contemporaries  in  every  desira- 
ble acquisition. 

In  no  sphere  of  its  influence  does  system  bring  richer  and 
sweeter  rewards  than  in  domestic  life.  A  family  of  children 
reared  and  educated  upon  such  a  plan  as  aflPectionate  parents  in 
sober  thoughtfulness  will  form,  cannot  but  have  the  blessing  of 
heaven,  and  bring  a  flood  of  joy  to  parental  hearts.  A  household 
conducted  on  a  system,  which  embraces  duty  to  God,  reciprocal 
duties  of  husband  and  wife,  parents  and  children,  principals  and 
domestics,  is  an  approximation  upon  earth  to  the  harmony  and 
bliss  of  a  celestial  homo. 

But  there  is  one  teacher  and  illustrator  of  the  value  of  system, 
whose  voice  is  potential  and  silences  all  others.  He  is  the  Om- 
niscient One.  Look  at  the  heavens  above,  and  the  earth  beneath 
and  around  you.  They  speak  universally  and  impressively  one 
word,  and  that  is,  system.  Look  at  the  moral  government  of 
God — consider  the  harmony  of  its  parts,  the  perfection  of  its 
wisdom  and  justice,  its  adaption  to  the  wants  of  the  immortal  be- 
ings who  are  the  subjects  of  it — and  see  how  perfect  the  system 
which  pervades  it. 

A  single  remark  in  conclusion.  The  man,  be  he  young  or 
old,  who  is  not  spending  his  life,  conducting  his  business,  pursu- 
ing his  profession  or  studies  upon  an  established  system,  is  wast- 
ting  his  energies,  abusing  the  gifts  of  a  beneficent  Creator,  living 
to  no  valuable  purpose,  and  will  die  nnmourned. 

S.  A.  Foot. 

Ff^uary  16, 1850. 
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ISducationat  progress. 

Among  the  rapid  strides  whicli  our  country  is  making  in 
power,  wealth,  territory,  and  population,  and  in  the  expansion 
and  development  of  the  intellectual  faculties  of  the  great  mass  of 
the  nation,  no  movement  is  more  striking,  or  deserves  more 
marked  attention,  than  the  series  of  measures  whicli  have  been 
adopted  in  several  states  of  the  Union,  and  especially  in  this 
state,  to  raise  up  and  send  forth  for  duty  a  corps  of  teachers, 
male  and  female,  well-trained,  instructed,  and  qualified  to  dis- 
charge the  high  function  of  teaching,  guiding,  and  unfolding 
the  youthful  mind. 

The  Normal  School,  established  by  the  Legislature  in  1844, 
and  located  at  Albany,  is  the  most  prominent  of  the  measures 
adopted  by  this  state.  It  stands  out  in  bold  relief  before  the 
country,  by  reason  of  the  liberal  pecuniary  provision  which  the 
Legislature  made  for  its  establishment  and  support ;  the  extent 
and  suitableness  of  the  building  erected  for  it ;  the  number  and 
character  of  the  scholars ;  and  the  high  qualifications  of  the 
principal  and  subordinate  instructors.  The  amount  of  benefit 
which  this  institution  has  already  conferred,  and  will  continue 
to  confer,  on  the  rising  generations  of  this  state  and  nation,  no 
finite  mind  can  measure.  Without  knowledge  and  virtue  our 
institutions  cannot  be  sustained,  nor  the  high  destiny  of  our 
country  accomplished.  No  one  measure  is  more  necessary  to  the 
difiusion  of  knowledge  and  sound  principles  among  the  people 
than  a  full  supply  of  competent  teachers  for  our  youth.  Experi- 
ence shows  that  progress  in  knowledge  depends  more  on  the 
teacher  than  the  learner.  A  dull  boy  may  become  a  fair  scholar, 
and  a  useful  man,  under  judicious  discipline  and  faithful  instruc- 
tion ;  while  a  bright  boy  may  become  an  idler  and  a  desperado 
under  chastisement  inflicted  in  passion,  and  instruction  attempted 
by  ignorance. 

In  furtherance  of  this  great  measure  of  supplying  the  country 
with  a  sufl&ciency  of  competent  teachers,  many  books  have  been 
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written  within  the  last  few  years,  the  design  of  which  is  to  in- 
struct those  engaged  in  teaching,  in  respect  to  their  employment, 
and  thereby  increase  their  qualifications  for  the  high  duties  they 
are  discharging.  Several  of  these  books  are  decidedly  meritori- 
ous, and  must  be  very  desirable  to  teachers ;  but  I  have  met  with 
none  which,  in  my  judgment,  even  compare  with  a  work  entitled 
"The  Logic  and  Utility  of  Mathematics,"  pp.  351,  recently 
written  by  Charles  Davies,  LL.D.,  late  professor  of  mathematics 
at  the  Military  Academy,  West  Point,  and  published  by  A.  S. 
Barnes  &  Co.,  Ncav  York,  and  H.  W.  Derby  &  Co.,  Cincinnati. 

The  limits  of  a  newspaper  article  will  not  allow  a  review  and 
analysis  of  a  work  like  this.  All  that  can  be  said  of  it  must  be 
of  a  very  general  character.  Whoever  studies  the  book  (for  a 
mere  reader  of  it  will  never  reach  its  rich  treasures),  will  find  it 
an  uncommon  production.  It  is  the  fruit  of  matured  intellect, 
long  experience  in  teaching,  and  profound  knowledge  of  the 
exact  sciences.  Professor  Davies  brought  to  the  task  of  writing 
it  unusual  qualifications.  He  was  educated  at  West  Point. 
After  a  short  term  of  miKtary  duty  in  the  war  of  1812,  his  dis- 
tinguished scholarship  led  to  his  recall  to  the  Military  Academy, 
where  he  first  discharged  the  duties  of  assistant  professor  of 
mathematics,  and  afterwards  those  of  professor.  He  was  pro- 
fessor and  head  of  the  mathematical  department  of  that  institu- 
tion for  more  than  twenty  years.  Impaired  health  induced  him 
to  resign  in  1837.  While  he  occupied  the  mathematical  chair, 
the  Academy  attained  the  high  distinction  it  still  holds  for  the 
perfection  of  its  course  of  instruction  in  the  exact  sciences. 
Before  he  resigned,  several  volumes  of  his  system  of  mathematics 
had  been  published.  A  short  tour  to  Europe  restored  his  health, 
and  on  his  return  he  resumed  the  writing  and  preparation  for  the 
press  of  the  residue  of  the  volumes.  He  has  now  completed  his 
system,  consisting  of  twenty-one  volumes,  large  and  small.  His 
'•  Logic  and  Utility  of  Mathematics "  closes  the  list.  It  is  the 
crowning  work  of  more  than  thirty  years  of  study  and  active 
duty  in  the  cause  of  instruction. 

His  various  books,  which  contain  a  full  course  of  mathe- 
matical instruction,  are  well  known  throughout  the  country. 
They  are  used  in  most  of  our  best  schools,  academies,  and  col- 
leges.    No  better  evidence  of  their  value  can  be  given  than  the 
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amount  daily  sold  by  the  publisliers.  The  average  daily  sale 
exceeds  five  hundred,  and  is  steadily  and  rapidly  increasing.  The 
'"Logic"  is  already  in  the  third  edition.  This  book  develops 
the  principles  of  right  reasoning,  and  shows  that  all  operations 
of  the  mind,  in  searching  for  truth  by  ratiocination,  are  the  same, 
whether  exercised  upon  moral  or  mathematical  subjects.  It  un- 
folds the  first  movements  of  the  reasoning  faculties  of  the  child,  and 
shows  how  to  draw  them  out  into  vigorous  and  accurate  exercise ; 
it  lays  open  the  operations  of  the  mature  mind',  and  exhibits  the 
means  of  detecting  sophistry  and  confirming  truth.  In  short,  it 
is  a  mirror  of  the  reason,  in  which  we  may  see  and  make  ac- 
quaintance with  the  processes  of  our  minds.  The  book  also 
presents,  in  a  condensed  and  agreeable  form,  the  advantages  of  a 
thorough  study  of  the  exact  sciences,  the  best  mode  of  teaching 
them,  and  many  useful  hints  to  teachers.  But  the  best  and 
fullest  lessons  which  it  furnishes  to  those  engaged  in  instruction, 
are  presented  by  the  knowledge  which  it  gives  of  the  mind,  and 
of  the  operations  of  the  mind,  of  the  learner.  It  makes  the 
teacher  acquainted  with  the  intellect  which  he  is  to  instruct. 

Professor  Davies  has  already  rendered  his  state  and  country 
a  most  valuable  service  by  supplying  it  with  the  best  and  fullest 
course  of  mathematical  instruction  extant.  Should  he  continue  to 
devote  his  ripe  scholarship  and  mature  intellect  to  the  perfection 
of  his  system  of  mathematics,  as  it  is  earnestly  hoped  he  will,  he 
will  not  only  add  to  his  present  distinction,  but  acquire  an  endur- 
ing fame  and  leave  a  rich  legacy  to  his  country. 

A  Friekd  to  Educatio]^'. 
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Constitutional  Z,an'. 

COURT  OF  APPEALS— THE  AUDITOR  MANDAMUS  CASE. 

Tlie  People  ex  rel.  Erastus  R.  Plielps,  Defendants  in  Error,  vs. 
George  W.  Newell,  Auditor,  d-c,  Plaintiff  in  Error. 

Mr.  Foot. — I  join  in  the  sentiments  of  the  learned  counsel 
who  has  just  closed  his  arguments  against  the  constitutionality 
of  the  law  in  question,  of  respect  for  the  constitution  of  the 
state ;  and  I  approve  of  the  extracts  Avhich  he  has  read  from 
Vattel  showing  the  importance  of  sustaining  constitutional  pro- 
visions. I  had  designed  to  commence  my  own  observations  by 
showing  the  importance  of  our  own  constitution,  and  of  carrying 
its  requisitions  into  effect  according  to  their  spirit.  Judge 
Brown,  of  the  second  judicial  district,  has  written  an  elaborate 
and  able  opinion  on  the  question  before  the  court.  He  has  pre- 
sented everything  which  human  ingenuity  could  devise  against 
the  constitutionality  of  the  canal  law,  and  decided  that  it  is 
unconstitutional. 

I  shall  have  occasion,  in  the  course  of  my  argument,  frequently 
to  advert  to  his  opinion,  and  show  the  unsoundness  of  his  posi- 
tions. In  some  of  his  sentiments  I  concur,  especially  those  of 
respect  for  constitutional  government. 

He  says :  "  Those  who  recognize  and  reverence  the  sovereign 
authority  of  the  people,  and  their  right  to  all  the  attributes  of 
self-government,  will  not  dispute  their  power  to  prescribe  for 
themselves,  in  a  written  constitution  of  government,  the  means 
they  would  employ,  the  manner  in  which,  and  tlie  time  when, 
they  would  proceed  to  accomplish  those  objects.'' 

He  elsewhere  speaks  of  the  constitution,  and,  in  examining  its 
provisions,  expresses  great  regard  for  the  instrument,  its  lan- 
guage, and  even  its  words. 

But  respect  for  the  altar  should  not  lead  to  forgetfulness  of 
the  expansive,  elevating  and  purifying  spirit  of  the  religion  in 
honor  of  which  it  is  created.  A  punctihous  and  reverential 
deference  for  the  instrument  and  the  words,  without  regard  to 
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the  scope,  spirit,  and  meaning,  will  lead  to  narrow  and  erroneous 
construction.  There  is  no  surer  way  of  bringing  disrespect  and 
contempt  on  the  constitution,  which  the  people  have  made  to  pro- 
mote their  prosperity  and  happiness,  than  by  giving  it  a  narrow 
and  unnecessary  construction  by  which  the  people  are  cramped 
and  obstructed  in  their  business,  their  enterprise,  and  pursuit  of 
happiness,  and  by  which  tlie  state  is  held  back  in  its  progress  to 
power,  wealth,  civilization,  and  the  refined  and  elevating  arts  of 
life.  The  people  expect  their  constitution  to  cherish  and  pro- 
mote action  and  progress,  not  to  manacle  and  subdue  them. 

Constitutions  on  paper  are  mere  phantoms,  without  the  love 
and  respect  of  the  people.  The  practical  and  received  construc- 
tion of  a  law  or  constitution  by  the  people  Avho  live  under  it,  or 
a  large  majority  of  them,  is  worthy  of  respect,  and  entitled  to 
consideration  by  the  court.  It  should  not  control  its  decision, 
but  should  be  seriously  considered.  This  is  a  well-settled  rule  of 
law.  In  looking  at  the  application  of  this  jorinciple,  we  must  all 
be  regarded  as  one  people.  Our  divisions,  political  or  social,  our 
diflTerent  views  of  policy,  and  our  party  strifes,  must  be  overlooked 
and  disregarded.  The  history  of  the  state  and  of  its  legislation  is 
a  subject  of  judicial  cognizance,  and  may  be  adverted  to  as  being 
within  the  knowledge  of  the  court. 

The  expression  of  public  and  official  opinion  in  favor  of  the 
constitutionality  of  the  canal  law,  is  strong  and  imposing. 

1st.  The  Legislature,  at  its  regular  session  in  1851,  had  the 
passage  of  this  law  under  consideration,  and  its  expediency  and 
constitutionality  were  fully  discussed  in  both  houses.  The 
assembly  passed  it  by  a  large  majority.  There  was  also  a  respect- 
able majority  for  it  in  the  senate.  To  prevent  its  passage,  how- 
ever, thirteen  senators,  who  deemed  the  law  unconstitutional, 
resigned,  and  the  session  of  the  Legislature  closed. 

The  thirteen  resigning  senators  appealed  to  the  peojjle,  by  a 
new  election,  to  sustain  them  in  their  opposition  to  the  law. 
Seven  of  them  were  not  returned,  and  in  their  places  others  were 
elected  in  favor  of  the  law.  This  was  a  marked  expression  of 
the  public  judgment. 

The  Legislature  assembled  again  in  the  summer  following,  in 
special  session.  The  law  was  then  passed,  and  received  the  vote 
of  a  large  majority  in  both  houses. 
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2d.  The  Executive  of  the  state  approved  the  law,  and  signed 
it. 

3d.  Messrs.  John  C.  Spencer  and  Samuel  Stevens,  of  Albany, 
and  Daniel  Lord,  of  New  York,  three  eminent  and  distinguished 
lawyers  of  our  state,  gave  opinions,  at  the  instance  of  the  com- 
mittee of  the  Legislature,  that  the  law  was  constitutional. 

4th.  The  committee  of  the  senate  on  canals  made  an  able  and 
well-reasoned  report  in  favor  of  the  constitutionality  of  the  law 
on  the  14th  of  April. 

5th.  The  Hon.  Daniel  Webster,  a  2">i"e-eminent  expounder  of 
constitutional  law,  gave  an  opinion  in  favor  of  the  constitution- 
ality of  the  law ;  his  opinion  on  that  question  having  been  asked 
by  tlie  committee  of  the  senate. 

6th.  After  the  law  was  passed  it  Avas  submitted  to  Judge 
Bronson,  and  his  opinion  on  its  constitutionality  was  recpiested. 
Tliat  opinion  is  an  able  one,  and  fully  in  favor  of  the  validity  of 
the  law. 

7th.  The  officers  of  our  state  departments  recognized,  acted 
upon,  and  carried  the  law  into  execution.  A  million  and  a 
half  of  money  has  been  paid  into  the  state  treasury,  and  nine 
millions  are  involved  in  contracts  for  completing  the  canal  made 
in  pursuance  of  its  provisions. 

8th.  The  Legislature  of  the  present  year  has,  by  a  vote  of  a 
large  majority  in  eacli  house,  passed  a  law  recognizing  the  con- 
stitutionality of  the  canal  law,  and  directed  the  present  state 
officers  to  carry  it  into  execution.  The  opinions  and  action  of  the 
Executive  departments  of  the  Government,  upon  and  under  the 
law,  by  carrying  it  into  execution,  are  important,  and  entitled  to 
respect  and  consideration  from  the  court.  Several  decisions  of 
the  Supreme  Court  of  the  United  States  speak  of  the  action  of 
the  Executive  departments,  as  worthy  of  higli  consideration  on  the 
question  of  the  constitutionality  of  a  law,  Avhicli  they  have  carried 
into  execution. 

Too  many  have,  and  still  do,  loudly  proclaim  that  this  court 
will  inquire  who  were  the  members  of  the  Legislature  that  have 
given  their  sanction  to  this  law  ?  What  gentleman  filled  the 
Executive  chair  ?  and  who  occupied  the  Executive  departments  of 
the  state  in  1851  ?  But  /  know  that  this  tribunal  will  institute 
DO  such  inquiry.     That  they  will  only  inquire  what  has  been  the 
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action  of  the  Legislature,  of  the  Chief  Magistrate  of  the  state,  and 
of  the  Executive  departments  of  our  state,  in  respect  to  the  law 
in  question,  and  will  then  consider  what  is  the  duty  of  the  judi- 
ciary. 

Had  the  law  as  passed  by  tlie  assembly  at  the  regular  session 
and  under  consideration  in  the  senate  last  year,  when  the  ques- 
tion of  its  constitutionality  assumed  a  serious  aspect,  and  a  highly 
respectable,  intelligent,  and  patriotic  portion  of  our  citizens 
adopted  the  opinion  that  it  was  unconstitutional,  contained  a 
provision  which  the  law  now  does,  and  which  was  added  at  the 
extra  session,  the  question  now  under  discussion  would  probably 
never  have  arisen.  The  |)rovision  added  at  the  extra  session  is 
as  follows:  "The  certificate  to  be  issued  under  this  act  shall  in 
no  event  or  contingency  be  so  construed  as  to  create  any  debt  or 
liability  against  the  state,  or  the  people  thereof,  within  the  mean- 
ing of  section  twelve,  article  seven,  of  the  constitution.*' 

The  consequence  of  giving  a  particular  construction  to  a 
statute,  or  a  clause  of  the  constitution,  not  only  may,  ]mt  ought 
to  be  considered  by  the  court.  Though  not  controlling,  they 
are  entitled  to  grave  consideration.  One  million  and  a  half  of 
dollars  have  been  raised  under  the  law,  and  in  ]iart  expended. 
The  certificates  are  in  the  hands  of  honajidc  holders.  Widows, 
orphans,  the  aged  and  infirm,  have  invested  their  funds,  and 
doubtless  in  many  cases  their  all,  in  these  certificares.  They  are 
the  basis  of  a  large  share  of  our  circulating  medium,  and  a  very 
large  portion  of  which  must  be  worthless  if  they  are  declared 
invalid,  and  carry  loss  and  distress  through  the  community. 

The  certificates  have  circulated  not  only  through  this  state 
and  country,  but  throughout  the  commercial  world.  An  adjudi- 
cation that  they  are  invalid  will  seriously  injure  the  pecuniary 
credit  of  the  state,  and  impair  confidence  in  our  form  of  govern- 
ment. Plain  men,  Avho  know  anything  about  the  matter,  and 
who  have  invested  their  money  on  the  faith  of  the  law,  will  be 
astonished  to  hear  that  it  has  been  adjudged  invalid.  They  will 
say  that  the  constitution  set  apart  and  dedicated  the  surplus 
revenues  of  the  canals  to  their  completion,  and  that  the  law 
carries  into  efiect  this  dedication,  and  they  never  will  be  able  to 
comprehend  why  it  should  be  declared  unconstitutional.  For- 
eigners who  know  little  of  our  institutions,  and  who  have  in- 
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vested  their  money  in  the  certificates,  iind  lost  it  by  their  being 
adjudged  worthless,  will  say,  '-These  New  Yorkers,  who  talk  so 
largely  of  their  city,  their  steamers,  canals,  and  railroads,  passed 
a  law  by  which  they  have  drawn  into  their  treasury  millions  of 
money,  on  the  credit  of  the  surplus  revenues  of  their  canals,  got 
into  a  political  contest  about  the  law,  one  party  claiming  it  to  be 
valid  and  the  other  that  it  was  void,  and  the  party  opposing  it 
have  carried  everything  before  it,  courts  and  all,  and  Ave  have  lost 
our  money ; "  and  some  of  them  will  doubtless  tear  up  their  certifi- 
cates, throw  them  into  the  fire,  and  declare  with  an  oath  that  they 
never  will  have  anything  more  to  do  with  these  cheating  Yankees. 

The  finances  will  be  thrown  into  great  confusion;  for  if  the 
Legislature  had  not  authority  to  raise  this  money,  where  will 
they  find  it  to  raise  the  funds  to  repay  it. 

The  contracts  will  be  rescinded  by  the  act  of  the  state,  and 
immense  damages  Avill  ensue,  which  are  payable  under  existing 
laws.  The  dela}',  and  consequent  loss  to  the  state,  in  completing 
the  canals,  will  be  beyond  calculation. 

The  consequences  are  frightful;  and  no  good  citizen  can  con- 
template them  without  a  blush  of  shame  and  a  sinking  of  the 
heart.  No  matter  who  is  in  fault,  the  delinquents  are  a  part  of 
our  own  household,  and  we  must  together  suffer  for  their  acts. 

FiEST  Point. — A  law  ought  not  to  be  judged  unconstitutional 
unless  it  is  manifestly  and  unequivocally  in  conflict  with  the 
constitution.  (Morris  vs.  The  People,  3  Denio,  381.  Opinion  of 
Senator  Lott,  and  cases  cited  by  him,  p.  394.) 

The  doctrine  is  well  expressed  by  Senator  Lott  as  follows : 

"  The  presumj^tion  is  always  in  favor  of  the  validity  of  a  law 
if  the  contrary  is  not  clearly  demonstrated.  Chief  Justice  Mar- 
shall, in  Fletcher  v.  Peck  (6  Cranch,  87),  says:  'It  is  not  on 
slight  implication  and  vague  conjecture  that  the  Legislature  is  to 
be  pronounced  to  have  transcended  its  powers,  and  its  acts  to  be 
considered  void.  The  opposition  between  the  constitution  and 
the  law  should  be  such  that  the  judge  feels  a  clear  and  strong 
conviction  of  their  incompatibility  with  each  other.'  And  Chief 
Justice  Savage,  in  Ex  Parte  Colburn  (1  Cowen,  564),  says: 
'  Before  the  court  will  deem  it  their  duty  to  declare  an  act  of  the 
Legislature  unconstitutional,  a  case  must  be  presented  in  which 
there  can  be  no  rational  doubt.'" 
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The  learned  counsel  on  the  other  side  has  stated  that 
the  principles  applicable  to  statutes  are  also  applicable  to  the 
question  under  consideration.  This  I  deny.  Kemedial  statutes 
have  one  set  of  rules  for  their  construction,  penal  statutes  an- 
other; and  statutes  in  general  still  another.  But  there  is  only 
one  rule  for  the  construction  of  a  clause  in  the  constitution,  and 
that  is  the  one  stated  in  the  point  and  supported  by  the  autho- 
rities referred  to. 

Second  Point. — The  surplus  revenues  of  the  canals  were  set 
apart  and  dedicated  by  the  constitution  to  their  completion ;  and 
the  7nanner  in  which  those  revenues  were  to  be  applied  to  that 
object  was  given  unrestrictedly  to  the  Legislature,  but  the  time 
was  designated.  They  were  to  be  applied  'Hn  each  fiscal  year:' 
(Const.,  art.  7,  sec.  3.) 

jVo/e  i._The  Legislature,  therefore,  had  power  to  adopt 
any  conceivable  manner  of  applying  the  revenues  to  the  o1)ject 
designated;  and  no  one  is  more  obvious,  or  common,  in  like 
cases,  than  anticipation  of  the  proceeds  on  the  credit  of  the  fund. 
;^ote  2. — The  object  of  designating  the  time  of  application, 
viz.,  each  fiscal  year,  was  not  to  secure  the  expenditure,  and  the 
constitution  does  not  require  the  expenditure,  during  each  fiscal 
year,  of  the  surplus  which  arises  in  that  year ;  but  the  oljject 
was,  and  the  constitution  does  require,  the  application  of  the 
actual,  and  not  an  estimated  or  speculative  surplus.  The  conven- 
tion intended  to  confine,  and  the  constitution  does  confine,  the 
Legislature  to  an  application  of  no  greater  sum  than  the  surplus 
actually  amounts  to.  The  policy,  spirit,  and  object  of  tliis  re- 
quirement are  the  same  as  those  of  the  requirement  of  annual 
appropriations. 

The  discussion,  written  and  oral,  of  the  question  under  con- 
sideration, has  occupied  too  narrow  grounds,  has  partaken  too 
much  of  philological  disquisitions,  have  sought  more  for  the 
letter  than  the  spirit  of  the  constitutional  provision  under  ex- 
amination. Our  judicial  oracle  of  constitutional  law,  our 
immortal  Marsliall,  has  set  us  a  different  example.  Let  us  look 
for  the  scheme,  policy,  and  leading  object  of  this  third  section  of 
article  seven  of  our  constitution.     It  is  in  the  following  words : 

"  After   paying   the   said   expenses   of   superintendence   and 
repairs  of  the  canals,  and  the  sums  appropriated  by  the  first  and 


300  ARGUMENTS,  SPEECHES,  ADDRESSES, 

second  sections  of  this  article,  there  shall  be  paid  out  of  the 
surplus  revenues  of  the  canals  to  the  treasury  of  the  state,  on  or 
before  the  thirtieth  day  of  September  in  each  year,  for  the  use 
and  benefit  of  the  general  fund,  such  sum,  not  exceeding  two 
hundred  thousand  dollars,  as  may  be  required  to  defra\'  the 
necessary  expenses  of  the  state ;  and  the  remainder  of  the 
revenues  of  the  said  canals  shall,  in  each  fiscal  year,  be  apjilied, 
in  such  manner  as  the  Legislature  shall  direct,  to  the  completion 
of  the  Erie  canal  enlargement  and  the  Genesee  Valley  and  Black 
Eiver  canals,  until  the  said  canals  shall  be  completed." 

The  scheme  was  that  the  canals  should  complete  themselves; 
tha  policy,  to  apply  the  actual  surplus,  and  to  secure  that,  annual 
application  was  enjoined;  and  the  object,  the  prosperity  of  the 
state.  The  leading  thought,  the  great  motive  of  this  third  section, 
was,  that  the  canals  should  complete  themselves,  without  any 
additional  burden  upon  the  state.  The  manner  of  executing 
the  scheme,  and  accomplishing  this  great  end,  w^as  not  an  essen- 
tial, and  the  people,  in  convention,  left  it  entirely  to  the  Legis- 
lature. The  Legislature,  as  said  in  the  note  to  this  second  point, 
have  taken  the  obvious,  and,  in  like  cases,  the  common  course,  to 
effect  the  end.  The  convention  did  not  intend  or  attempt  to 
legislate,  but  the  most  able  of  those  who  would  declare  the  law 
unconstitutional  are  obliged  to  make  the  convention  legislate  to 
reach  their  conclusion,  and  to  that  end  assume  that  the  constitu- 
tion contains  a  provision  which  it  does  not. 

Judge  Brown,  in  his  elaborate  opinion,  says:  "But  the  in- 
fraction of  the  constitution  is  that  they  (surplus  revenues)  shall 
be  applied  and  expended  in  each  fiscal  year;"  "and  the  first  three 
sections  (of  article  7th  of  the  constitution)  were  doubtless  an 
adjustment  of  several  interests,  and  they  will  not  be  executed  in 
their  true  spirit  and  meaning,  unless  the  remainders  are  applied 
yearly,  and  in  each  fiscal  year,  in  the  ivorJc  of  completion." 

Does  yearly  application  prevent  anticipation  ? 

Does  it  manifestly  and  unequivocally,  so  that  there  is  a  direct 
conflict  between  the  law  and  the  constitution  ? 

The  surplus  cannot  be  ajiplied  in  any  form  in  each  fiscal  year, 
according  to  the  very  letter  of  the  3d  section,  as  is  claimed  by 
Judge  Brown,  in  his  opinion,  and  the  counsel  opposed ;  for  the 
surplus  must  first  be  ascertained  and  then  appropriated.     There 
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always  has  been,  and  must  be,  anticipation  of  this  revenue ;  for 
Uncling  contracts  with  contractors,  running  generally  for  three 
years  and  some  of  them  for  six,  in  anticipation  and  in  contempla- 
tion of  this  revenue,  have  been  constantly  made  since  the  adop- 
tion of  the  constitution. 

These  contracts  are  authorized  by  law,  and  are  actually  state 
debts,  for  they  contain  engagements  of  the  state  to  pay.  I  only 
refer  to  this  to  show  the  folly  of  splitting  hairs  and  criticising 
words  and  phrases  in  expounding  the  constitution. 

Our  learned  opponent  has  stated  the  various  modes  adopted 
in  England  in  former  years  for  raising  money.  One  Avas  by 
annuities,  another  by  loans  in  anticipation  of  taxes  levied  or  to 
be  levied  ;  and  he  contends  that  if  anticipations  on  specific  funds 
can  be  allowed,  then  our  Legislature  may  lay  a  tax  on  real  estate 
for  fifty  years,  and  issue  certificates  on  its  credit,  and  thus  nullify 
the  constitution  and  render  it  ridiculous. 

There  are  two  answers  to  this  argument : — First.  His  hypo- 
thesis is  extravagant,  and  any  principle,  however  wholesome,  can 
be  reasoned  down  in  the  same  way.    It  is  puerile  logic. 

Second.  The  constitution  dedicates  the  fund  in  question  to 
the  specific  object,  and  hence  the  Legislature,  in  respect  to  it,  can 
adopt  no  such  extravagant  and  unreasonable  measure  as  the  one 
stated  in  my  learned  opponent's  hypothesis. 

To  show  that  the  measure  adopted  by  the  canal  law  might  be 
safely,  and  under  some  circumstances,  applied  to  the  first  sec- 
tion of  the  seventh  article  of  the  constitution,  which  sets  apart 
annually,  out  of  the  canal  revenues,  11,300,000  for  tbe  payment 
of  the  canal  debt,  let  us  suppose  a  state  of  things  in  the  country 
to  be  such  that,  by  raising  the  amount  of  the  canal  debt  on  the 
credit  of  this  annual  appropriation,  a  large  saving,  say  of  several 
millions,  to  the  state  might  be  made,  would  it  not  be  both  wise 
and  constitutional  to  anticipate  this  annual  appropriation,  and 
extinguish  tlie  canal  debt  in  the  same  way  that  the  law  in  ques- 
tion anticipates  the  surplus  revenues  of  the  canal  to  effect  their 
completion  ?  We  must  keep  constantly  before  us  the  fact  that 
the  constitution  has  set  apart  and  dedicated  this  surplus  to  the 
completion  of  the  canals.  No  one  can  say  that  the  law  does 
not  apply  the  fund  according  to  the  constitutional  dedication. 
The  next  objection  is,  that  the  revenues  are  to  be  applied 
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yearly  until  the  canals  are  completed,  while  the  law  applies  it 
yearly  until  the  nine  millions  are  paid. 

Answee. — There  is  no  constitutional  restriction  on  the  power 
of  the  Legislature  over  these  revenues,  after  the  canals  are  com- 
pleted. 

The  next  objection  is,  that  the  law  interferes  with  and  restrains 
the  right  of  the  Legislature  to  apply,  annually,  $67^,500  to  defray 
the  expenses  of  the  state,  after  either  the  general  fund  debt  is  paid 
or  the  canals  completed. 

Akswer. — The  general  fund  debt  may  be  paid  as  soon  as  the 
canals  are  completed.  There  is  no  evidence  before  the  court  that 
it  will  not.  But  the  decisive  answer  is,  that  the  constitutional 
provision  is  merely  permissive.     Its  language  is : 

*'  And  after  that  debt  [the  general  fund  debt]  shall  be  paid, 
or  the  said  canals  shall  be  completed,  then  the  sum  of  six  hun- 
dred and  seventy-two  thousand  five  hundred  dollars,  or  so  mucli 
thereof  as  shall  be  necessary,  may  be  annually  appropriated  to  pay 
the  expenses  of  the  government." 

True  Exposition"  of  the  Constitutional  Eequirement  to 

MAKE  THE  APPLICATION   OF  THE   SURPLUS   EeVENUES  OF  THE 

Canals  in  each  Fiscal  Year. 

My  position  is  the  one  stated  above  in  the  note  to  my  second 
point.  The  position  on  the  other  side  is,  that  this  requirement 
was  designed  to  delay  the  completion  of  the  canals  until  it  was 
effected  by  a  yearly  expenditure  of  the  surplus. 

I  am  not  surprised  at  such  a  proposition  from  Judge  Brown, 
after  reading  his  opinion  in  respect  to  the  effect  on  some  portions 
of  the  state  by  completing  the  canals.  He  says :  "  But  in  the 
completion  of  the  unfinished  canals  there  were  large  portions  of 
the  people  who  had  no  manner  of  interest,  and  in  the  aiipropria- 
tion  for  that  purpose  they  took  no  benefit."  If  the  people  of 
Orange  county,  where  his  honor,  Judge  Brown,  resides,  were 
called  upon  to  pay,  by  direct  taxation,  their  proportion  of  the 
expenses  of  administering  the  government  of  the  state,  I  appre- 
hend that  both  the  judge  and  his  neighbors  would  find  out  that 
they  had  some  interest  in,  and  took  some  benefit  from,  the  comple- 
tion of  the  canals.  But  I  am  surprised  to  hear  my  learned  opponent, 
who  resides  on  the  line  of  the  canal,  advance  such  a  proposition. 
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Certainly  it  is  a  new  idea,  that  the  convention  intended  to 
keej)  back  the  completion  of  the  canals.  As  already  said,  the 
controlling  design  was  that  they  should  complete  themselves  and 
cast  on  the  state  no  additional  burdens.  To  accomplish  that,  the 
requirement  was  introduced  on  the  principle  stated  in  the  note. 

I  confidently  leave  these  two  views  of  the  true  meaning  of  the 
clause  of  the  constitution  now  under  consideration,  before  the 
court,  for  their  adoption  of  the  one  or  the  other. 

Third  Point. — The  trust,  duty,  obligation,  or  whatever  else  it 
may  be  called,  which  the  state  assumed,  or  which  was  conferred 
upon  it  by  the  act  passed  the  lOtli  July,  1851,  for  the  completion 
of  the  canals,  was  not  a  debt  within  the  meaning  of  the  12th 
section  of  the  7th  article  of  the  constitution. 

The  term  debt  has  many  meanings.  My  learned  opponent 
has  favored  the  court  with  several.  He  says,  "  some  return  or 
compensation  therefor  is  the  true  definition  of  a  state  debt." 
That  "an  agreement  to  pay  interest  until  the  principal  is 
returned  is  a  state  debt."  That  "governmental  expense  above 
revenue,  unsatisfied,  is  a  public  debt."  That  "  anything  due 
under  any  form  of  obligation  is  a  debt  in  the  popular  sense." 
That  "  a  right  to  a  sum  of  money  on  any  form  of  contract  is  a 
debt." 

It  appears  to  me  that  it  is  pretty  difficult  to  tell  from  these 
various  definitions  what  my  learned  opponent's  precise  idea  is  of 
a  debt.  I  will  add  another  more  general  example  of  the  meaning 
of  the  term:  "  Forgive  us  our  debts  as  we  forgive  our  debtors." 

The  constitution  will  help  us  to  the  true  definition  of  the 
term  used  in  the  12th  section  of  the  7th  article,  which  prohibits 
the  contracting  of  public  debts.  That  definition  will  clearly  ap- 
pear from  the  three  following  sections: 

"  Section"  10.  The  state  may,  to  meet  canal  deficits  or  failures 
in  revenues,  or  for  expenses  not  provided  for,  contract  debts ;  but 
such  debts,  direct  and  contingent^  singly  or  in  the  aggregate, 
shall  not  at  any  time  exceed  one  million  of  dollars,  and  the 
moneys  arising  from  the  loans  creating  such  debts,  shall  be 
applied  to  the  purpose  for  which  they  were  obtained,  or  to  repay 
the  debt  so  contracted,  and  to  no  other  purposes  what- 
ever. 

"Section  11.  In  addition  to  the  above  limited  power  to  con- 
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tract  debts,  the  state  may  contract  debts  to  repel  invasion,  sup- 
press insurrection,  or  defend  the  state  in  "war;  but  the  money 
arising  from  the  contracting  of  such  debts  shall  bo  applied  to  the 
purpose  for  which  it  was  raised,  or  to  repay  such  debts,  and  to  no 
other  purpose  whatever. 

"  Sectioist  12.  Except  the  debts  specified  in  the  tenth  and 
eleventh  sections  of  this  article,  no  debt  shall  be  hereafter  con- 
tracted by  or  on  behalf  of  this  state,  unless  such  debt  shall  be 
authorized  by  a  law  for  some  single  work  or  object  to  be  distinctly 
specified  therein ;  and  such  law  shall  impose  and  jirovide  for  the 
collection  of  a  direct  annual  tax  to  pay,  and  sufficient  to  pay,  the 
interest  on  such  debt  as  it  falls  due,  and  also  to  pay  and  discharge 
the  principal  of  such  debt  within  eighteen  years  from  the  time  of 
the  contracting  thereof." 

The  meaning  is  obvious,  A  state  debt  is  an  obligation  to 
repay  money  borrowed  on  the  credit  of  the  state.  The  history  of 
the  finance  of  the  state  and  of  the  constitution  also  shows  this. 
A  debt,  as  used  in  the  12th  section,  is  nothing  more  or  less  than 
what  I  have  stated. 

The  money  obtained  under  the  canal  law,  now  in  question,  is 
borrowed  on  the  credit  of  a  fund  consisting  of  the  surplus  reve- 
nues. The  engagement  of  the  state  is  to  collect  and  receive  the 
fund  and  pay  it  over  to  the  lender,  and  to  remove  all  doubt, 
declaring  at  the  time  of  entering  into  the  engagement  and  insert- 
ing the  declaration  in  the  within  contract,  that  it  assumes  no 
other  obligation  or  liability.  The  state  assumes  the  office  and 
duties  of  a  trustee.  The  transaction  lacks  three  essential  ingre- 
dients of  a  state  debt. 

1.  The  money  is  not  borrowed  on  the  credit  of  the  state,  and 
the  state  does  not  become  a  debtor. 

2.  The  state  does  not  assume  the  obligation  of  debtor. 

3.  The  holder  of  the  certificate  has  no  right  to  demand  jjay- 
ment  of  the  state. 

If  the  question  should  be  asked  me  if  the  fund  on  wliich  the 
money  is  borrowed  under  the  law  in  controversy  should  fail, 
whether  I  would  vote  for  a  tax  to  raise  the  necessary  funds  to 
repay  it,  I  would  say  yes!  So  if  1  had  borrowed  money  on  usury, 
and  which  I  would  be  under  no  legal  obligation  to  pay,  I  would 
repay  it  with  lawful  interest.     So  if  the  funds  of  a  meritorious 
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charity  should  fail,  I  would  contribute  to  supply  them.  So  if  a 
man  lent  me  money  on  a  mere  mortgage  security,  and  the  mort- 
o-age  property  should  prove  insufficient  to  repay  the  whole  of  it,  I 
would  repay  the  difference.  So  if  a  mechanic  should  build  me  a 
house,  and  by  miscalculation  agree  to,  and  actually  construct  it 
for,  a  sum  less  than  it  was  worth,  I  would  pay  him  what  it  was 
actually  Avorth  to  me.  Not,  however,  because  I  was  under  any 
legal  obligation,  but  because  my  sense  of  duty  would  lead  me  to 
do  so.    Not  through  coercion,  but  entirely  from  voluntary  choice. 

On  this  same  view  of  duty,  and  irrespective  of  obligation  in 
any  form,  this  state  has  often  made  allowances  to  contractors, 
who  have  found  after  they  have  commenced  their  work  some 
obstacle,  not  known  or  contemplated  when  the  contract  was 
made,  and  which  renders  their  contract  oppressive  on  them. 

Some  light  may  be  gathered  from  the  principle  of  law  respect- 
ing moral  obligations.  They  can  never  be  enforced,  nor  are  they 
even  a  sufficient  consideration  for  an  expressed  promise.  Hence 
a  promise  to  pay  a  sum  of  money  or  perform  an  act,  founded  on 
the  consideration  of  a  moral  obligation,  is  void.  This  is  the  set- 
tled doctrine  of  law,  as  will  appear  by  the  following  cases  : — Nash 
vs.  Eussell  (5  Barb.  S.  C.  Eep.  556) ;  Geer  vs.  Acker  (3  Ibid,  420) ; 
Watkins  vs.  Halstead  (3  Sandford  S.  C.  Eep.  311,  and  cases  cited, 
there). 

There  is  no  difference  between  the  debt  of  a  state  and  an  indi- 
vidual, except  in  the  remedy.  One  is  enforced  by  suit  and  the 
other  by  petition.  If  there  is  any  difference  between^  the  two 
kinds  of  debt,  that  of  the  state  has  the  higher  sanction ;  for  there 
is  included  in  the  idea  of  a  state  debt,  not  only  a  promise  to  pay, 
but  a  pledge  of  the  public  faith  that  the  promise  shall  be  per- 
formed. 

My  opponent  has  alluded  to  the  debts,  "  direct  and  contin- 
gent," mentioned  in  the  10th  section,  and  has  suggested,  though 
not  distinctly  contended,  that  the  moneys  borroAved  under  the 
canal  law  created  a  contingent  liability  on  the  part  of  the  state  to 
repay  them.  This  is  an  error.  The  contingent  debts  alluded  to 
in  the  10th  section  are  those  for  which  the  state  is  liable  where 
loans  have  been  made  to  railroad  companies  on  the  credit  of  the 
state,  and  which  the  state  is  bound  to  pay  on  the  contingency 
that  the  companies  do  not. 
20 
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To  show  what  loose  notions  of  a  debt  must  be  adopted  to 
reach  the  conclusion  that  the  law  in  question  creates  a  state  debt, 
I  will  quote  a  sentence  or  two  from  Judge  Brown's  opinion.  He 
says : 

"  If  a  state  may  obtain  au  advance  of  moneys,  to  be  repaid, 
with  the  interest,  from  a  part  of  its  resources,  and  not  create  or 
incur  a  debt,  I  see  no  reason  why  it  may  not,  by  the  same  means, 
evade  the  creation  of  a  debt  when  all  its  resources  are  to  be  given 
over  to  those  advancing  the  money  for  its  repayment.  "Whether 
the  obligation  to  repay  is  general  or  special,  whether  the  con- 
tract is  to  pay  from  one  or  from  all  the  resources  at  its  command, 
it  cannot  be  regarded  otherwise  than  one  that  imposes  a  duty 
and  creates  a  debt." 

Again : 

"  To  constitute  a  debt  there  must  be  a  contract,  either  express 
or  implied,  but  it  is  not  indispensable  that  the  liability  created 
by  the  contract  should  extend  so  far  as  to  subject  the  person  of 
the  debtor,  or  all  his  property,  to  be  seized  upon  the  final  pro- 
cess of  the  courts,  issued  to  coerce  its  payment  and  satis- 
faction." 

Where  money  is  borrowed  on  the  credit  of  a  fund,  without 
any  obligation  of  the  borrower  to  repay  it,  or  on  the  credit  of  a 
mortgage  which  is  given  to  secure  its  repayment  without  any 
bond  accompanying  it,  and  in  like  cases,  there  is  a  debt  in  a  cer- 
tain sense ;  and  so  it  may  be  said,  if  the  counsel  choose,  in  respect 
to  the  money  borrowed  and  advanced  on  the  credit  of  this  fund ; 
but  it  is  not  a  debt  which  the  state  has  promised  to  pay.  There 
will  be  no  breach  of  the  public  faith  if  the  fund  should  prove 
inadequate.  The  state  might,  and  probably  would,  pay  the 
money  if  the  fund  should  fail.  But  it  would  be  Avholly  at  her 
option. 

Had  this  fund  been  dedicated  by  the  constitution  to  the 
very  object  to  Avhich  this  laAV  applies  it,  although  the  law  would 
not  then  have  been  a  manifest  and  unequivocal  violation  of  the 
constitution,  it  w^ould  have  so  far  interfered  with  its  scheme 
as  to  be  justly  subject  to  censure.  But  as  it  now  only  carries  out 
the  avowed  object  of  the  constitution,  it  is  loyal  to  the  constitu- 
tion and  meritorious. 

Some  of  the  eminent  lawyers  who  have  examined  this  subject, 
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have  considered  the  certificates,  in  effect,  as  transfers  of  interests 
in  this  accruing  fund,  and  that  the  state  merely  engages  to  recog- 
nize them.  There  is  no  doubt  great  force  in  this  view  of  the 
subject.  But  the  transaction  appears  to  me  to  be  a  borrowing  of 
money  on  the  credit  of  this  fund  ;  or  in  other  words,  anticipating 
it.  And  so  I  have  viewed  and  discussed  it,  as  the  court  has  per- 
ceived. 

The  great  eifort  of  the  counsel  opposed,  and  of  those  who 
hold  the  law  unconstitutional,  including  Judge  Brown,  is  to 
show  that  the  state  has  engaged  to  do  more  than  perform  the 
duties  of  a  trustee ;  that  it  has  guaranteed  the  sufficiency  of  the 
fund.  If  there  can  be  found  a  manifest  and  unequivocal  guaranty 
in  the  certificates  or  the  law,  or  in  both,  or  even  any  guaranty  of 
the  sufficiency  of  the  fund,  then  indeed  I  have  examined  them 
iu  vain. 

I  will  notice  one  more  curious  test  to  show  that  the  transac- 
tion under  the  law  is  a  debt.  That  is  presented  by  Judge  Brown ; 
and  it  is  the  fact,  that  the  certificates  bear  interest  payable  semi- 
annually until  the  principal  is  j^aid.  The  Judge  argues  with 
great  earnestness  and  fullness,  that  because  interest  is  payable  the 
principal  must  be  a  state  debt.  It  seems  never  to  have  occurred 
to  him  that  there  are  the  same  engagements  exactly  in  respect  to 
the  principal  that  there  are  in  regard  to  the  interest.  And  if  the 
interest  proves  that  the  principal  is  a  debt,  the  principal  equally 
proves  that  the  interest  is.  In  that  way  his  honor.  Judge 
Brown,  would  prove  both  to  be  debts,  and  the  law  uncon- 
stitutional. 

Fourth  Poixt. — Anticipating  the  revenues  of  the  canals  in 
any  form,  and  pledging  them  for  the  return  of  such  anticipations, 
is  not  a  sale,  lease,  or  other  disposition  of  the  canals  in  violation 
of  section  6,  article  7,  of  the  constitution. 

Note. — There  was  the  same  provision  substantially  in  the  old 
constitution.     (Art.  7,  sec.  10,  at  the  end.) 

The  Gth  section  of  the  7th  article  of  the  constitution  is  as  fol- 
lows: 

"  The  Legislature  shall  not  sell,  lease,  or  otherwise  dispose  of 
any  of  the  canals  of  the  state  ;  but  they  shall  remain  the  property 
of  the  state,  and  under  its  management  forever." 

The  meaning  and  object  of  this  section  is  clearly  to  retain  in 
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the  state  tlie  management  of  the  canals.  The  law  does  not  inter- 
fere Avith  this  in  the  least.  It  even  leaves  the  tolls  entirely  under 
the  management  of  the  state.  The  eleventh  section  of  the  law  is 
as  follows  : 

"  The  canal  board  shall,  from  year  to  year,  nntil  otherwise 
directed  by  act  of  the  Legislature,  adjust  the  rates  of  tolls  on  all 
articles  transported  on  the  canals  of  this  state,  in  such  manner  as 
in  their  judgment  will  produce  the  greatest  amount  of  trade  and 
revenue." 

My  learned  opponent  has  contended,  though  not  with  earnest- 
ness, that  the  law  is  unconstitutional  for  violating  the  8th  sec- 
tion of  the  7th  article  of  the  constitution,  which  forbids  the  pay- 
ment of  any  public  money  "  except  in  pursuance  of  an 
appropriation  by  law."  The  law  does  contain  the  requisite 
appropriations  in  sections  8  and  9.  The  difierence  between  an 
application  of  the  surplus  revenues  to  the  completion  of  the 
canals  and  an  appropriation  of  money  in  the  treasury  is  too  plain 
to  require  illustration  or  argument ;  and  I  shall  not  trouble  the 
court  v.'ith  any  observations  on  the  subject. 

I  have  now  discharged  my  duty  in  this  interesting  and  im- 
portant case.  I  feel  that  I  have  done  it  imperfectly,  and  have 
Mien  far  below  what  the  occasion  demands.  But  I  entertain  a 
strong  conviction  of  the  constitutionality  of  the  law,  and  am 
deeply  impressed  with  the  importance  of  sustaining  it,  both  as 
respects  the  interests  and  the  financial  and  legislative  character 
of  the  state ;  and  I  hope  my  expectations  as  to  the  result  will  be 
realized. — Albany  Evening  Journal,  Wednesday,  April  14,  1853. 


No.  XXXIX.— Vol.  1,  p.  287. 
Memory  of  He  my  Clay, 


In  the  Court  of  Appeals  yesterday  afternoon,  the  Hon.  Samuel 
A.  Foot  addressed  the  court  as  follows: 

May  it  please  the  Court:  The  members  of  the  bar  of  this  state, 
in  attendance  unon  this  court,  desire  to  manifest,  in  some  suit- 
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able  manner,  their  grief  at  the  death  of  their  distinguished  fellow- 
citizen  and  professional  brother,  Henry  Clay ;  and  feeling  assured 
that  the  judges  of  the  court  entertain  the  same  sentiments,  they 
have  requested  me  to  bring  the  melanclioly  event  to  the  attention 
of  the  court. 

While  we  mourn  the  departure  of  this  great  man,  full  of  years 
and  honors,  we  can  not  but  be  grateful  to  a  kind  Providence  for 
having  spared  his  life  so  long,  and  permitted  him  to  devote  it  to 
the  service  of  his  country  and  the  world.  His  mind  was  of  so  high 
an  order,  his  oratory  so  captivating  and  powerful,  his  views  so 
comprehensive  and  humane,  that  not  only  our  own  but  other 
countries  have  felt  and  enjoyed  their  benign  influence.  His 
name  is  identified  with  the  progress  of  constitutional  and  repre- 
sentative government  during  the  present  century ;  and  when  the 
history  of  nations  struggling  for  constitutional  liberty  shall  be 
written,  his  eflForts  in  the  noble  cause  will  adorn  its  joages  and 
form  some  of  its  most  brilliant  paragraphs. 

A  review  of  the  struggles  and  efforts  of  his  early  life,  in  con- 
nection with  his  subsequent  successful  career,  presents  an  ani- 
mating and  encouraging  prospect  to  American  youth,  endears 
our  institutions  to  us,  and  shows  the  world  that  regulated  free- 
dom is  the  best  earthly  gift  man  can  have,  and  forms  the  only 
atmosphere  in  which  he  can  breathe  freely,  and  the  only  food  and 
culture  to  develop  in  full  measure  the  faculties  of  his  mind  and 
body. 

We  shall  not  again  hear  the  voice  or  counsel  of  this  peerless 
statesman  or  enjoy  tlie  society  of  this  warm-hearted  friend ;  but 
let  us  not  forget  his  counsel,  nor  fail  to  cherish  a  deej)  remem- 
brance and  warm  admiration  of  his  talents  and  virtues. 

As  a  token  of  respect  to  the  memory  of  this  eminent  patriot 
and  lawyer,  I  move  that  the  court  now  adjourn. 

Chief  Justice  Euggles  said:  The  judges  of  the  Court  of 
Appeals,  in  common  with  the  members  of  the  bar,  are  deeply 
impressed  with  the  great  loss  which  the  country  has  sustained 
in  the  death  of  the  distinguished  citizen  whose  decease  has  just 
been  announced.  They  are  desirous  of  uniting  in  any  and  every 
testimony  of  respect  to  his  memory.  They  concur  in  that  which 
is  now  proposed,  and  direct  the  court  to  be  adjourned  accord- 
ingly. 
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No.  XL.— Vol.  1,  p.  288. 

.ddress  before  the  Agricultural  Societij  of  the  Toivn  of  Seneca. 

Neighbors  and  Friends:  To  look  through  nature  up  to 
nature's  God,  purifies  and  exalts,  also  subdues  and  humbles 
the  spirit  of  man.  When  we  contemplate  the  firmament,  and 
dwell  upon  the  fact  that  this  earth  on  which  we  live  and  die  lies 
suspended  in  boundless  space,  has  two  rapid  and  unceasing 
motions,  one  which  rolls  it  entii-ely  round  each  day,  and  the 
other  which  carries  it  around  the  sun  each  year,  we  wonder,  and 
the  mind  inquires,  how  can  this  be?  But  when  we  extend  our 
range  of  thought,  dwelL  on  the  amazing  fiict  that  there  lies  sus- 
pended in  like  manner,  in  this  unlimited  space,  many  worlds, 
more  even  than  man  can  number,  and  all  moving  in  their  orbits 
with  great  velocity,  we  are  filled  with  awe,  and  the  soul  jmuses 
and  adores  the  infinite  Creator.  Withdrawing  from  this  over- 
whelming view  of  His  mighty  works,  and  returning  to  the  planet 
on  which  we  are  placed,  we  see  that  by  a  simple  arrangement, 
consisting  in  merely  raising  the  northern  end  or  j^ole  of  the  earth 
a  short  distance,  our  kind  and  heavenly  Father  establishes  the 
seasons,  and  with  them  gives  us  seed-time  and  harvest,  and 
enables  us  to  sow  and  reap,  plant  and  gather  the  jiroducts  and 
fruits  of  the  earth.  He  thereby  also  clothes  the  earth  with  the 
beauty  of  spring,  the  luxuriance  of  summer,  and  the  soothing, 
sombre  richness  of  autumn  ;  and  all  for  the  comfort  and  happi- 
ness of  man,  the  chief  work  of  His  hand. 

When  the  Avonderful  works  of  creation  are  contemplated,  Avho 
is  so  earthly  as  not  to  realize  and  enjoy  their  elevating-  and  puri- 
fying influence  ?  And  when  the  full  and  perfect  provision  for 
the  wants  of  man  are  viewed  in  connection  Avith  his  deserts,  Avho 
is  so  insensible  as  not  to  feel  subdued  and  humble  ?  Certainly 
not  the  thoughtful  cultivator  of  the  earth,  whether  he  labors  on 
his  farm  and  sows  his  fields,  or  plants  his  garden  and  adorns  his 
grounds. 

Born  and  reared  upon  a  farm,  though  following  through  life 
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a  different  pursuit,  I  still  love  the  farm  and  the  garden  with  the 
freshness  and  ardor  of  a  lirst  love ;  and  one  of  my  highest  sources 
of  enjoyment  is  to  take  a  part  in  their  cultivation.  Yet  I  do  not 
consider  myself  sufficiently  an  adept  in  agriculture  or  horticul- 
ture to  attempt  to  instruct  you  in  the  management  of  your  farms 
and  gardens.  I  can,  however,  sympathize  and  enjoy  with  you 
the  pleasure  of  your  vocation,  realize  its  true  dignity,  and 
speak  to  you  of  what  a  genuine  farmer  and  gardener  is  and 
oiiglit  to  he.  Before  I  do  that  I  will  venture  to  mention  two  or 
three  things  which  may  be  of  advantage  to  some  of  you,  or  to 
some  of  your  neighbors. 

While  riding  through  the  country  in  this  vicinity,  I  have 
observed  with  deep  regret  the  little  care  which  in  too  many  in- 
stances is  taken  of  farming  utensils.  Harrows  and  ploughs  are 
left  in  the  field  where  last  used,  and  in  some  instances  permitted 
to  lie  there  through  the  winter;  sleighs  are  left  with  the  iron 
shoes  in  the  mud  from  the  end  of  one  winter  to  the  beginning  of 
another,  for  the  shoes  to  rust  and  the  w^oodwork  to  crack  and 
decay  by  the  alternate  operation  of  ruin  and  sunshine ;  wagons 
and  carts  are  left  in  the  highway  unhoused,  to  be  injured  in  the 
same  way.  Besides  giving  to  the  farm,  where  this  neglect  is 
practised,  a  shiftless  appearance,  the  farmer  himself  suffers  an 
actual  loss  of  no  small  amount.  His  implement  breaks  when 
he  most  wants  its  use,  and  he  is  obliged  to  suspend  his  work  to 
repair  it ;  and  every  few  years  he  is  compelled  to  incur  the  ex- 
pense of  purchasing  new  ones,  when,  with  proper  care,  the  old 
ones  would  last  for  many  years.  A  thrifty  and  successful  farmer 
will  always  have  a  safe  and  suitable  place  for  his  utensils,  and  put 
them  there  when  he  has  done  using  them,  so  that  they  may  be 
ready  and  in  good  order  when  he  Avants  them  again. 

One  other  thing  I  have  also  observed  with  equal  regret,  and 
that  is,  the  great  waste  of  manure  and  the  little  attention  paid  to 
making  it.  When  the  land  in  this  region  was  new,  it  did  not 
require  the  aid  of  artificial  fertilizing  agents,  nor  for  many  years 
afterwards,  the  soil  being  strong  and  rich.  But  we  have  now 
reached  a  period  when  Western  New  York,  the  admitted  garden 
of  America,  needs  aid  from  manure.  She  has  poured  out  her 
productions  in  rich  profusion  for  many  years,  but  exhausted 
nature  must  now  have  rest  or  aid.     We  cannot  afford  to  give  her 
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rest,  and  we  must,  therefore,  give  her  aid.  The  Avay  to  do  it  is 
ah-eady  known,  or  may  be  easily  learned  by  all.  Manure  your 
lands,  and,  as  if  grateful  for  the  favor,  they  will  give  you  rich 
returns. 

One  thing  more  I  will  mention,  not  with  regret  but  plea- 
sure. It  seems  now  to  be  universally  conceded,  that  the  Osage 
orange  makes  the  most  beautiful,  effective,  and  enduring  hedge 
of  any  shrub  hitherto  discovered.  As  it  is  a  native  of  latitudes 
more  southern  than  ours,  many  discussions  have  been  had 
and  experiments  made  to  ascertain  in  what  localities  it  will 
flourish  without  protecting  aid  in  the  winter.  I  am  happy  to 
inform  you  that  an  experiment  of  my  own  shows  that  it  flourishes 
with  us  without  such  aid.  I  will  also  add  that  a  like  experiment 
made  this  season  shows  that  our  clayey  soil  will  produce  good 
sweet  potatoes. 

Now,  with  your  leave,  I  will  speak  of  what  is,  and  should  be, 
the  qualities  of  a  genuine  farmer  and  gardener. 

In  the  first  place,  he  should  be  a  gentleman.  I  do  not  mean 
that  lie  should  be  clothed  in  purple  and  fine  linen,  or  that  his 
manners  should  be  formed  on  the  model  of  Beau  Brummel,  or 
that  he  should  study  and  practice  the  punctilios  of  life  according 
to  the  teaching  of  Count  D'Orsay;  but  I  mean  that  he  should 
have  a  clear  head  and  a  good  heart,  a  sound  judgment  and  warm 
affections.  And  these  he  may  well  have,  and  I  am  happy  to  be 
able  to  say  that  the  owners  and  cultivators  of  American  soil  in 
general  do  have  them,  though  their  hands  are  thick  and  hard, 
their  arms  sinewy,  their  shoulders  broad,  and  their  chests  ex- 
panded by  reason  of  their  manly  and  vigorous  occuj^ation. 

All  admit  that  the  most  reliable  portion  of  our  population  to 
uphold  our  institutions  and  sustain  the  great  interests  of  our 
country,  are  our  farmers.  Why  are  they  so  ?  The  answer  is 
obvious:  the  tendency  of  their  occupation  is  favorable  to  purity 
of  life,  and  to  calmness  and  thoughtfulness  of  mind.  The  earth 
is  emphatically  their  mother,  and  she  is  daily  and  even  hourly 
teaching  them  lessons  of  wisdom  and  virtue.  But  let  them  not 
suppose  that  her  instructions  are  sufficient  of  themselves,  and 
that  all  they  have  to  do  is  to  be  passive  recipients  of  the  know- 
ledge she  communicates.  Besides  the  lessons  which  nature  pro- 
fusely gives,  the  tiller  of  the  earth,  if  he  would  draw  forth  lier 
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richest  treasures,  enjoy  her  choicest  gifts,  and  maintain  the 
respectability  of  his  occupation,  must  read,  study,  and  investi- 
gate. What  character  is  more  estimable,  what  position  in  society 
more  desirable,  than  an  educated  cultivator  of  the  soil  ?  And 
when  we  look  upon  the  companion  of  his  life,  the  sharer  of  his 
toils  and  joys,  and  find  her  a  lover  of  nature,  a  cultivator  of 
flowers,  Ave  greet  her  with  admiration  and  respect.  In  passing 
through  the  country,  if  we  see  a  flower-garden  near  a  house,  be  it 
ever  so  small,  or  even  a  single  flower  well  cared  for,  we  may 
safely  conclude  that  there  are  neatness,  order,  and  happiness 
within  its  doors.  And  when  walking  along  the  streets  of  a  vil- 
lage, we  see  a  court-yard  laid  out  with  taste  and  adorned  with 
choice  flowers,  we  say,  there  is  a  sweet  spot,  that  must  be  a  happy 
home ;  and  almost  always  we  may  add, 

"  There  woman  reigns — the  mother,  daughter,  wife. 
Strews  with  fresh  flowers  the  narrow  way  of  life." 

The  tilling  of  the  earth,  the  consequent  converse  with  nature, 
the  study  of  her  productions,  the  culture  of  plants,  and  especially 
of  flowers,  all  have  a  powerful  influence  in  softening  and  puri- 
fying the  heart,  all  elevate  and  strengthen  the  afiections,  all  en- 
courage and  bring  into  active  exercise  the  amenities  of  life ;  they 
also  forbid  all  coarseness  of  action  and  feeling,  they  repel  all 
ofiensive  trifling ;  in  a  word,  they  make  gentlemen  and  gentle- 
women. 

Secondly.  Farmers  and  gardeners  ouglit  to  be,  above  all  other 
men,  and  in  many  instances  are,  bright  Christians.  Do  not  be 
startled,  my  friends,  with  the  idea  that  you  are  on  this  occasion 
to  have  a  discourse  like  those  from  the  pulpit  on  the  Sabbath. 
You  will  only  have  an  imperfect  and  brief  description  of  the 
man  who  loves  the  earth  because  God  made  it,  who  enjoys  its 
rich  and  beautiful  productions  because  his  heavenly  Father  be- 
stows them,  and  who  daily  returns  thanks  for  the  abundant 
rewards  which  a  bountiful  Providence  gives  to  his  labor. 

The  cultivator  of  the  earth,  whose  soul  is  renewed  in  the 
image  of  his  Maker,  and  whose  peace  is  made  with  Heaven,  after 
a  night  of  calm  and  refreshing  sleep,  wakes  at  early  dawn,  and, 
grateful  for  his  undisturbed  repose,  breathes  a  brief  but  fervent 
prayer  to  the  ever-wakeful  Watchman  who  hath  kept  him  and 
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his  in  safety  througb  the  night.  He  rises  with  composed  and 
cheerful  mien,  walks  out  and  meets  and  greets  the  morning 
sun,  which  his  kind  Father  hath  set  in  the  heavens  to  give 
him  lio-lit  by  day ;  he  commences  his  daily  duties  with  his 
thouo-hts  composed  and  his  feelings  full  of  kindness  to  all;  he 
omits  not  either  before  or  after  his  morning  meal,  and  before 
commencing  the  main  labor  of  the  day,  to  call  his  family 
together  and  offer  a  morning  sacrifice  of  thanksgiving,  prayer, 
and  praise  to  the  Euler  and  Governor  of  the  earth,  and  invoke  a 
blessing  on  his  labor.  Thns  prepared,  he  enters  upon  the  work 
of  the  day  with  a  strong  arm  and  buoyant  spirit.  He  works  with 
a  will,  and  those  in  his  service,  if  such  there  are,  catch  his  spirit, 
and  labor  cheerfully  and  freely.  The  part  of  the  curse  for  man's 
disobedience—'-  In  the  sweat  of  thy  face  shalt  thou  eat  bread  " — 
becomes  to  him  a  blessing.  He  regards  it  as  just  that  the  earth 
should  yield  its  increase  only  to  those  who  labor  for  it.  "He 
delights  in  the  law  of  the  Lord,"  and  rejoices  that  he  can  fulfil  it 
by  earning  his  bread  in  the  sweat  of  his  face.  Guided  by  such 
a  feeling,  and  animated  by  the  assured  favor  of  the  Giver  of 
every  good  and  perfect  gift,  his  toil  is  no  burden,  and  his  day 
passes  happily.  Tlie  setting  sun  calls  him  from  his  work,  and, 
his  duties  done,  he  enters  his  dwelling  with  the  subdued  and 
solemn  feelings  which  expiring  day  always  awake  in  a  heart  set 
on  heaven.     Those  feelings  are  well  expressed  in  the  following 

lines : 

"  When  tlie  last  sunshine  of  expiring  day, 
In  summer's  twilight  weeps  itself  away, 
Who  hath  not  felt  the  softness  of  the  hour 
Sink  on  his  heart  as  dew  alon.e^  the  flower  ? 
With  a  pure  feeling  which  absorbs  and  awes, 
While  nature  makes  that  melancholy  pause." 

Having  partaken  of  his  evening  meal,  this  laborious  but 
heavenly-minded  husbandman  again  calls  his  household  around 
the  femily  altar,  and  having  read  a  portion  of  the  oracles  of  truth, 
which  are  the  guide  of  his  life,  he  kneels  to  "  heaven's  eternal 
King  and  prays."  Sweet  and  refreshing  sleep  follows  a  day  thus 
spent.  Nor  need  1  say  that  a  life  so  spent  is  not  only  rewarded 
with  the  richest  and  best  treasures  the  earth  can  give,  but  with 
those  heavenly  treasures  wliich  moth  and  rust  doth  not  corrupt. 
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Does  any  one  of  my  hearers  say  tliis  is  mere  fancy,  and  not  a 
picture  of  real  life,  and  unattainable.  Let  me  answer  that  he  is 
mistaken.  There  are  many  such  in  this  our  liighly-favored 
country,  and  would  there  were  more.  Let  us,  my  neighbors  and 
frien.ls,  endeavor  to  show  that  there  are  at  least  some  such. 
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Taxation  of  Towns  /or  Suildinff  liailroads. 

To  the  Honorable  tlie  Legislature  of  the  State  of  New  York,  in 
Senate  and  Assembly  convened. 

The  undersigned,  taxable  inhabitants  of  the  Tillage  of  Geneva, 
in  the  county  of  Ontario,  respectfully  represent,  that  there  is  a 
project  in  agitation  for  building  a  railroad  from  Ithaca  to  the 
northerly  part  of  the  village  of  Geneva. 

The  enterprise  is  generally  regarded  of  such  doubtful  expedi- 
ency and  utility  that  capitalists  at  a  distance  will  not  subscribe 
to  the  stock,  and  persons  of  intelligence  and  property  along  the 
line  and  in  the  vicinity  of  the  road  are  unwilUng  to  subscribe  for 
it  in  sufficient  quantities  to  accomplish  the  object.  Under  these 
circumstances  a  portion  of  the  inhabitants  of  our  village  have 
resolved  to  compel  your  memorialists,  through  the  instrumentality 
of  a  law  of  the  Legislature,  to  contribute,  contrary  to  their  wishes 
and  convictions  of  duty,  a  large  sum  of  money  towards  construct- 
ing the  road ;  and  thus,  in  effect,  force  them  to  subscribe  for  and 
encumber  their  property  to  secure  the  payment  of  the  stock. 
While  many  of  the  undersigned,  in  deference  to  the  wishes  of 
their  neighbors,  and  in  the  hope  that  the  road  may  be  of  some 
advantage  to  the  village,  are  willing  to  take  a  reasonable  amount 
of  the  stock,  yet  they  protest  against  and  will  resist  in  every  legal 
and  constitutional  way  in  their  power,  the  attempt  which  is  now 
being  made  to  compel  them  to  part  with  and  vest  their  property, 
contrary  to  their  will  and  judgment. 

The  great  central  line  of  railway  from  Buffalo  to  New  York 
now  passes  through  the  village ;  and  by  two  ways,  one  a  line  of 
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steamers  on  Seneca  lake,  and  the  other  a  ride  of  about  six  miles 
on  a  plank  road,  the  village  is  directly  connected  with  our  great 
southern  railway,  leading  from  Dunkirk  and  Bufliilo  to  New 
York.  In  addition  to  these  accommodations,  the  Cayuga  and 
Seneca  canal  connects  our  village  with  the  great  Erie  canal, 
and  gives  it  also  a  commodious  water  communication  with 
Ithaca. 

The  unreasonableness,  therefore,  irrespective  of  all  other  con- 
siderations, of  obliging  your  memorialists  to  build  another  rail- 
road to  connect  the  village  with  the  New  York  and  Erie  railroad, 
and  to  open  another  connection  with  Ithaca,  is  most  ob- 
vious. 

The  mere  starting  of  the  project  shows  to  what  an  extrava- 
gant extent  the  present  railway  mania  prevails.  Certain  and 
heavy  losses  must  ensue.  The  village  of  Geneva  is  a  retired  and 
beautiful  place,  where  many  families  of  moderate  fortunes  have 
settled  to  enjoy  comparative  quiet,  and  improve  the  advantages 
which  it  affords  for  the  education  of  their  children.  It  has  a 
literary  and  medical  college,  each  conducted  by  able  faculties,  and 
several  excellent  male  and  female  schools. 

Its  present  means  of  communication  with  the  rest  of  tlie  state 
and  country  are  already  ample  for  its  wants.  To  subject  the  real 
property  of  the  village  to  a  mortgage  of  fifty  or  one  hundred 
thousand  dollars,  as  the  proposed  act  of  the  Legislature  would, 
will  deter  families  from  selecting  it  as  a  place  of  residence ;  they 
will  go  in  preference  where  the  sanctity  of  private  property  is 
more  justly  appreciated  and  better  protected. 

Your  memorialists  further  respectfully  represent,  that  your 
honorable  body  have  not  a  constitutional  right  to  enact  the  pro- 
posed laAv.  They  are  aware  that  several  such  laws  have  been 
passed,  and  heavy  incumbrances  laid  by  them  on  the  property  of 
several  cities  and  villages  in  this  state ;  but  they  have  generally 
been  passed  without  serious  opposition,  under  the  impression  that 
their  operation  would  be  beneficial  to  the  given  city  or  village. 
The  time  is  yet  to  come  when  their  constitutionality  will  be 
tested.  That  time  will  be  when  the  present  inflated  and  unnatu- 
ral state  of  our  trade  and  currency  finds  an  end  in  commercial 
revulsion,  which  will  as  certainly  come  in  the  course  of  a  very  few 
years,  as  that  the  inflation  now  exists. 
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Then  railroad  stock  will  find  its  actual  level,  and  probably  fall 
below  it,  and  then  those  railway  companies  whose  roads  are  not 
favorably  located  will  not  be  able  to  meet  their  engagements, 
their  property  will  be  sold,  and  the  villages  called  upon  to  pay 
the  incumbrances  upon  them.  The  tax-payers,  finding  that  they 
are  called  upon  to  pay  for  a  phantom,  will  then  inquire  by  what 
right  the  call  is  made ;  and  then  the  constitutionality  of  these 
laws  will  be  settled  at  great  expense,  amid  contention  and  dis- 
tress. The  history  of  the  bonds  Avhich  a  majority  of  the  voters 
of  the  town  of  Bridgeport,  in  the  state  of  Connecticut,  deter- 
mined to  give  to  aid  the  construction  of  the  Housatonic  railroad, 
will  become  the  history  of  our  encumbered  cities  and  villages, 
and,  among  others,  of  our  own  beautiful  and  happy  village  of 
Geneva— but,  we  believe,  with  a  different  result.  Tliat  instead  of 
the  household  furniture  of  those  of  us  who  may  not  be  able  to 
pay  our  proportion  of  the  mortgage  being  sold  at  auction,  as  was 
done  at  Bridgeport  by  the  sheriff,  the  law  will  be  adjudged  uncon- 
stitutional, and  the  mortgage  void,  and  the  honest  creditor 
deprived  of  his  debts  ;  and  your  memorialists  hope  they  may  not 
be  placed  in  a  position  where,  to  protect  themselves,  they  may 
cause  such  a  loss  to  others. 

Our  constitution  permits  the  Legislature  to  take  private 
property  for  public  use,  on  full  compensation  being  made,  and  to 
lay  just  and  equal  taxes  for  public  purposes,  but  confers  no 
authority  to  pass  a  law  allowing  one  man  to  compel  another  to 
encumber  or  vest  his  property  against  his  will  and  judgment. 
Such  a  law,  your  memorialists  submit,  is  in  direct  violation  of  the 
Constitution  of  the  United  States  prohibiting  our  legislatures 
from  passing  laws  impairing  the  obligation  of  contracts ;  vested 
rights  in  property  being,  as  the  Supreme  Court  of  the  United 
States  and  our  own  state  courts  have  often  decided,  contracts 
executed,  and  therefore  protected  by  the  provision  of  the  Consti- 
tution. 

Your  memorialists  most  earnestly  and  solemnly  protest 
against  the  passage  of  a  law  authorizing  the  voters  of  the  village 
of  Geneva  to  encumber  or  pledge  the  property  of  the  inhabitants 
thereof,  for  the  construction  of  the  contemplated  or  any  railroad, 
and  they  hope  and  trust  they  will  not  be  compelled  to  resort  to 
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the  judiciary  of  the  country  to  protect  them  against  an  act  of 
their  own  representatives. 
Geneva,  Jamiary  17, 1S53. 


No.  XLII.— Vol.  1,  p.  292. 
2)uiies  of  the  J^ducated  .Ifen  and  Vomen  of  America. 

The  progress  of  our  country  is  a  topic  of  conversation  over 
the  earth,  a  theme  for  every  pen,  and  is,  indeed,  so  great,  pro- 
ceeds with  sucli  rapidity,  and  presses  forward  Avith  such  an  irre- 
sistible and  overwhelming  force,  as  not  only  to  arrest  the  atten- 
tion, but  excite  the  astonishment  of  the  world.  We  who  are 
actors  in  this  grand  national  drama,  imbued  with  the  restless  and 
irrepressible  spirit  which  forces  onward  the  action,  and  presents 
scene  after  scene  in  quick  and  startling  succession,  are  so  absorbed 
by  the  performance  of  our  respective  parts,  that  we  stop  not  to 
reflect  on  the  character  of  the  incidents,  the  moral  inculcated,  or 
the  final  catastrophe.  We  are  like  one  of  our  noble  ships,  with  all 
her  canvas  spread  before  a  breeze  as  strong  as  she  can  bear, 
driven  forward  with  a  speed  so  fast,  that  thought  gives  place  to 
excitement,  and  we  neglect  to  take  our  observations  and  make  our 
reckonings.  The  passengers  and  crew,  unskilled  in  navigation, 
confide  their  safety  to  the  instructed  oflScers,  and  rely  on  their 
better  knowledge  for  a  safe  and  prosperous  voyage.  So  in  the 
ship  of  state.  The  mass  of  the  people  are  occupied  in  their  daily 
duties  and  business,  and  trust  to  those  who  have  been  educated 
— who  have  had  leisure  and  means  for  acquiring  higher  and 
greater  knowledge — to  direct  her  course  and  bring  her  safely  into 
port.  Should  they  cease  to  be  reliable  guides,  there  would  be 
cause  for  anxiety  and  alarm. 

I  propose  to  pass  the  present  hour  by  asking  my  audience, 
both  ladies  and  gentlemen,  to  join  me  in  taking  a  general  and 
very  brief  survey  of  the  progress  of  our  country  during  the 
present  century,  in  territory,  population,  wealth,  power,  and 
development  of  resources ;    and  then  inquiring,  in  view  of  this 
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progress  and  its  probable  continuance,  what  are  the  duties  of  our 
educated  men  and  women,  and  particularly  of  those  charged  by 
their  position  and  relations  in  life  with  training  and  instructing 
our  youth,  male  and  female  ? 

There  are  no  data  by  Avhich  we  can  ascertain  the  number  of 
square  miles  or  acres  which  have  been  added  to  our  territory 
since  1800,  for  our  claims  westward,  at  that  period,  were  some- 
what indefinite,  and  portions  of  them  contested.  It  is  sufficient, 
however,  for  the  present  purpose,  to  recall  the  facts,  that  in  1803 
we  acquired  the  vast  region  of  country  then  known  as  Louisiana, 
out  of  which  five  states  have  already  been  formed,  and  land 
enough  still  remains  to  form  several  more;  in  1819  we  obtained 
the  Floridas ;  in  1845,  Texas,  and  within  the  last  few  years  have 
settled  the  northern  boundary  and  established  our  right  to 
Oregon,  and  obtained  California  and  New  Mexico.  These  addi- 
tions have  more  than  doubled  our  territory,  and  spread  us  across 
the  continent  from  ocean  to  ocean,  with  a  zone  of  twenty-three 
degrees  of  latitude,  and  an  area  almost  equal  to  the  v/hole  conti- 
nent of  Europe. 

Our  population  in  1800  was  a  little  over  5,000,000.  It  is  now 
25,000,000,  and  consequently  has  quintupled. 

Our  wealth  has  increased  in  a  far  greater  proportion  than  our 
population ;  but  I  know  of  no  means  of  measuring  the  increase 
which  will  give  a  result  even  approximating  the  truth.  The 
same  must  be  said  of  our  power.  We  know  that  the  number  of 
our  able-bodied  men  is  fivefold  greater  than  at  the  beginning  of 
the  century.  But  there  are  many  other  elements  of  national 
power  beside  able-bodied  men.  Prominent  among  them  are 
material  for  military  and  naval  armaments,  mechanical  force  and 
skill  for  converting  it  into  eSicient  means  of  warfare,  national 
wealth  and  credit,  ability  and  facilities  for  rapid  transportation  of 
men  and  military  stores.  All  these  elements  of  jjower  have  been 
vastly  augmented  during  the  last  fifty  years. 

The  resources  of  the  country,  though  yet  imperfectly  de- 
veloped, have  been  wonderfully  unfolded  and  brought  out  since 
1800.  We  had  then  comparatively  no  manufactories — now  they 
cover  the  country.  We  had  then  no  steam  power — see  the  won- 
ders this  agent  is  now  daily  performing.  We  knew  not  then  of 
the  immense  beds  of  coal,  which  fill  our  hills  and  mountains. 
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A  few  particulars,  however,  will  give  us  a  more  accurate  idea 
of  the  progress  of  our  country  than  these  generalities. 

In  1800,  we  had  903  post-offices ;  we  have  now  upwards  of 
20,000.  In  that  year  we  had  20,817  miles  of  post-roads ;  now 
we  have  over  200,000.  The  postage  of  that  year  amounted  to 
$280,804 ;  this  year  it  will  exceed  17,000,000. 

In  1800,  the  average  time  of  travel  between  New  York  and 
Albany  was  six  days  ;  now  the  journey  is  performed  in  three  and 
a  half  hours.  Then  a  journey  from  Albany  to  Buffalo  took  from 
three  to  five  weeks  ;  now  it  is  performed  in  ten  hours.  No  com- 
munication could  then  be  had  between  those  places  short  of  three 
weeks ;  now  news  can  be  transmitted  from  one  to  the  other  in  as 
many  seconds. 

This  advance  is  startling ;  and  no  thoughtful  mind  can  con- 
template it  without  deep  interest,  nor  without  fear  and  anxiety 
for  the  result.  Should  it  continue,  as  it  undoubtedly  will,  and 
our  nation's  desire  for  extension  and  aggrandizement  remain 
unabated,  as  it  also  undoubtedly  will,  Cuba  and  Mexico  on  the 
south,  and  the  British  provinces  on  the  north,  will  ere  long  form 
parts  of  these  United  States,  and,  before  this  century  closes,  be- 
come members  of  our  National  Union.  When  this  vast  hemi- 
sphere shall  be  consolidated  under  one  government — when  Amer- 
ican blood  shall  warm,  and  American  spirit  animate,  the  mighty 
multitude  who  will  then  inhabit  it,  and  form  one  united  people 
— the  nations  of  the  earth  must  succumb  to  our  power,  and  do 
our  bidding.  The  thought  here  comes  boldly  up.  Who,  and  what, 
shall  we  then  be  ?  I  Avill  not  ask  on  tliis  occasion.  Shall  we  be  a 
nation  of  Christians,  and  love  our  neighbors  as  ourselves?  but 
will  ask,  Sliall  we  be  lovers  of  peace,  forbearing  and  patient  under 
wrongs?  Shall  we  respect  the  rights  of,  and  be  just  towards, 
other  nations,  demanding  only  what  is  right,  and  resisting  only 
what  is  wrong  ?  Or,  on  the  other  hand,  shall  we  be  haughty, 
punctilious,  aggressive,  warlike,  demanding  things  unjust,  or  of 
doubtful  right,  and  threatening  war  in  case  of  non-compliance  ? 

When  the  educated  and  enlightened  of  our  country,  who  give 
tone  to  public  sentiment— when  fathers,  mothers,  teachers,  who 
mould  the  thoughtful  mind,  reflect,  and  bring  the  thought  home 
to  their  bosoms,  that  on  them  mainly  depend  the  answers  to  these 
questions,  they  may  well  inquire  what  are  their  duties. 
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I  pass  in  this  connection,  and  on  this  occasion,  the  inquiry 
which  has  been  made  so  often  and  so  eloquently  and  earnestly  by 
the  best  heads  and  hearts  of  our  country,  AVhat  is  our  duty,  as 
Christians,  in  giving  the  Gospel,  and  all  its  elevating,  sweet,  and 
hallowed  influences,  to  the  milHons  of  our  kindred  and  country- 
men who  are  and  will  be  spread  over  our  vast  domain  ?  I  direct 
my  inquiry  to  an  audience  gathered  at  a  seat  of  learning— to 
ladies  and  gentlemen,  who,  by  their  presence  here,  show  that  they 
appreciate  the  benefits  of  a  liberal  education— who  know  that 
knowledge  is  power,  that  it  governs  the  world,  and  emphatically 
our  own  great  and  growing  country. 

It  may  aid  us,  in  ascertaining  and  defining  the  duties  we 
are  seeking,  to  look  back  on  the  past  domestic  history  of  our 
country,  and  recall  to  view  the  education  and  training  given 
by  American  fathers,  mothers,  and  teachers  of  the  last  century 
to  the  men  and  women  of  this  century,  who  have  been,  and 
many  of  whom  still  are,  actors  in  the  great  national  develop- 
ment daily  unfolding  before  us.  The  germ  of  that  education  and 
training  lay  in  the  piety,  love  of  learning,  attachment  to  regulated 
liberty,  stern  independence,  inflexible  integrity,  simplicity,  and 
purity  of  life  of  our  Puritan  fathers ;  and  among  them  I  include- 
those  of  Dutch  and  French  extraction.  This  germ  sprang  up, 
bloomed,  and  bore  its  natural  fruit  in  the  last  century,  and  made 
the  American  people  what  they  were  when  they  asserted  and 
obtained  our  national  independence.  And  what  were  they? 
We,  their  children,  with  warm  and  grateful  hearts,  may  answer, 
They  were  devout,  learned,  lovers  of  constitutional  liberty,  sternly 
independent,  contenders  for  and  practisers  of  right,  simple  and 
unostentatious  in  their  manner  of  life,  afi'ectionate,  faithful,  and 
true  in  their  domestic  relations  and  duties— their  home,  to  them, 
the  sweetest,  dearest  spot  on  earth.  These  rare  and  high  quali- 
ties of  our  ancestors  fitted  them,  for  the  crisis  through  which  they 
passed,  and  enabled  them  to  meet  and  overcome  all  its  difficulties. 
Our  Eevolution  was  not,  like  most  others,  a  sudden  and  violent 
ebullition  of  passion,  overthrowing  on  the  instant  old  institutions 
and  substituting  new  ones  in  their  place,  which  again  soon  dis- 
appeared as  the  excitement  ceased,  and  the  nation  relapsed  into 
its  former  courses ;  but  was  a  change  gradually  made,  and  at  last 
perfected  by  the  people,  and  flowed  as  a  consequence  from  their 
21 
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principles  and  feelings.  It  was  of  slow  growth,  keeping  pace  with 
the  formation  of  the  national  character,  and  when  accomplished 
was  permanent,  because  the  new  institutions  sprang  from,  and 
were  adapted  to,  the  views  and  wants  of  those  who  established  them. 

The  wisdom  and  forecast  of  the  framers  of  our  state  and 
federal  constitutions  are  often  highly  commended,  and  some 
persons  are  so  extravagant  as  almost,  if  not  quite,  to  accord  to 
them  the  spirit  of  prophecy;  but  their  true  merit,  and  great 
indeed  it  was,  consisted  in  laying  aside  all  schemes  of  personal 
ambition  and  aggrandizement,  and  seeking  honestly  and  car- 
rying out  fairly  the  will  of  the  people,  or,  in  other  words,  estab- 
lishing forms  of  government  which  their  principles  and  wants 
indicated,  if  not  demanded.  The  wonderful  progress  which  the 
nation  has  made  under  these  institutions  during  the  last  fifty 
years,  is  owing,  I  apprehend,  as  a  primary  cause,  not  so  much  to 
their  excellence,  pre-eminent  though  it  may  be,  as  to  the  charac- 
teristics of  our  people.  We  have  been  hitherto,  as  a  nation, 
Christians,  acknowledging  our  dependence  upon,  and  seeking  the 
aid  and  protection  of,  the  Creator  and  Euler  of  the  earth.  We 
have  been  just  towards  other  nations,  wakeful  and  resolute  in 
maintaining  our  personal  and  national  independence,  frugal  and 
unostentatious,  lovers  of  our  homes,  and  sharers  of  the  delightful, 
purifying,  and  elevating  influences  of  the  domestic  circle.  These 
estimable  qualities  have  tempered  while  they  have  strengthened 
and  directed  our  enterprise. 

But  a  calm  and  intelligent  observer,  earnest  for  the  continued 
prosperity  of  our  country  and  the  exercise  of  a  healthful  influ- 
ence, by  our  people,  on  other  nations,  cannot  fail  to  see  indica- 
tions of  relaxing,  if  not  of  absolutely  falling  away,  from  our 
high-toned  national  attributes. 

Far  be  it  from  me  to  undervalue,  though  it  may  not  become 
me,  an  American  citizen,  to  speak  boastingly,  of  the  command- 
ing position  our  country  has  obtained,  and  now  holds  among 
the  nations  of  the  earth,  and  of  the  astonishing  progress  she  has 
made  in  all  the  elements  of  true  greatness.  Yet  every  candid 
and  well-informed  man  must  admit,  that  of  late  years  the  tend- 
ency of  things  is  to  weaken  the  binding  force  of  stern  moral 
principles,  and  to  depart,  in  our  manner  of  life,  from  the  fru- 
gality and  simplicity  of  former  years.     There  are  too  many  well- 
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ascertained  facts  which  furnish  decisive  evidence  of  this.  I  will 
mention  a  few  of  them. 

Our  history,  from  the  landing  of  our  Pilgrim  Fathers  to  the 
present  day,  shows  one  thing  most  clearly,  and  that  is,  that  our 
pulpit  has  always  inculcated  a  pure  and  inflexible  morality,  and 
enforced  the  obligations  of  duty  in  all  the  relations  of  life  by  the 
strongest  sanctions.  It  has  always  been,  and  still  is,  our  most 
honored  and  efiective  instrumentality  for  maintaining  a  pure  and 
lofty  national  morality.  The  unhappy  fact,  and  the  one  indi- 
cative of  our  moral  decline,  is  the  great  disparity  which  of  late 
years  has  arisen,  and  is  daily  increasing,  between  the  amount  of 
our  population  and  the  number  of  able  and  faithful  ministers  of 
the  Gospel. 

The  Bible,  until  Avithin  the  last  ten  or  fifteen  years,  was  used 
as  a  school-book  in  all  our  schools.  Many  in  this  audience  must 
remember  how  constantly  it  was  read  in  the  schools  they 
attended.  Not  only  were  portions  of  it  read  every  morning  in 
the  devotions  with  Avhich  the  schools  were  opened,  but  hourly 
during  the  day,  as  an  exercise  in  reading.  Thus  all,  who  during 
the  last  century  and  the  early  part  of  this  one,  enjoyed  no  other 
advantages  of  education  than  those  afibrded  by  our  ordinary 
schools,  were  acc[uainted  with  the  contents  of  the  Bible,  and  if 
the  precious  volume  did  not  prove  "  a  savour  of  life  unto  life ''  in 
the  salvation  of  their  souls,  it  imbued  their  minds  with  the  pure 
morality  which  it  teaches,  acquainted  them  with  the  solemn  sanc- 
tions of  moral  obligations,  gave  them  just  views  of  their  rights 
and  duties,  inculcated  the  true  principles  of  government — in  a 
word,  taught  them  to  be  just,  wise,  and  true  men.  While  enjoy- 
ing the  protection  aff'orded  by  our  institutions  and  laws,  we  over- 
look their  source  and  true  foundation.  There  is  not  a  principle 
of  government  announced  in  our  federal  or  state  contitution,  or 
a  principle  embodied  in  our  system  of  written  and  unwritten  law, 
the  prototype  of  which  cannot  be  found  in  the  Bible.  The 
scholar  and  jurist  who  will  analyze  our  constitution  and  laws, 
extract  and  set  forth  in  order  their  leading  principles,  and  j)lace 
them  in  juxta-position  with  their  originals  in  the  Bible,  will  per- 
form an  interesting  and  instructive  task,  and  give  to  the  Ameri- 
can public  a  very  valuable  book.  Many  a  judge  and  lawyer,  who 
have  studied  their  profession  with  more  assiduity  than  they  have 
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searclied  tlie  Scriptures,  are  little  aware,  that  in  many  instances 
they  are  enforcing  divine  precepts  while  executing  the  laws  of 
the  land ;  and  many  a  father  and  mother,  who  are  more  intent  on 
making  a  figure  in  life  than  in  storing  their  own  minds  or  those 
of  their  children  with  heavenly  wisdom,  would  be  amazed  to  learn 
that  they  hold  and  enjoy  their  houses  and  lands,  their  costly  fur- 
niture and  splendid  equipages,  hy  laws  recorded  and  first  declared 
in  the  oracles  of  Infinite  Wisdom.  This  hook,  the  very  fountain 
of  perfect  knowledge,  where  alone  can  be  found  the  precepts  and 
instructions  essential  to  the  right  culture  of  our  moral  nature, 
where  alone  an  American  citizen  can  find  the  fountains  from 
whence  flow  the  principles  of  his  government,  and  where  alone  he 
can  learn  the  lessons  of  wisdom  and  virtue,  which  qualify  him 
for  self-government — yes ;  this  book  is  no  longer  a  class-book  in 
our  public  schools. 

I  stop  not  to  inquire  how,  or  by  whom,  this  has  been  accom- 
plished, nor  whether  there  are  or  are  not  countervailing  benefits 
in  support  of  the  measure — I  simply  note  the  fact,  as  one  evidence 
of  a  decline  from  those  stern  principles  of  moral  rectitude,  which 
prevailed  in  former  years. 

Some  of  our  eminent  citizens,  whom  we  have  placed  in  sta- 
tions of  high  public  trust,  within  the  last  few  years  have  avowed 
a  loose  national  morality,  particularly  in  respect  to  the  acquisi- 
tion of  territory.  These  latitudinarians  cover  their  false 
doctrines  under  the  delusive  guise  of  our  country's  destiny.  Our 
beloved  country,  no  doubt,  has  a  destiny — a  high  and  glorious 
destiny — but  one,  I  trust,  to  be  accomplished  in  maintaining  the 
riglits  and  performing  offices  of  kindness  to  our  neighbors,  rather 
than  wresting  from  them  their  possessions.  Modern  French  his- 
tory teaches  a  solemn  lesson  on  the  subject  of  wrongful  national 
extension  and  aggrandizement,  under  the  delusion  of  thereby 
accomplishing  a  nation's  destiny.  While  Napoleon  with  his 
armies  was  devastating  Europe,  deluging  that  continent  with 
blood,  and  sending  hundreds  of  thousands  of  his  fellow-men  to 
untimely  graves,  he  was  said  to  be  fulfilling  his  destiny,  and 
under  this  specious  illusion  the  world  was  in  some  measure  recon- 
ciled to  his  appalling  crimes.  How  speedily  came  the  retribution 
we  all  know. 

Allow  me  to  mention  in  passing,  as  an  encouragement  to 
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meritorious  and  truly  patriotic  deeds,  that  while  the  bloody  feats 
performed  by  this  "  Man  of  Destiny,"  as  he  was  called,  on  the 
fields  of  Marengo,  Austerlitz,  and  the  like,  will  be  forgotten,  or 
remembered  only  to  be  condemned,  the  Code  Napoleon,  a  work 
of  peace,  wisdom,  and  patriotism,  will  be  held  in  profound  admira- 
tion and  respect.  This  body  of  wise  and  just  laws,  in  the  framing 
of  which  the  Emperor  exerted  his  best  talents,  have  remained  in 
operation,  and  protected  the  private  rights  of  Frenchmen  during 
ail  the  violent  revolutions  which  have  occurred  in  that  restless 
country  since  their  adoption,  'the  French  people  are  now  daily 
enjoying  the  priceless  blessing  of  good  laws,  faithfully  adminis- 
tered; and  while  this  living  witness  of  Napoleon's  wisdom  and 
patriotism  continues  to  speak  in  the  presence  of  his  country- 
men, they  will  love  and  revere  his  name.  This  monument  of  his 
true  greatness  will  stand,  not  only  as  long  as  France  shall  have  a 
name  and  a  place  on  the  earth,  but  as  long  as  the  principles  of 
justice  and  right  shall  command  the  homage  of  men. 

We  must  return  to  our  subject. 

The  countenance,  though  small,  which  our  people  have  given 
to  the  loose  doctrines  before  mentioned,  respecting  the  acquisi- 
tion of  territory,  or  rather,  perhaps,  I  should  say,  their  omission 
to  meet  them  with  a  decided  and  universal  denunciation,  augurs 
unfavorably  of  a  steady  and  firm  adherence  to  those  principles  of 
national  right,  which  we  have  hitherto  advocated  and  prac- 
tised. 

I  will  mention  only  one  more  evidence  of  our  departure  from 
the  good  ways  of  our  fathers. 

We  are  putting  too  high  a  value  on  the  pomp  and  circum- 
stance of  life.  We  are  eager  for  wealth,  not  to  use  so  much  for 
the  culture  of  our  minds  and  hearts  and  the  intellectual  and 
moral  improvement  of  the  human  family,  as  to  display  it  in 
costly  establishments  and  expensive  living.  This  is  very  obvious 
in  our  cities,  and  especially  in  our  commercial  metropolis.  But 
everywhere,  throughout  our  whole  country,  the  tendency  of  the 
general  taste  is  towards  ostentatious  display.  The  qualities  of 
the  mind  and  heart  are  too  little  valued  in  comparison  with  the 
trappings  of  wealth.  Our  institutions  were  established  for  a 
frugal  people,  who  practised  the  virtues  of  economy  and  self- 
denial.     We  depart  from  the  spirit  of  those  institutions  and  the 
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exami^le  of  our  fathers  when  we  place  riches  before  intellectual 
endowments  and  moral  worth. 

These  general  views  of  the  progress  of  our  country,  and  the 
presentation  of  some  of  the  points  where  commencement  of 
decay  shows  she  requires  strengthening  and  guarding,  Avill  enable 
me  to  speak  more  directly  and  intelligibly  to  the  specific  inquiry 
in  hand,  viz.,  What  are  the  duties  of  our  educated  citizens,  aud 
particularly  of  parents  and  teachers,  in  connection  with  the  rapid, 
onward  movement  of  the  nation  ? 

The  first  of  their  duties  is  the  ascertainment  and  due  appreci- 
ation of  the  responsibility  resting  on  them. 

We  think  of  almost  eA-ery  duty  before  this  one.  Few  of  us  stop, 
in  our  pursuit  of  riches  and  strife  for  distinction,  to  take  thought 
of  the  rapid  strides  Avith  which  our  country  is  moving  on  to  colossal 
dimensions  and  power ;  and  fewer  still,  indeed  scarce  any  one, 
occupies  a  moment  in  considering  the  nature  and  extent  of  his 
accountability  to  his  country,  the  world,  and  his  God,  for  the 
agency  he  exercises,  or  omits  to  exercise,  in  directing  the  influ- 
ence this  already  great,  and,  in  prospect,  mighty,  nation  will  exert 
for  good  or  evil  on  the  human  family. 

Let  any  one  of  us  who  has  enjoyed  the  advantage  of  an 
education,  and  Avhose  mind  is  stored  with  useful  knowledge,  put 
to  himself  the  question,  What  have  I  spoken  or  written  to  form 
a  sound  public  sentiment,  or  direct  the  energies  of  my  country  to 
right  ends  ?  The  answer,  candidly  given,  I  apprehend,  will  in 
no  instance  be  entirely  satisfactory,  and  in  most  instances  pro- 
duce only  mortification  and  regret ;  and  when  the  further  ques- 
tion is  asked.  What  have  I  done,  in  view  of,  and  with  reference 
to,  the  prof/ress  of  my  country,  to  keep  her  public  sentiment  in 
right  channels,  and  maintain  her  national  morality  in  pristine 
purity  ?  the  answer,  I  fear,  will  humble  the  inquirer,  and  obhge 
him  to  confess  his  utter  delinquency. 

These  questions  may,  and  should  be,  put  to  herself  by  every 
educated  American  lady.  The  kind  regard  and  just  respect  Avith 
which  American  Avomen  are  treated  on  American  soil,  is  one  of 
the  best  traits  of  our  national  character,  and  adds  greatly  to 
their  means  of  usefulness.  In  no  sphere  of  her  duty  is  woman 
more  lovely  or  potential  than  in  moulding  the  will  and  leading 
the  thoughts  of  man.     In  our  happy  land  she  takes  a  large  share. 
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and  incurs  a  like  responsibility,  in  forming  public  opinion  and 
inculcating  a  sound  morality.  Her  power  for  good  is  great,  and 
let  her  see  to  it  that  this  power  is  so  exerted,  that  the  nation  who 
holds  her  in  the  highest  estimation,  as  it  spreads  over  our  conti- 
nent and  controls  the  world,  shall  uphold  right,  denounce  wrong, 
maintain  peace,  and  show  good-will  to  man. 

There  is  another  class  of  our  citizens  on  whom  the  responsi- 
bility of  which  we  are  speaking  presses  with  a  still  heavier  weight, 
and  on  whom  a  still  stronger  obligation  rests  to  appreciate  and 
meet  it.  They  are  parents  and  teachers.  The  children  and 
youth  now  trained  and  taught  by  them  will  be  a  part  of  the  one 
hundred  millions  of  people  who  will  constitute  the  citizens  of  the 
United  States  of  America  at  the  close  of  this  century.  Who  can 
tell  the  terror,  or  love,  the  banner  of  our  country,  the  stars  and 
stripes,  will  that  day  carry  to  the  hearts  of  men?  Will  the 
nations  of  the  earth  tremble  with  fear,  or  their  grateful  hearts 
swell  with  joy,  as  our  proud  flag  approaches  their  shores  ? 
Answer,  ye  fathers,  whose  sons  and  daughters  treasure  up  your 
words  of  counsel  and  instruction,  and  bear  on  their  hearts  the 
impress  of  your  example.  Answer,  ye  mothers,  whose  union 
with  a  beloved  husband  a  gracious  God  has  crowned  with  the  gift 
of  immortal  spirits  to  train  for  His  glory  and  the  good  of  His 
creatures.  Answer,  ye  teachers,  ye  men  of  learning,  who  are 
honored  with  the  truly  noble  office  of  instructing  American 
youth,  and  storing  their  minds  Avith  principles  and  know- 
ledge for  the  discharge  of  duties  which  will  affect  the  whole 
human  family  for  weal  or  woe.  Let  each  parent  and  teacher 
ask  himself,  what  education  or  instruction  he  has  given  to  his 
child  or  pupil  in  view  of  preparing  him  for  the  duties  which  the 
approaching  vastness  of  our  country  and  nation  will  cast  upon 
him.  A  conscientious  answer  Avill  lead  to  a  knowledge  of  past 
deficiencies,  and  point  out  the  line  of  duty  for  the  future. 

The  next  duty  I  will  speak  of  relates  to  home  influences  in 
the  formation  of  character. 

Our  word  liome  conveys  to  the  mind  a  combination  of  hal- 
lowed thoughts  and  sympathies,  which  may  be  felt  but,  cannot  be 
described.  Montgomery  has  attempted  it  in  his  well-known 
lines,  which  are  familiar  to  many,  and  should  be  to  all.  With 
your  leave,  I  will  repeat  them : 
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"  There  is  a  land  of  every  land  the  pride, 
Beloved  by  Heaven  o'er  all  the  world  beside ; 
Where  brighter  suns  dispense  serener  light, 
And  milder  moons  emparadise  the  night ; 
A  laud  of  beauty,  virtue,  valor,  truth, 
Time-tutor'd  age,  and  love-exalted  youth ; 
The  wandering  mariner,  whose  eye  explores 
The  wealthiest  isles,  the  most  eu chanting  shores. 
Views  not  a  realm  so  bountiful  and  fair. 
Nor  breathes  the  spirit  of  a  purer  air ; 
In  every  clime  the  magnet  of  his  soul, 
Touch'd  by  remembrance,  trembles  to  that  pole ; 
For  in  this  land  of  Heaven's  peculiar  grace. 
The  heritage  of  nature's  noblest  race, 
There  is  a  spot  of  earth  supremely  blest, 
A  dearer,  sweeter  spot  than  all  the  rest, 
Where  man,  creation's  tyrant,  casts  aside 
His  sword  and  sceptre,  pageantry  and  pride. 
While  in  his  soften'd  looks  benignly  blend 
The  sire,  the  son,  the  husband,  brother,  friend ; 
Here  woman  reigns ;  the  mother,  daughter,  wife. 
Strews  with  fresh  flowers  the  narrow  way  of  life; 
lu  the  clear  heaven  of  her  delightful  eye. 
An  angel-guard  of  loves  and  graces  lie ; 
Around  her  knees  domestic  duties  meet. 
And  fireside  pleasures  gambol  at  her  feet. 
'  Where  shall  that  land,  that  spot  of  earth,  be  found  ? ' 
Art  thou  a  man  ?  a  patriot  ?  look  around  ; 
Oh,  thou  shalt  find,  howe'er  thy  footsteps  roam. 
That  land  thy  country,  and  that  spot  thy  home." 

This  description,  beautiful  and  toucliing  as  it  is,  has  one 
prominent  defect.  The  family  altar  is  not  mentioned,  and  no 
picture  of  "  sweet  home  "  is  perfect  in  which  that  has  not  a  place. 
Burns,  more  true  to  nature,  has  not  forgotten  it  in  his  inimitable 
description  of  the  cotter's  home,  and  presents  it  in  the  following 
affecting  lines : 

"  The  cheerfu'  supper  done,  wi'  serious  face. 
They,  round  the  ingle,  form  a  circle  wide. 
The  sire  turns  o'er  wi'  patriarchal  grace. 
The  big  ha'-Bible,  ance  his  father's  pride, 
*****         «         -s-         * 

And  '  Let  us  worship  God  ! '  he  says,  with  solemn  air. 
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*  4f  *  *  *  *  ii  * 

Then,  kneeling  down,  to  Heaven's  eternal  King 
The  saint,  the  father,  and  the  husband  prays." 

It  has  beeu  often  said,  and  probably  with  trutli,  that  the 
Anglo-Saxon  is  the  only  race  of  men  who  have  homes  in  the  true 
sense  of  that  delightful  term.  I  think  it  may  be  said  with 
greater  accuracy  that  only  those  nations  who  have  adopted  the 
principles  of  the  common  law,  and  by  tliem  regulated  their 
domestic  relations,  have  homes.  That  system  of  laws,  prevailing 
in  England  and  brought  to  this  country  by  our  forefathers,  has 
made  our  homes  wliat  they  are  ;  and  I  cannot  forbear  the  remark, 
tliat  it  is  deplorable  that  our  Legislature,  giving  heed  a  few  years 
since  to  the  Avorse  than  foolish  cry  of  "  woman's  rights,"  passed  a 
law  which  will  reduce  the  sacred  and  blessed  bond  of  marriage 
to  a  mere  partnership  between  husband  and  wife;  and  for  the 
loveliness  and  purity  of  this  happy  union,  we  shall  have  in  this 
state  the  chilling  indifference  and  offensive  immorahties  which 
prevail  in  countries  where  similar  laws  regulate  this  important 
domestic  relation.  Tlie  public  have  not  yet  seen  and  felt  the 
effect  of  this  statute.  When  they  do,  I  trust  it  will  be  denounced 
and  repealed. 

Our  homes  have  hitherto  been  the  delightful  sanctuaries  of 
our  liest  thoughts  and  feelings.  They  must  be  kept  so,  if  we 
would  be  a  truly  great  and  virtuous  people.  But  our  homes  have 
heretofore,  and  must  hereafter,  perform  a  still  more  important 
office.  They  must  mould  the  hearts  and  minds  of  our  children 
into  models  of  republican  excellence.  There  they  must  be 
imbued  with  the  pure  morality,  the  stern  integrity,  the  steady 
independence,  the  simple   tastes,  the  frugal  habits— in  a  word, 

they  must  there  obtain  the  elements  of  American  character 

there  receive  the  foundation  of  those  qualities  which    fit  them 
for  their  high  duties. 

To  make  home  an  officient  instrumentality  to  accomi^lish  this 
purpose,  it  must  be  pleasant  and  inviting. 

To  make  it  so,  is  woman's  right  and  duty.  Home  is  her 
empire.  Here  the  mother,  daughter,  sister,  wife,  can,  if  she 
will, 

"  Strew  with  fresh  flowers  the  narrow  way  of  life." 
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She  has  it  in  her  power  to  draw  liomeward,  and  bring  within 
the  reach  of  domestic  influence, 

The  sire,  the  sou,  the  husband,  brother,  friend  ; " 

and  when  there,  by  Avinning  grace  and  a  well-stored  mind,  to 
delight  and  instruct  him,  mould  his  will,  and  direct  his  thoughts 
to  noble  ends.  The  charm  of  home  is  almost  wholly  hers  to  be- 
stow or  withhold.  Neatness,  order,  quietness,  cheerfulness,  are 
all  her  own.  She  may  diffuse  them  with  a  bountiful  hand,  and 
render  her  house  a  delightful  abode.  Amusements  and  topics 
of  conversation  are  also  subject  to  her  selection  and  control.  In 
fine,  she  is  the  reigning  spirit,  and  at  her  pleasure  can  give  light 
and  life  in  this  her  own  dominion. 

Our  dwelHngs  ought  also  to  be  so  constructed  as  to  give 
them  a  domestic  air,  and  encourage  social  and  home  feelings. 
There  is  more  in  this  than  is  generally  supposed.  The  internal 
divisions  and  construction  of  some  houses  are  such  as  to  give 
them  an  open,  vacant,  and  unsocial  air,  which  discourages  and 
repels  domestic  feelings.  A  dweller  in  them  feels  as  if  he  was 
still  homeless,  and  a  child  reared  in  them  never  imbibes  a  strong 
home-feeling.  A  house  planned  and  built  for  large  entertainments, 
balls,  and  display,  as  too  many  of  our  modern  dwellings  are,  is  no 
place  to  form  the  young  heart  for  domestic  life  and  duties,  and 
cherish  the  sweet  sympathies  of  home.  There  may  be  taste,  and 
even  elegance,  but  when  the  door  opens  and  the  inmate  enters, 
the  very  arrangement  and  aspect  of  the  house  should  invite  to 
comfort,  repose,  sociality,  and  peace. 

Nor  should  the  location  and  exterior  of  the  dwelling  be  disre- 
garded. When  circumstances  will  permit,  a  pleasant  spot  should 
be  selected  for  a  home.  The  scenery  which  surrounds  us  in  early 
life  has  much  to  do  with  the  formation  of  our  character.  His- 
tory, biography,  and  observation  establish  the  truth  of  this 
remark.  There  is  a  strong  sympathy  between  the  human  heart 
and  the  works  of  creation.  The  beauties  of  nature  touch  the 
spirit  of  man.  They  are  all  divine,  and  awaken  in  the  young 
soul  pure,  lofty,  and  oftentimes  heavenly  aspirations.  The  tree, 
the  grove,  the  hill,  the  rivulet,  the  lawn,  the  meadow,  are  also 
objects  of  endearment,  and  draw  the  wanderer  home.  The 
exterior  of  our  dwellings  should  not  wear  a  naked,  solitary,  and 
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unsocial  aspect,  nor  a  stately  and  forbidding  one.  It  should  Ijear 
tlie  impress  of  comfort  and  retirement ;  and  if  the  location  will 
permit,  the  shady  tree,  the  flowering  shrub,  the  evergreen,  and 
the  lawn  should  give  it  gracefulness  and  beauty. 

Tut  the  crowning  grace  to  render  home  an  efficient  agency 
for  training  youth  is  the  spirit  which  pervades  and  the  mind 
which  controls  it.  Here  is  a  post  of  duty  on  w^iich  parents 
should  never  sleep;  and  yet  how  few  parents  cultivate  their 
minds  and  discipline  their  spirits,  with  a  view  to  qualify  them- 
selves for  the  discharge  of  their  duty  to  their  children  in  the 
domestic  circle  ?  How  painful  the  thought,  that  many  fathers 
waste  precious  hours  daily  the  year  through,  and  even  year  after 
year,  in  amusements  which  only  gratify  the  senses,  when  they 
might  spend  those  hours  in  some  useful  and  elevating  pursuit, 
and  thereby  not  only  set  a  good  example  before  their  children, 
but  acquire  knowledge  and  ability  to  instruct  and  guide  them. 
More  painful  still,  is  the  spectacle  of  a  mother,  who  worse  than 
wastes  hours  and  days  in  reading  silly  tales  of  fiction,  when  she 
might  employ  the  time  in  storing  her  mind  with  golden  lore, 
with  wdiich  to  enrich  the  opening  intellects  of  her  sons  and 
daughters. 

The  field  is  wide  for  surveying  and  enforcing  the  obligations 
of  parents  to  diffuse  a  right  spirit,  to  encourage  and  direct  a 
proper  train  of  thought,  and  improve  the  means  of  instruction 
furnished  in  the  home  over  which  they  preside.  But  my  present 
object  is  to  bring  to  their  view  only  one  point  of  this  field;  and 
that  is,  the  increased  force  of  those  obligations  ai'ising  from  the 
fact,  that  the  sons  and  daughters  now  under  their  training  will 
exercise  an  influence  and  fill  a  sphere  of  usefulness  immeasurably 
greater  than  we  now  do.  Let  the  father  and  the  mother  remem- 
ber, that  the  principles  they  are  now  inculcating  by  example  and 
precept  on  their  son  or  daughter,  will  unfold,  mature,  and  form  a 
part  of  the  public  sentiment  of  this  great  nation  at  the  close  of 
this  century— that  an  article  which  that  son  may  write  for  a 
public  journal,  or  a  speech  he  may  deliver  at  a  public  meeting,  or 
in  a  deliberative  assembly— that  a  thought  which  that  daughter 
may  suggest  to  a  husband  of  talent,  or  convey  herself  to  the  pub- 
lic through  the  magazine  or  journal,  may  move  the  nation  and 
afiect  the  world. 


332  ARGUMENTS,   SPEECHES,   ADDRESSES, 

The  next  and  last  duty  of  which  I  Avill  speak,  in  view  of  tlie 
progress  of  our  country,  is  that  which  devolves  on  teachers  of 
our  youth. 

The  good  and  faithful  Fenelon,  when  he  accepted  the  honor- 
able and  responsible  appointment  of  tutor  to  the  young  Duke  of 
Burgundy,  the  heir-apparent  to  the  French  crown,  and  always 
while  discharging  the  duties  of  his  position,  was  deeply  impressed 
with  the  thought  that  the  prosperity  and  happiness  of  the  French 
nation  depended  on  the  ability  and  fidelity  with  which  he  executed 
his  high  trust.  He  was  earnest  for  the  welfare  of  his  pupil,  as  an 
individual,  in  this  life  and  the  life  to  come,  yet  the  inestimable 
blessing  of  a  wise  and  virtuous  ruler  to  his  beloved  France, 
and  his  more  beloved  countrymen,  was  the  impelling  motive 
to  writing  the  interesting  and  valuable  books  which  he  did  for 
the  improvement  and  instruction  of  his  charge,  and  to  his  un- 
ceasing efforts  to  make  him  a  good  and  wise  man.  The  success 
of  Fenelon  should  be  an  encouragement  to  all  who  have  the 
training  and  instruction  of  youth,  to  persevere  though  the  objects 
of  their  care  may  be  unpromising.  This  Duke  of  Burgundy, 
when  handed  over  to  his  tutor,  was  a  perverse,  bad-tempered, 
wicked  French  boy.  The  true  and  faithful  man  labored  perse- 
veringly  until  he  made  him  a  good  and  a  wise  prince ;  and  Avhen 
removed  by  death  in  his  young  manhood,  before  he  reached  the 
throne,  France  mourned  deeply  and  sincerely.  Although  young, 
and  brief  and  limited  his  career  of  usefulness,  he  yet  reaped  a 
patriot's  rich  reward — 

"  His  country's  tears  bedew'd  his  cold  hearse." 

The  training  of  American  youth  in  the  present  stage  of  our 
nation's  progress,  is  a  more  responsible  trust  than  even  that  com- 
mitted to  Fenelon ;  inasmuch  as  the  youth  of  this  day  will  guide 
our  future  mighty  empire,  and  the  happiness,  not  only  of  one 
hundred  millions  of  Americans,  but  of  the  whole  human  family, 
will  depend  on  them.  It  is  an  interesting  fact,  that  every  Amer- 
ican youth  is  an  heir  to  the  American  crown.  Each  one  is  in 
the  line  of  succession  and  in  equal  degree.  Each  youth  is  also 
a  like  heir  to  every  post  of  honor,  profit,  and  influence  in  the 
country ;  and  although  no  one  in  particular  is  certain  of  the 
inheritance,  yet  it  is  certain  that  several.,  even  many  of  them,  will 
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obtain  it.  That  youtli  may  iioav  bo  receiving  his  education  in 
this  college — may  now  hear  my  words — wlio  shall  be  the  Chief 
Magistrate  of  this  nation.  How  important  to  the  well-being  of 
our  countrymen  and  fellow-men,  that  the  true  elements  of  Amer- 
ican character  should  be  deeply  and  firmly  planted  in  his  bosom. 
Say  not  his  elevation  is  too  improbable  to  form  a  basis  for  duty. 
Read  an  account  of  the  youth  and  early  manhood  of  Presidents 
Van  Buren,  Fillmore,  and  Pierce,  and  you  will  see  that  there 
are  many  youth  now  under  instruction  in  this  institution, 
who  have  better  grounds  to  expect  that  greatest  earthly 
honor  than  either  of  those  distinguished  gentlemen  had  in  his 
youth. 

The  sovereign  power  in  this  country,  however,  rests  where  it 
does  in  no  other  land.  It  lies  in  the  free  will  of  the  people,  and 
that  will  constitutes  public  sentiment.  Neither  our  laws  or  con- 
stitutions, state  or  general,  can  stand  a  day  in  opposition  to  the 
will  of  the  nation.  The  former  are  repealed,  and  the  latter 
amended  or  abrogated,  whenever  public  sentiment  so  decrees. 
'•'We  live,  and  move,  and  have  our  being,"  as  a  nation,  in  public 
opinion.  Our  laws  and  constitutions  are  only  expressions  of 
that  opinion.  Our  educated  youth  of  this  day,  as  a  body,  must 
and  will  form  the  public  sentiment,  and  thereby  hold  and  exer- 
cise the  sovereign  power  of  the  country.  Hence,  there  is  not  a 
youth  in  the  land,  male  or  female,  whose  education  is  not  of  great 
consequence  to  the  country  and  the  world.  Each  Avill  certainly 
have  and  exercise  a  portion  of  sovereign  power.  How  great  a 
portion  of  that  power  each  one  shall  have,  and  to  what  end,  good 
or  evil,  exercise  it,  greatly  depends  on  the  extent  and  character 
of  the  education  received.  Where  is  the  conscientious  instructor 
of  American  youth,  who  estimates  candidly  and  understandingly 
his  duty  and  responsibility,  who  does  not  feel  that  he  is  not  suffi- 
cient of  himself  for  his  high  trust ;  and  that  he  must  have  the  bless- 
ing of  heaven,  and  the  aid  of  Infinite  Wisdom,  to  discharge  well 
his  duty.  If  the  post  of  honor  is  the  post  of  responsibility,  as  it 
generally  is  and  ought  always  to  be,  who  more  deserves  the  grati- 
tude of  his  fellow-men  than  the  able  and  faithful  teacher  of  our 
youth  ?  No  position  presents  a  larger  field  of  usefulness,  or  ad- 
dresses to  the  incumbent  stronger  or  higher  motives  for  faithful 
discharge  of  duty  than  his.     The  mind  cannot  comprehend  Ian- 
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gnage,  much  less  express,  the  effects  on  the  human  famil}^  of  one 
sound  principle  effectually  imbedded  in  the  heart  of  an  American 
youth  of  talents.  The  teacher  who  does  only  that,  accomplishes 
a  great  work  for  his  race,  and  if  he  does  it  often  and  continually 
for  a  life,  how  can  avc  measure  the  extent  of  his  reward,  or  count 
the  debt  of  gratitude  to  which  he  is  entitled  ?  ISTo  teacher, 
however  large  his  endowments,  or  high  his  qualifications, 
can  hoj)e  to  magnify  his  office.  His  office  will  ever  magnify 
him. 

The  youth  who  have  heard  the  preceding  remarks  will  not 
fail  to  have  observed  how  deeply  they  are  interested  in  the  sub- 
ject. The  history  of  the  world  does  not  present  another  such  a 
field  for  effort  as  this  day  lies  open  before  American  youth. 
Were  there  time,  I  should  take  pleasure  in  surveying  with  those 
present,  and  opening  to  view,  the  various  long  and  wide  avenues 
to  usefulness  and  distinction,  which  the  certain  and  prospective 
greatness  of  our  country  invites  them  to  enter.  But  there  is  not ; 
and  I  will  only  say  to  them,  that  Avhen  their  minds  stretch  for- 
ward into  active  life,  and  they  view  in  prospect  the  goal  they 
hope  to  reach,  they  should  always  entertain  a  realizing  sense  of 
the  truth,  that  the  severer  virtues  constitute  the  elements  of  Ameri- 
can character,  and  that  the  cultivation  and  practice  of  them  give 
it  its  distinctive  excellence.  No  youth  of  intelligence,  living  in 
this  era  of  our  history,  will,  nor  ought  he  to,  underrate  his  own 
value  to  his  country  and  the  world.  While  he  should  rightly  esti- 
mate his  own  great  worth,  however,  let  him  beware  of  and 
promptly  suppress  all  emotions  of  elation  and  pride,  and  remem- 
ber that  "  The  meek  shall  inherit  the  earth." 

Sam'l  a.  Foot. 
Geneva,  July  1, 1S53. 
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No.  XLIII.— Vol.  1,  p.  299. 
dedication  of  a  Ce7nete7y. 

Mt  Friends: — In  obtaining  and  setting  apart  this  beautiful 
piece  of  ground  for  a  burial-place,  you  have  followed  the  prompt- 
ings of  affection,  and  the  example  of  the  wise  and  good  in  every 
age,  from  the  time  when  Abraham  purchased  the  field  of  Ephron, 
containing  the  cave  of  Machpelah,  to  the  present  day.  Here,  you 
intend  that  your  own  bodies  and  those  of  your  children,  relatives, 
and  friends  shall  be  laid,  and  here  lie  undisturbed  till  the  last 
trumpet  shall  call  the  dead  from  their  graves,  and  "  this  corrupti- 
ble put  on  incorruption,  and  this  mortal  put  on  immor- 
tality." 

When  death  comes  and  dissolves  the  mysterious  union  of  the 
body  and  spirit,  we  reluctantly  admit  the  thought  that  all  of  life 
is  gone.  We  still  stand  around  and  look  upon  the  cold  itiani- 
mate  body  with  interest,  respect,  and  solemnity.  We  are  con- 
scious of  a  lingering  feeling  that  we  are  viewing  something  be- 
side a  mere  mass  of  decaying  matter;  and  when  our  duty  to  the 
living  requires  us  to  bury  our  dead  out  of  our  sight,  memory 
retains  the  image  of  the  form  which  we  have  laid  in  the  grave  to 
moulder.  But  when  death  enters  our  own  domestic  or  social 
circle,  and  dissolves  the  sacred  bond  which  unites  husband  and 
wife,  or  removes  a  revered  and  beloved  parent,  an  affectionate 
and  dutiful  child,  a  kind  sister,  a  manly,  warm-hearted,  noble 
brother,  or  a  faithful  and  devoted  friend,  then  our  bereaved 
hearts  repel  the  thought,  that  the  form  which  in  life  was  full  of 
activity,  beamed  with  intelligence,  glowed  with  feeling  and  senti- 
ment, and  buoyant  with  joy  and  hope,  is,  when  the  spirit  is  gone, 
only  senseless  clay ;  and  long  after  decay  has  done  its  work,  and 
dust  is  mingled  with  dust,  we  retain  a  vivid  recollection  of  the 
image  and  virtues  of  the  departed  one ;  we  cherish  and  remember 
the  manly  form,  steady  affection,  watchful  care,  and  perhaps 
christian  spirit  of  a  husband,  the  kind  offices  and  devoted  affec- 
tion of  a  wife,  a  father's  counsel,  faithful  admonitions,  liberal 
gifts,  fervent  prayers,  and  earnest  efforts  for  the  temporal  and 
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spiritual  welfare  of  his  children,  the  tender  and  enduring  love, 
patient  forbearance,  and  unceasing  care  of  a  mother — the  affection, 
winning  ways,  and  opening  faculties  of  a  child — the  noble  bear- 
ing, true  heart,  and  bright  intellect  of  a  brother — the  graceful  man- 
ners, cheerful  temper,  and  unwavering  affection  of  a  sister,  and 
the  social  feelings,  sincerity,  and  disinterestedness  of  an  attached 
friend.  Those  of  us  who  stand  in  any  of  these  endearing  rela- 
tions, and  survive  those  Avhom  we  love  and  admire,  never  do,  and 
never  can,  allow  the  thought  that  their  death  separates  them 
from  us  forever.  As  the  restlessness,  discontent,  and  a  continual 
reaching  after  something  unattainable,  felt  by  all  in  this  life, 
indicate  the  immortality  of  the  soul,  so  does  this  lingering  hope 
of  meeting  again  those  dear  to  us  in  this  world,  and  who  have 
been  removed  by  death,  confirm  the  delightful  thought  imper- 
fectly revealed  in  Holy  Writ,  that  we  shall  meet  and  recognize 
each  other  in  the  Avorld  of  spirits. 

It  is,  then,  natural  and  not  unreasonable  that  loving  hearts 
should  wish  to  lie  beside  each  other  in  the  grave.  Husband  and 
wife,  who  have  lived,  and  labored,  and  mourned,  and  rejoiced,  and 
prayed,  and  worshipped  together,  do  not  wish  to  be  separated  in 
death ;  they  desire  to  slee])  the  long  sleep  of  the  grave  beside 
each  other,  and  if  brother  and  sister  in  Christ,  they  hope  to  rise 
together  on  the  great  day  of  account,  and  as  disembodied  spirits 
together  join  the  assembly  of  the  saints  in  glory.  So  parents  and 
children,  brothers  and  sisters,  friends  and  neighbors,  who  have 
loved  and  esteemed  each  other  in  life,  and  been  nnited  by 
bonds  of  affection  and  reciprocal  kindnesses,  are  unwilling  to  be 
divided  and  scattered  in  death.  They  wish  to  lie  near  each 
other  in  their  graves,  and  occupy  the  same  hallowed  ground. 

You,  my  hearers,  and  your  children  after  you,  will  enjoy  the 
melancholy  though  soothing  anticipation  of  resting  in  your 
graves  beside  those  who  loved  you  in  life.  Many  of  you  will  be 
allowed  to  live  after  many  others  of  you  have  gone  to  your  long 
rest ;  and  as  those  who  survive  walk  over  these  grounds,  and 
look  at  the  monuments  which  mark  the  places  where  the  others 
lie,  death  will  be  disarmed  of  some  of  its  terrors  by  the  thought 
that  when  they  are  called  to  their  final  home,  they  will  be  laid 
beside  those  who  were  dear  to  them  in  life. 

This  sentiment  of  companionship  in  the  grave,  and  the  love 
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and  resi:)ect  which  the  living  entertain  for  the  memory  of  the 
worthy  dead,  have  led  to  the  bnilding  of  tombs  and  the  establish- 
ment of  public  cemeteries  among  all  civilized  nations.  The 
Egyptians  erected  their  pyramids,  and  the  Greeks  and  Eomans 
their  temples,  over  the  graves  of  their  kings  and  distinguished 
men.  And,  in  cacli  nation,  public  burial-places  were  provided 
and  held  sacred,  and  in  them  the  living  were  allowed  to  deposit 
their  dead  in  the  confidence  that  their  remains  Avould  never  be 
disturbed.  Even  the  savages  of  our  own  wilderness  feel  liuman 
ties  so  strongly,  and  have  so  firm  a  faith  in  the  existence  of  the 
Great  Spirit,  and  of  a  life  beyond  the  grave,  that  they  not  only 
bury  their  dead  with  ceremonial  solemnity,  but  provide  a  com- 
mon tomb,  in  which  their  braves,  who  have  fought  side  by  side 
in  life,  sleep  side  by  side  in  death — and  in  which  the  Indian 
family,  who  have  lived  and  wandered  and  suffered  together,  arc 
permitted  to  rest  together  in  their  final  home.  Over  these  tombs 
the  untutored  but  warm  heart  has  raised  mounds  of  earth,  and 
to  these  sepulchres  of  their  fathers  the  sons  of  the  forest  make 
annual  pilgrimages. 

But  the  Christian  dispensation,  revealed  in  the  Old  and  New 
Testament,  disclosing,  as  it  does,  in  letters  of  living  light,  thc' 
existence  of  our  God,  the  immortality  of  the  soul,  the  resurrection 
of  the  body,  redemption  by  our  Saviour,  and  an  eternity  of  bliss 
in  the  presence  of  God,  heightens  and  strengthens  the  feeling  to 
honor  and  lay  in  undisturbed  repose  the  bodies  of  those  we  love, 
and  hope  to  meet  in  heaven.  In  accordance  Avith  this  senti- 
ment, sanctioned  and  confirmed  by  divine  teaching,  and  for  our 
example,  the  Father  of  the  Faithful  procured  the  cave  of  Mach- 
pelah,  and  in  it  he  and  Isaac,  and  Jacob,  Sarah,  and  Rebecca  and 
Leah  were  buried.  Under  the  new  dispensation,  and  as  Chris- 
tianity spread  and  acquired  influence,  the  sepulchres  of  the  mar- 
tyrs and  other  Christians  were  treated  with  still  greater  regard. 
The  former  were  considered  sacred,  and  churches  and  chapels 
were  erected  over  them  ;  and  the  latter  were  placed  near  the  for- 
mer, and  often  in  the  churches,  it  being  held  an  honor  to  be 
buried  near  the  sepulchre  of  a  holy  martyr. 

As  Cliristianity  extends  and  gives  tone  to  public  sentiment, 
respect  for  the  dead  is  augmented,  and  greater  attention  paid  to 
the  places  where  they  are  laid.    This  remark  is  especially  true 
22 
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of  our  own  country,  and  is  a  gratifying  evidence  of  our  progress 
in  Christian  feeling.  You  Avill  readily  call  to  mind  the  beautiful 
cemeteries  near  the  cities  of  New  York,  Boston,  Albany,  Eoches- 
ter,  and  many  other  cities  and  villages,  too  numerous  to  mention; 
and  to  the  honored  list  will  be  added,  hereafter,  this  respectable 
town. 

Allow  me  to  congratulate  you  on  the  acquisition  and  dedica- 
tion of  this  beautiful  and  appropriate  lot  of  land  as  a  public 
cemetery.  The  measure  furnishes  high  evidence  of  your  liber- 
ality, taste,  and  Christian  character.  I  claim  a  right  to  share, 
und  do  share  with  you,  the  gratification  which  its  accomplish- 
ment justly  affords.  Although  I  left  this  town  many  years  since, 
yet  here  Avas  I  born  and  reared,  and  my  father  before  me.  The 
very  farm  which  my  grandfather  purchased  in  a  state  of  nature, 
and  cleared,  and  on  which  he  raised  a  numerous  family,  is  now 
owned  and  occupied  by  one  of  his  lineal  descendants.  On  it  my 
parents  spent  a  life  of  toil  to  support  and  educate  a  tiimily  of 
sons  and  daughters.  In  yonder  burying-ground  are  the  graves 
of  my  ancestors,  of  my  relatives,  and  of  many  of  my  playmates 
in  childhood ;  Avhile,  through  your  kind  remembrance  and 
friendly  partiality,  I,  the  youngest  and  almost  the  last  of  a  large 
family,  am  here,  with  the  marks  of  age  upon  me,  to  assist  you 
in  dedicating  this  spot  of  earth  to  the  services  of  the  dead,  and 
providing  for  their  ashes  "a  field  of  peace."  Whenever  my 
thoughts  carry  me  back,  as  they  do  irresistibly  on  this  occasion, 
to  the  morning,  in  this  very  month,  when  a  mere  boy  and  on 
foot,  but  full  of  youthful  energy  and  hope,  I  left  my  father's 
bouse  to  receive  in  another  state  the  proffered  aid  of  an  elder 
brother  to  obtain  an  education,  and  I  recall  the  spectacle  of  the 
old  red  house,  and  of  my  aged  parents,  who,  in  parting  Avith  me 
that  morning,  parted  Avith  their  last  child  at  home,  standing 
together  at  the  southwest  corner  of  it,  looking  after  me  as  I  rose 
the  hill  northward,  until  a  turn  in  the  road  took  me  out  of  their 
sight,  and  look  around  on  this  audience,  and  over  this  town,  I 
cannot  forbear  the  exclamation,  oh !  Avhat  changes!  Hoav  feA\", 
how  very  few,  of  those  who  were  then  in  life  now  hear  my  voice ! 
Some  have  moved  away  to  other  places,  but  most  of  them  lie  in 
yonder  graveyard.  How  many  worthy  names  we  could  recall, 
if  time  alloAved,  of  those  who,  after  well-spent  lives,  have  gone 
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to  their  rest!  What  a  different  aspect,  too,  your  town  now  wears ! 
One  of  the  old  churches  has  disappeared,  and  the  other  will  soon 
follow,  and  new  and  better  ones  erected.  The  old  red  school- 
house,  too,  is  gone,  and  you  have  got  a  new,  and  doubtless  better 
one.  But  when  I  missed  it  yesterday,  my  heart  was  sad ;  and 
so,  I  venture  to  say,  were  the  hearts  of  many  of  you,  when  it 
was  removed.  Around  that  old  school-house,  childhood's  recol- 
lections cluster  with  almost  filial  love.  In  it,  for  three-quarters 
of  a  century,  the  children  and  youth  of  this  town  were  taught 
the  elements  of  knowledge  and  the  principles  of  true  morality. 
The  Bible  and  Webster's  Spelling  Book  were  the  great  fountains 
of  knowledge  and  truth  resorted  to,  and  they  were  faithfully 
read  and  taught.  How  many  clear  heads  and  pious  hearts  can 
trace  the  first  opening  of  the  mind,  and  the  first  holy  impulse  of 
the  soul,  to  the  instruction  received  in  that  good  old  school- 
house  !  If  the  occasion  were  proper,  how  pleasant  it  would  be 
to  recall,  by  the  aid  of  tradition  and  early  recollections,  the 
names  of  the  many  faithful  teachers  who  have  taught  in  it! 
Two  I  cannot  omit  to  mention,  for  they  devoted  the  best  portion 
of  their  lives  to  instructing  the  children  of  this  town,  and  their 
kindness  and  fidelity  are  remembered  by  many  with  afiection 
and  respect.  Those  names  are  WiUiam  J.  Punderson  and  Tlieo- 
philus  Baldwin.  The  former  went  to  his  rest  and  reward  many 
years  since — the  latter  is  still  among  you  waiting  for  his. 

Let  me  mention  some  other  changes  which  I  have  noticed. 
Very  few  of  the  old  dwellings  remain.  Larger,  handsomer,  and 
more  convenient  ones  supply  their  places.  Your  farms  are  far 
better  cultivated,  and  more  beautiful,  and  more  productive. 
Manufactories  have  been  established,  and  are  prosecuted  with 
success.  Wealth  has  rewarded  your  industry  and  enterprise, 
and  you  are  enjoying,  in  a  high  degree,  the  bounties  of  a  kind 
Providence.  While  these  changes  move  and  solemnize  our  feel- 
ings, they  also  furnish  pleasing  proof  of  the  progress  of  improve- 
ment, and  the  advance  of  civilization. 

We  must  not,  however,  indulge  too  long  in  complaisant  medi- 
tations and  remarks  respecting  changes  in  society,  and  a  resting- 
place  for  the  dead ;  but  I  must  endeavor  to  avail  myself  of  the 
occasion  to  say  something  more  direct  to  improve  and  benefit  the 
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living ;    "  for  there  is  no  work,  nor  device,  nor  knowledge,  nor 
wisdom  in  the  grave  whither  thou  goest." 

It  has  been  said  of  Baxter,  in  reference  to  his  '•  Saint's  Rest," 
and  of  Bunyan,  in  reference  to  his  "  Pilgrim's  Progress,"  and 
may  be  said  Avith  truth  of  every  one  who  leaves  on  record  be- 
hind him  words  of  wisdom  and  instruction,  that  "  though  dead, 
he  yet  speaketli."  And  so  I  think  it  may  be  said  of  every  wise 
and  good  man,  and  of  every  true  Cliristian,  young  or  old,  in 
reference  to  his  grave.  Althougli  the  monument  which  marks 
the  place  wliere  lies  his  remains,  may  not  have  engraven  upon  it 
his  words  of  wisdom  and  piety,  to  be  read  by  all  who  visit  it, 
yet  there  comes  a  voice  from  his  tomb,  in  the  form  of  revived 
recollections,  which  moves  the  heart  of  the  visitor,  and  is  potent 
for  good. 

If  we  could  at  the  present  day  identify  the  rock,  and  the 
tomb  of  Joseph  of  Ariniathea  hewn  out  of  it,  in  which  he  laid 
the  body  of  the  Saviour,  how  many  thousands  and  tens  of  thous- 
ands would  make  pilgrimages  to  the  Holy  Land  to  view  the 
sepulchre  where  Jesus  lay  !  And  who  could  stand  before  and 
look  into  that  tomb,  and  not  feel  a  holier  love,  and  a  deeper 
gratitude  to  our  dear  Eedeemer,  and  a  stronger  faith  in  his  sav- 
ing doctrines  ?  Was  there  a  monument  at  Rome  over  the  grave 
of  the  intrepid  Apostle  Paul,  showing  where  liis  ashes  rest,  visit- 
ors to  that  emporium  of  ancient  and  modern  art  would  pass  by 
all  the  wonders  of  painting,  and  sculpture,  and  architecture, 
which  abound  on  every  side,  and  go  first  to  view  his  grave. 
Standing  by  it,  memory  would  recall  his  humility,  zeal,  fearless- 
ness, profound  knowledge,  powerful  reasoning,  able  teaching, 
self-denial,  unceasing  labors,  sufferings  and  martyrdom;  and 
every  one  would  withdraw  from  the  hallowed  spot  Avith  his 
Christian  sympathies  revived  and  strengthened,  his  zeal  warmed, 
and  his  resolution  to  live  a  holier  and  better  life  fortified. 

Every  citizen  of  our  republic  who  visits.  Mount  Vernon,  and 
views  the  tomb  of  Washington,  recalls  with  fresh  interest  and 
in  stronger  light  the  moral  beauty  of  his  character,  and  the  im- 
pressive incidents  of  his  life.  He  dwells  with  deeper  gratitude 
upon  his  invaluable  services  in  the  field  and  cabinet,  his  wise 
and  last  counsels  in  his  forewell  address  to  his  countrymen  ;  and 
when  he  retires  from  the  tomb  of  the  Father  of  his   countr}'. 
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he  is  a  worthier  son  of  that  country,  loves  her  and  her  insti- 
tutions more  ardently,  is  a  truer  man,  and  a  better  patriot. 

With  equal  truth,  and  almost  equal  force,  may  like  observa- 
tions be  made  respecting  the  graves  of  those  who  have  acted  in 
limited  spheres  of  life,  and  not  been  so  fortunate  as  to  leave  for 
posterity  written  and  world-wide  memorials  of  distinguished  use- 
fulness. 

There  are  sons  and  daughters  in  this  assembly,  whose  parents, 
though  their  names  are  not  inscribed  on  the  scrolls  of  fame,  yet 
Mthfully,  wisely,  and  kindly  discharged  all  the  duties  of  life, 
brought  up  their  children  in  the  way  they  should  go,  and  when 
removed  by  death  were  followed  to  their  graves  by  many  sin- 
cere mourners.  Their  memory  is  cherished  with  affection  and 
respect,  and  Avill  continue  to  be.  No  child  of  theirs  can  visit 
their  graves  without  a  refreshed  remembrance  of  their  excellent 
qualities  of  mind  and  heart,  without  an  awakening  of  the  many 
emotions  which  fill  a  child's  bosom,  and  form  one  of  the  brightest 
aspects  of  human  character.  Such  a  visit  to  such  graves  pro- 
duces a  benign  influence,  and  if  made  by  a  son,  makes  him  a 
better  man;  and  if  by  a  daughter,  makes  her  a  more  lovely 
woman.  If  death  takes  away  a  son  or  daughter  who  has  "  remem- 
bered their  Creator  in  the  days  of  their  youth,"  or  a  child  so 
young  as  to  belong  to  that  blessed  company  of  whom  the 
Saviour  said,  "  Suffer  little  children  to  come  unto  me,  and  for- 
bid them  not,  for  of  such  is  the  kingdom  of  heaven,"  and  the 
parent  visits  the  grave  of  that  child,  and  as  he  stands  beside  and 
looks  upon  it,  he  will  find  the  bond  which  binds  him  to  earth 
loosened,  and  his  soul  drawn  upward  toward  heaven  where  is 
garnered  his  choicest  treasure. 

Let  us  now,  my  friends,  apply  these  remarks  to  then*  practical 
end. 

What  thoughts  and  emotions  do  we  wish  our  graves  to  excite 
in  the  minds  of  those  who  visit  them  ?  If  Ave  are  parents,  what 
would  we  have  our  children  think  and  feel,  as  they  stand  beside 
our  graves  and  recall  us  to  their  memories  ?  Should  any  dear 
youth,  son  or  daughter,  in  this  assembly,  be  removed  by  death 
in  the  spring-time  of  Ufe,  what  would  he  wish  his  beloved  par- 
ents, his  brothers,  sisters,  and  schoolmates  to  think  and  say  of 
him,  as  they  came  to  view  the  place  Avhere  his  mouldering  body 
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lay  ?  Should  any  one  of  us  have  been  honored  by  our  fellow- 
citizens  with  public  trusts,  and  permitted  to  serve  our  town,  state, 
or  country  in  official  stations,  or,  by  our  talents  and  acquire- 
ments, been  able  in  some  other  way  to  confer  important  benefits 
on  our  country,  or  render  valuable  services  to  our  fellow-citizens, 
what  should  we  desire  to  have  said  of  us  by  those  who,  in  their 
walk  through  the  cemetery,  might  notice  the  monument  over  our 
grave,  and  stop  to  read  the  inscription  ?  All  will  give  but  one 
answer  to  tliese  questions.  I  need  not  clothe  that  answer  in 
language — your  own  reflections  will  furnish  it. 

Not  only  do  we  desire,  in  obedience  to  the  impulses  of  our 
hearts  and  the  sympathies  of  our  nature,  that  our  graves  should 
awaken  right  thoughts  and  proper  feelings,  but  we  are  under 
strong  obligations,  enforced  by  high  sanctions,  that  the  language 
which  they  speak  shall  improve  the  living.  Our  example  lives 
after  us,  and  we  are  just  as  responsible  for  the  influence  which 
it  exerts  after  death  as  before.  When  our  graves  revive  the  recol- 
lection of  our  lives,  if  that  recollection  does  not  benefit  and 
imj)rove  the  rememberer,  but,  on  the  contrary,  draws  him  into 
error,  immorality,  or  crime,  Ave  are  answerable  for  the  result. 
Every  member  of  this  community,  every  citizen  of  this  great  and 
growing  nation,  is  bound  so  to  live,  that  when  removed  by  death, 
his  neighbors  and  fellow-citizens,  as  they  stand  by  his  grave,  may 
be  able  to  say  with  truth,  his  death  was  a  great  loss— he  was  an 
honest  man,  a  kind  neighbor — he  had  more  than  ordinary  intelli- 
gence, he  improved  all  his  spare  time  by  reading — he  had  a  good 
understanding  of  the  affairs  of  the  country — though  an  indus- 
trious man  and  careful  of  his  money,  he  was  still  always  ready  to 
help  the  poor,  and  do  his  part  in  contributing  to  public  objects. 
And,  my  friends,  the  obligation  is  still  stronger  so  to  live  that  it 
may  be  added — he  was  a  pious  man,  and  sincere  and  humble 
Christian. 

Every  man  who  has  enjoyed  the  advantages  of  education, 
who  has  had  time  and  means  to  store  his  mind  with  useful 
knowledge,  is  bound  so  to  use  his  talents  and  learning  in  life, 
that  after  deatli  his  grave  shall  inspire  every  person  who  visits  it 
and  reads  the  inscription  on  his  monument,  with  greater  rever- 
ence for  the  Word  of  God,  a  holier  spirit,  a  more  fervent  piety,  a 
warmer  love   for    his    fellow-men,   a   more   active   benevolence, 
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a    purer    patriotism,   and  a  higlier   estimate    of    moral   excel- 
lence. 

A  ftither  has  only  performed  part  of  his  duty  to  his  children, 
and  a  mother  only  part  of  hers,  unless  they  have  so  lived,  and  so 
discharged  their  parental  obligations,  that  when  death  removes 
them,  the  monument  which  their  children  place  over  their 
graves  becomes  a  shrine  which  those  children  love  to  visit,  and 
beside  which  they  love  to  stand  and  recall  the  features,  the  en- 
during love,  the  faithful  counsel,  the  firm  but  kind  admonitions, 
and  the  earnest  prayers  of  their  departed  parents.  Neither  has 
a  son  or  daughter  discharged  their  filial  duties  in  life,  unless  a 
view  of  their  graves  opens  afi'esh  the  fountains  of  parental  grief 
and  draws  heavenward  parental  hearts. 

Here,  my  friends,  in  this  quiet  and  beautiful  piece  of  ground 
which  we  are  this  day  dedicating  as  a  cemetery,  and  which  you 
will  ornament  with  paths,  and  trees,  and  shrubs,  and  flowers,  will 
be  your  graves.  Your  neighbors,  townsmen,  and  sometimes 
strangers,  will  walk  through  this  burial-place,  look  at  your  graves, 
read  the  inscriptions  on  the  monuments,  think  and  speak  of  you, 
if  they  knew  you  in  life,  and  if  not,  will  inquire  about  you  and 
learn  who  and  what  you  were. 

Children  will  come  here  to  look  after  the  graves  of  their 
parents ;  and  oftentimes  after  an  absence  of  years  in  a  distant 
state  or  country,  a  son  or  daughter  will  return  to  their  native 
tov/n,  and  come  here  to  look  once  more  at  the  graves  of  an  hon- 
ored father  and  affectionate  mother— brothers  will  come  here, 
and  perhaps  some  after  a  long  absence,  to  see  again  a  dear  sister's 
grave,  whom  her  Heavenly  Father  called  home  when  full  of 
j-outh,  beauty,  life,  and  joy — fathers  and  mothers  will  enter  these 
grounds  again  and  again  to  look  at  the  graves  of  their  children, 
their  dear  children,  taken  from  them  in  the  innocency  of  cliild- 
hood — in  the  hope,  health,  and  strength  of  youth. 

Who  in  this  assembly  can  endure  the  thought,  that  the  sight 
of  his  grave  shall  carry  a  pang  to  the  heart  of  the  spectator  ?  or 
that  those  to  whom  his  memory  should  be  dear,  as  they  approach 
his  grave,  will  turn  away  to  avoid  the  unhappy  recollections 
which  his  name  on  his  tombstone  will  recall  ?  Oh  !  my  friends, 
let  us  try  to  live  "  as  we  shall  wish  we  had  when  w^e  come  to  die," 
that  the  memory  of  us  may  be  sweet,  and  "a  savor  of  life  unto  life." 
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No.  XLIV.— Vol.  1,  p.  301. 
»4  Temperance   'Pro^ifbito)y  I^aw. 

A  letter  from  Governor  Dutton,  of  Connecticut,  giving  most 
unimpeachable  evidence  of  the  value  of  the  prohibitory  liquor 
law  in  the  state  over  which  he  presides,  appeared  in  our  last 
number.  We  follow  it  up  this  week  with  three  other  letters 
corroborative  of  Governor  Button's  testimony,  addressed  to 
E.  C.  Delavan,  Esq.,  of  Albany,  in  the  state  of  New  York,  and 
inserted  in  the  Prohibitionist,  a  paper  of  which  Mr.  Delavan  is 
the  editor. 

The  first  of  'Oaq  three  letters  hereunder  is  from  the  Hon. 
Samuel  A.  Foot,  of  Geneva,  late  judge  of  the  New  York  Court 
of  Appeals.  The  second  is  from  the  Eev.  Dr.  Hawes,  of  Hart- 
ford, who  for  more  than  a  quarter  of  a  century  lias  been  justly 
recognized  as  standing  at  the  head  of  the  Congregational  clergy- 
men of  Connecticut.  The  writer  of  the  third  is  the  Hon.  Thos. 
S.  Williams,  late  chief  justice  of  Connecticut.  More  authorita- 
tive testimony  to  the  efficiency  of  any  lav/  could  not  possibly  be 
desired. 

GEX3VA,  Fclriiary  2G,  ISo,'. 
E.  C.  Uelavan",  Esq. — Dear  Sir :  In  accordance  with  your 
request  of  the  23d  instant,  I  take  pleasure  in  stating  that  until 
last  September  I  had  serious  doubts  of  the  policy  of  enacting  in 
this  state  a  prohibitory  law,  in  consequence  of  my  apprehension 
that  it  could  not  be  executed,  and  for  that  reason  would  retard 
rather  than  promote  the  cause  of  temperance.  But  last  Sep- 
tember I  made  a  visit  to  a  nephew  of  mine,  who  resides  in  the 
state  of  Connecticut.  He  is  a  practical  farmer,  but  a  gentleman 
of  intelhgence  and  good  sense.  He  informed  me,  as  indeed  I 
knew  before,  that  he  had  opposed  the  passage  of  the  Maine  law  in 
that  state,  because  he  considered  it  tyrannical  and  its  execution 
impossible,  particularly  in  the  cities  of  New  Haven  and  Hart- 
ford and  in  the  manufacturing  villages,  where  a  majority  of  the 
people  are  hard  and  habitual  drinkers.  But,  said  my  nephew, 
"  experience  shows  that  I  v/as  entirely  mistaken  ;  the  law  has 
been  executed  cveryichcrc,  without  the  least  difficulty,  and  its 
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blessings  are  incalculable — with  the  cessation  of  drunkenness 
(for  it  has  almost  ceased  among  us),  crime  and  pauperism  have 
comparatively  ceased.  It  will  diminish  the  poor-rates  in  our 
town  full  three-quarters,  and  we  do  not  have  one  arrest  now  for 
crime  in  our  county  where  we  had  ten  before.  There  is  one 
element,  and  a  very  important  one  too,  to  be  taken  into  account 
in  executing  the  law,  that  I  had  not  thought  of,  and  that  is,  those 
Avho  would  be  riotous  under  the  influence  of  liquor  are  passive 
and  submissive  without  it.  With  the  free  use  of  liquor  through 
the  states  there  would  be  riotous  opposition ;  without  it,  there  is 
none." 

The  above  are  the  words  in  substance,  and  most  of  them  the 
identical  words,  of  a  practical,  well-informed  Connecticut  farmer. 
They  removed  every  doubt  from  my  oAvn  mind;  and  were  I  a 
member  of  our  Legislature,  should  vote  for  the  law  lately  passed 
in  the  Assembly  most  cheerfully. 

Respectfully,  your  friend  and  servant, 

Samuel  A.  Foot. 


No.  XLV.— Vol.  1,  p.  302. 
Agi'icuttui'e. 

ADDRESS. 


Me.  Peesidext  and  Gentlemen,  Members  of  the  St.  Law- 
rence County  Agricultural  Society  : — Your  request,  communicated 
through  your  president,  to  address  you  on  this  occasion,  I  esteem 
an  honor,  and  regret  that  my  ability  to  enlighten  you  on  the 
great  object  of  your  association,  viz.,  ''  improvement  in  agricul- 
ture," is  not  equal  to  my  estimate  of  its  importance.  My  early 
years  having  been  pnsscd  on  a  fixrm,  my  taste,  inclination,  and 
hope,  through  an  acLive  professional  life,  was  to  own  and  culti- 
vate one.  That  hope  has,  at  length,  been  realized,  and  I  am  now, 
and  have  been  for  several  years  past,  the  owner  and  cultivator  of 
a  farm — a  small  one,  it  is  true,  only  thirty  acres — yet  large  enough 
to  rec[uire  all  my  skill  and  care,  to  manage  and  cultivate  thoroughly 
and  properly.     Under  these  circumstances,  and  with  only  these 
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advantages,  you  will  not  expect  from  me  any  great  amount  of 
instruction  or  practical  information  on  the  business  of  your  lives 
— a  business  to  Avhich  you  have  devoted  your  mental  and  bodily 
energies.     Such  as  I  can  give,  however,  will  be  freely  imparted. 

Agriculture  is  generally  viewed  in  one  of  two  aspects,  either 
as  an  employment  of  surpassing  dignity,  or  of  humble,  toilsome 
labor.  On  occasions  like  the  present,  the  former  view  is  generally 
taken  of  it,  and  names  distinguished  in  ancient  and  modern 
history,  for  services  in  the  Held  and  cabinet,  or  for  high  attain- 
ments in  science,  and  who  have  devoted  some  portion  of  their 
time  and  talents  to  agriculture,  are  presented  as  examples  of 
eminent  men  who,  in  the  midst  of  their  greatness,  have  been 
cultivators  of  the  ground.  Every  true-minded  and  true-hearted 
man,  whatever  may  be  his  pursuits  or  acquirements,  must  love 
the  cultivation  of  the  earth.  She  is  our  mother.  All  men,  in  all 
conditions,  acknowledge  her  as  such.  In  the  early  settlement  of 
our  country,  a  noble  and  eloquent  Indian  chief,  at  a  council  held 
for  making  a  treaty,  was  invited  by  our  commissioners  to  take  an 
elevated  seat  which  had  been  prepared  for  him.  He  refused,  and 
seated  himself  on  the  ground,  saying,  "  The  sun  is  my  father,  the 
earth  my  mother ;  I  Avill  rest  on  her  bosom."  The  earth  is  indeed 
our  mother.  Of  her  dust  are  we  made.  She  nourishes  and  sus- 
tains us.  Her  products  give  us  food  and  raiment.  If  she  with- 
holds them,  even  for  a  season,  famine  threatens ;  and  if  she  but 
limits  her  bounty,  we  are  disturbed  and  complain.  The  example 
of  honored  names  is  not  needed  to  draw  us  toward  the  cultivation 
of  the  soil.  Our  own  hearts,  if  right,  impel  us  in  that  direction. 
Neither  power,  nor  wealth,  nor  pleasure  can  subdue  our  admira- 
tion of  the  well-tilled  field,  or  restrain  our  deliglit,  when  looking 
on  the  rich  profusion  of  the  teeming  earth,  or  eradicate  from  our 
bosoms  the  love  we  have  to  work  the  ground. 

I  will  not  attempt  to  entertain  you  with  vivid  descriptions  of 
the  nobleness  of  agricultural  pursuits ;  nor,  on  the  other  hand, 
will  I  disturb  you  by  portraying  in  repulsive  lights  the  weari- 
some toil  with  which  the  earth  must  be  tilled.  My  design  is  to 
look  at  and  speak  of  farming  in  its  true  hght,  as  it  really  is,  a 
business  yielding  profit,  and,  in  its  prosecution,  giving  pleasure 
and  requiring  labor.  Like  all  other  pursuits,  it  has  its  dark  and 
bright  side.     He  is  a  visionary  who  regards  the  cultivation  of  the 


LECTURES   AND   OTHER   WRITINGS.  347 

earth  as  one  continued  and  nninterrupted  flow  of  joy  and  peace ; 
and  he  is  an  equally  mistaken  croaker  who  considers  it  an  im- 
placable exactor  of  labor  and  toil,  unmixed  with  enjoyment. 

Let  us  compare  it  briefly,  in  this  respect,  Avith  other  occupa- 
tions. To  enable  us  to  do  so  justly,  and  not  charge  farming  with 
the  faults  of  the  farmer,  we  must  not  look  at  it  as  pursued  by  a 
shiftless  man,  who  is  always  behindhand  with  his  work,  and  never 
has  the  satisfaction  of  doing  anything  rightly  and  at  the  right 
time — who  neglects  his  fences,  and,  consequently,  is  often  an- 
noyed, when  he  goes  out  in  the  morning,  by  seeing  his  own  or 
his  neighbor's  horses  and  cattle  in  the  fields  where  his  crops  are 
— who  is  always  in  debt  and  worried  by  duns,  and  who,  in  siiort, 
is  always  "  under  the  weather,"  and  driven  by  his  business — nor 
by  a  man  who  is  so  unfortunate  as  to  have  an  idle,  careless,  and 
slovenly  wife — who  lets  the  milk  sour,  because  the  pans  are  not 
properly  washed  and  aired — and  the  butter  become  rancid,  be- 
cause not  thoroughly  worked — who  neither  keeps  herself  nor  her 
children  tidy,  and  wastes,  instead  of  taking  care  of  and  making 
the  most  of,  what  her  husband  brings  into  the  house.  A  farmer 
with  such  a  helpmate,  or  rather,  I  should  say,  with  such  an  in- 
cumbrance, cannot  hope  for  much  enjoyment.  To  make  a  fair 
comparison  between  farming  and  other  pursuits,  in  respect  to 
the  pleasure  they  afford,  we  must  view  it  as  pursued  by  a  man 
who  arranges  his  affairs  so  as  to  command  his  business,  and  not 
be  driven  by  it — who  ploughs,  plants,  and  sows  at  the  right  time 
— who  hoes  his  corn  and  hills  his  potatoes  when  they  require  it — 
who  cuts  his  grass  when  ready  for  the  scythe,  and  harvests  his 
grain  when  ripe — who  contracts  no  debts  Avhich  he  cannot  pay 
when  due,  and  always  has  a  little  ready  money  on  hand  to  hire  a 
day's  work  when  he  wants  it,  and  buy,  at  a  fair  bargain,  anything 
he  may  happen  to  need — ^Avho  has  an  industrious,  careful  wife,  to 
make  the  most  of  what  he  provides,  and  give  him  a  clean,  orderly, 
comfortable  house  to  enter  when  he  comes  in  from  the  field. 
Such  a  man,  I  think  you  will  agree  with  me,  is  a  fair  specimen 
of  the  generality  of  our  farmers. 

Now,  follow  him  from  day  to  day,  and  from  year  to  year ; 
enter  into  his  thoughts  and  feelings ;  go  with  him  in  the  morn- 
ing into  the  field,  return  with  him  at  noon,  sit  down  at  his  table, 
and  partake  of  his  plain  but  abundant  and  wholesome  dinner ; 
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go  back  to  the  field  with  liim,  and  return  in  liis  company  at 
night;  hear  him  when  he  speaks  to  his  wife  or  children;  see 
him  in  his  plain  but  respectable  dress,  Avhen  he  goes  away  from 
home  on  business ;  look  at  him,  his  wife,  and  children,  when  they 
enter  their  comfortable  wagon  on  Sabbath  morning  to  !]o  to 
church;  accompany  him  Avhen,  after  church  and  their  Sunday 
meal,  he  walks  with  his  wife,  and,  followed  by  some  of  their 
children  over  his  fields,  looks  at  his  crops  and  his  cattle,  and 
listen  to  his  words ;  and  if  God  has  touched  his  heart  by  the 
power  of  Ilis  Spirit,  and  renewed  him  in  His  own  image,  share, 
if  you  have  a  kindred  spirit  and  can,  the  sweet,  holy,  subdued  joy 
with  which  his  grateful  heart  swells,  as  he  contemplates  the 
bounties,  and  recounts  in  thought,  and  perhaps  expresses  in 
words,  the  blessings  of  his  heavenly  Father. 

He  has  his  days  of  disappointment,  his  seasons  of  adversity, 
and  is  by  no  means  exempt  from  the  ills  of  life.  Of  these  he 
must  bear  his  allotted  portion. 

No  one  claims,  I  l^elieve,  that  mercantile  or  mechanical  pur- 
suits afford  the  enjoyment  which  the  cultivation  of  the  earth 
does.  They  are  prosecuted  with  various  views,  mainly,  however, 
to  obtain  a  livelihood  and  acquire  wealth.  These  are  commend- 
able objects,  and  some  of  the  best  heads  and  hearts  of  our  country 
are  found  among  our  merchants  and  mechanics.  But  there  is 
one  fact  which  shows  that  agriculture  is  the  favorite  of  the  three. 
The  merchant  will  leave  his  traffic,  and  the  mechanic  his  labor, 
and  go  to  the  cultivation  of  a  farm,  when  his  circumstances  will 
allow  him  his  choice. 

The  learned  professions  of  medicine  and  law  are  the  usual 
competitors  of  agriculture,  and  they  are  generally  regarded  as 
affording  a  higher  grade  of  enjoyment  than  farming,  insomuch 
as  intellectual  gratification  surpasses  that  of  sense.  The  advo- 
cates of  these  professions  say,  true,  the  farm  may  please  the  eye, 
the  ear,  indeed  all  the  senses,  but  that  is  a  pleasure  far  inferior  to 
the  pure  and  elevated  enjoyment  which  the  mind  furnishes  by  its 
bold,  ceaseless,  lofty,  successful  circuits  in  the  fields  of  thought 
and  knowledge.  The  pleasures  of  the  mind,  undoubtedly,  have 
a  keenness,  a  fullness,  an  absorbing,  overwhelming  power,  which 
those  of  the  senses  do  not  possess,  and  intellectual  pursuits  give 
the  greatest 'amount  of  tliem. 
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But  is  agriculture  necessarily  excluded  from  the  list  of  learned 
and  intellectual  occupations  ?  Is  a  man  a  poorer  farmer  for 
being  educated  ?  Is  knowledge  less  power  on  the  farm  than  at 
the  bar,  or  in  the  medical  college,  lecture-room,  and  consultation 
upon  a  patient  ?  I  apprehend  not.  On  the  contrary,  I  affirm 
that  the  more  a  man  knows,  the  better  farmer  he  is ;  and  further, 
that  there  is  no  knowledge  which  may  not  be  beneficially  used  on 
a  farm.  Some  kinds  of  knowledge,  of  course,  are  more  pertinent 
and  useful  than  others.  For  instance,  chemistry  and  botany  are 
more  useful  than  medicine  and  law.  But  is  a  knowledge  of 
medicine  of  no  use  on  a  farm  ?  When  anything  is  the  matter 
with  my  horses  or  cows,  I  am  obliged  to  study  out  their  cases  in 
my  agricultural  books,  and  apply  the  best  remedy  in  my -power, 
or  send  for  a  farrier  or  cow-leech.  The  former  takes  time,  and 
the  latter  takes  money,  and  I  have  often  wished  that  I  understood 
diseases  and  medicine  better  than  I  do.  JSTow,  how  is  it  with  you, 
brother  farmers  ?  Are  you  any  better  off  in  this  respect  ?  and 
would  not  a  knowledge  of  diseases  and  medicine  not  only  be 
convenient  but  highly  useful  ? 

You  may  think,  perhaps,  that  it  would  do  very  well  to  be 
acquainted  with  diseases  and  medicine,  but  may  ask,  of  what 
earthly  use  can  it  be  to  a  farmer  to  have  a  knowledge  of  law  ? 

Allow  me  to  answer — of  very  great  use,  and  importance  too; 
and  no  young  man  should  consider  himself  qualified  to  commence 
life  as  a  farmer  until  he  is  pretty  well  acquainted  with  the  laws 
of  his  country.  Besides  the  satisfaction  and  security  he  will 
derive  from  knowing  his  own  and  his  neighbors  rights,  an  ac- 
quaintance with  the  principles  and  rules  of  law  will  greatly  aid 
him  in  the  transaction  of  his  business.  A  farmer  is  obliged  to 
make  many  contracts  in  the  course  of  the  year,  and  concerning  a 
variety  of  subjects.  He  should  know  how  to  draw  them;  also 
the  true  construction  and  effect  of  them  after  they  are  drawn. 

There  is,  however,  a  higher  and  stronger  reason  why  he  should 
have  a  knowledge  of  the  laws  under  which  he  lives.  Our  govern- 
ment is  one  of  laws,  and  the  people  make  them.  Agriculture  is 
the  leading  and  controlling  interest  of  the  country ;  and  no  class  of 
the  community — no,  not  even  all  the  other  classes  together — have 
so  deep  a  concern  in  the  laws  and  government  of  the  country,  as 
the  farmers.    They  ought  to  understand  them,  so  as  not  only  to 
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be  able  to  select  the  right  men  for  legislators  and  other  offi- 
cial stations,  but  to  fill  those  stations  themselves.  Were  our 
farmers  better  instructed  in  the  constitution  and  laws  of  the 
state  and  general  government,  there  would  be  more  of  them  in 
congress  and  the  Legislature,  and  the  legislation  of  the  country 
thereby  improved.  Will  you  not,  then,  concur  in  the  proposi- 
tion, that  a  knowledge  of  law  is  both  useful  and  important  to  a 
farmer  ? 

It  is  obvious  to  all,  that  chemistry,  which  develops  the  nature 
of  soils,  manures,  and  the  food  of  cereal  and  other  plants — that 
botany,  which  discloses  to  us  the  nature  and  use  of  plants — 
that  geology,  which  acquaints  us  with  the  structure  of  the  earth 
— that  mineralogy,  which  opens  to  us  its  hidden  treasures — that 
zoology,  which  instructs  us  in  the  nature  and  characteristics  of 
animals — that  entomology,  which  acquaints  us  with  the  nature 
and  habits  of  insects — that  natural  philosophy,  embracing  in  its 
wide  range  a  knowledge  of  the  heavenly  bodies,  the  winds,  the 
rains,  the  laws  of  heat  and  cold — are  all  useful  and  important  to 
the  farmer,  and  may  be  studied,  at  least  the  elements  and  main 
features  of  them,  by  him  to  advantage. 

The  conclusion  seems  to  be  that  the  farmer,  educated  and 
studious  as  he  should  be,  has  his  full  share  of  purely  intellectual 
enjoyment. 

He  possesses,  moreover,  and  he  alone,  a  source  of  pleasure 
still  higher  and  purer  than  mere  intellectual  gratification.  He 
is  in  constant  communion  with  the  works  of  our  beneficent 
Creator;  and  if  his  mind  is  expanded  and  enriched  by  varied 
knowledge,  and  especially  if  his  heart  has  been  changed  by  divine 
influence,  and  received  the  impress  of  holiness,  there  will  flow  in 
upon  his  soul  a  full,  deep,  wide  current  of  pure  delight,  whenever 
he  views  the  many  and  various  objects  created  for  his  use  and 
enjoyment,  and  his  bosom  swells  with  grateful  emotions  to  the 
Giver  of  them  all. 

May  we  not,  therefore,  on  the  whole,  adopt  the  proposition, 
that  agriculture  surpasses  all  other  occupations,  in  the  degree 
and  variety  of  gratification  which  it  affords. 

As  men  are  generally  intent  on  gain  and  the  acquisition  of 
wealth,  we  do  little  for  the  great  interest  of  our  country  by  simply 
showing  the  superior  gratification  which  its  prosecution  affords. 
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To  do  it  real  service,  we  must  show  its  pursuit  to  be  aju-ofifaNe 
business ;  and  such,  in  truth,  it  is. 

The  assertion  that  agriculture  is  a  profitable  business  will 
probably  strike  many  as  not  only  incorrect,  but  extravagant; 
and  yet  there  is,  in  fact,  more  money  made  by  it  than  by  all  other 
pursuits  united.  The  statistics  of  the  nation  show  this;  and  if 
any  one  will  look  at  the  tables,  and  see  the  amount  of  only  two 
articles,  viz.,  wheat  and  corn,  raised  yearly  in  this  state,  and  esti- 
mate the  quantity  sold  by  the  farmers  for  home  and  foreign  con- 
sumption, he  will  be  satisfied  of  the  truth  of  the  remark,  that 
there  is  more  money  made  by  farming  than  by  all  other  business. 
It  is  true  that  farmers  do  not  make  such  large  fortunes,  nor  so 
quickly,  as  mcrcliauts,  manufacturers,  and  bankers;  but  what 
the  earnings  of  agriculture  lack  in  extent  and  rapidity,  they  make 
up  in  certainty.  A  man  who  thirsts  after  riches,  and  makes  haste 
to  obtain  them,  will  not  be  likely  to  choose  agriculture  as  his 
occupation ;  but  his  destiny  will  probably  be  that  declared  by  the 
wise  man  of  him  who  ''hasteth  to  be  rich,"  viz.,  "poverty  shall 
come  upon  him." 

It  has  been  ascertained  by  a  series  of  recorded  observations, 
that  only  one  young  man  in  six,  of  those  who  engage  in  mercantile 
and  kindred  pursuits,  succeeds.  Of  this  one-sixth,  many  suspend 
payment,  fail,  and  start  again ;  but  the  five  hopelessly  fail,  sooner 
or  later,  and  abandon  the  business.  This  is  owing  mainly  to 
fluctuations  in  trade,  and  the  hazardous  character  of  mercantile 
and  manufacturing  operations.  In  agriculture  there  is  compara- 
tively no  hazard.  There  are,  to  be  sure,  fluctuations  in  the 
prices  of  agricultural  products ;  droughts  sometimes  lessen  the 
crops  ;  insects  occasionally  injure  the  grain  ;  unfavorable  weather 
impedes  the  harvest ;  accidents  happen  to  cattle  and  horses,  and 
disease  sometimes  destroys  them ;  but  these  unpropitious  events 
hardly  ever  extend  beyond  raising  a  question,  wliether  the  farmer 
is  to  make  more  or  less  in  the  given  year.  They  are  seldom,  if 
ever,  so  injurious  as  to  produce  an  actual  loss  on  the  year's  busi- 
ness. 

The  farmer  has  always  a  market  for  what  he  has  to  sell.  His 
goods  are  never  out  of  fashion,  nor  his  articles  superseded  by 
those  of  improved  model  and  construction.  He  is  never  saddled 
with  a  stock  which   is  out  of  date   and  worthless.     There  are 
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always  purchasers  for  all  he  can  spare,  and  at  fair  prices.  There 
is  a  reason  for  this,  not  applicable  to  any  pursuit  except  agricul- 
ture. The  whole  human  ftimily  are  fed  and  clothed  by  the  pro- 
ducts of  the  earth.  They  must  live,  and  to  sustain  life  mnst  have 
food  and  raiment. 

Furthermore,  agriculture  is  the  nursing  mother  of  commerce 
and  manufactures.  The  merchant  trades  in  her  products,  and 
the  manufacturer  converts  them  into  articles  for  use.  Ships 
would  be  unfreighted,  warehouses  remain  empty,  manufactories 
be  closed,  if  the  earth  did  not  yield  her  increase.  Agriculture 
supplies  materials  for  all  other  occupations  and  business,  and 
hence  there  is  an  unfailing  market  for  her  products.  This 
enables  the  farmer  to  obtain  moderate  but  sure  annual  gains,  and 
these,  after  all,  generally  make  the  largest  fortune  in  the  end. 
If  a  merchant,  manufocturer,  or  banker  would  apply  the  same 
amount  of  capital,  talent,  enterprise,  and  industry  to  agriculture 
that  he  does  to  the  business  he  pursues,  it  is  very  questionable 
whether  he  would  not  make  more  money,  and  die  a  richer  man. 
But  let  twelve  young  men  start  in  life,  each  having  the  same 
amount  of  capital,  and  equal  capacity  for  business ;  let  six  become 
agriculturists,  and  the  other  six  engage  in  any  other  pursuits  they 
choose;  there  is  no  doubt  that  the  six  agriculturists  will  own 
together,  at  the  end  of  life,  by  far  the  greatest  amount  of  prop- 
erty. 

There  is  no  business  which  will  give  a  better  profit  on  a  small 
capital  than  farming.  This  remark  is  founded  on  my  own  experi- 
ence and  observation.  It  would  occupy  too  much  time  to  give  the 
details  necessary  to  prove  this.  But  let  any  farmer  receive  and 
expend  on  his  farm  from  five  hundred  to  a  thousand  dollars,  in 
draining  his  wet  lands,  buying  manures,  improving  his  stock,  and 
the  like,  and  keep  an  account  of  the  increased  receipts  by  reason 
of  that  expenditure,  and  he  will  find  his  outlay  returned,  or,  in 
other  words,  his  capital  doubled,  far  sooner  than  any  merchant, 
manufacturer,  or  banker  will  find  his  in  a  like  happy  condition. 

Wlien,  however,  we  form  a  sober,  conscientious,  and  account- 
able judgment  in  respect  to  the  acquisition  of  wealth,  and  the 
amount  we  ought  to  strive  to  obtain,  agriculture  will  be  found  to 
be  altogether  the  preferable  pursuit. 
First,  in  regard  to  its  acquisition.     Observation  shows  us  that 
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riches,  suddenly  acquired,  are  generally  a  curse,  and  scarcely  ever 
prove  a  blessing.  To  render  them  a  blessing  they  must  be  gradu- 
ally obtained,  and  be  the  proceeds  of  honest  industry  and  enter- 
prise. The  happiest  condition  of  life,  in  this  country,  is  that  in 
which  a  husband  and  wife,  with  hearts  united,  are,  by  their  joint 
exertions,  steadily  but  gradually  increasing  their  property,  ex- 
tending their  usefulness,  and  rising  in  the  estimation  of  the  com- 
munity. Steady  acquisition,  though  moderate,  is  incomparably 
more  desirable  than  sudden  riches. 

Second,  as  to  the  amount  of  wealth  a  wise  man  will  seek  to 
obtain. 

Again,  observation  shows  us  clearly  that  riches,  left  to  chil- 
dren in  this  country  by  wealthy  parents,  oftencr  prove  a  curse 
than  a  blessing.  If  a  man  acts  wisely,  he  will  bring  up  his 
children  in  habits  of  industry,  frugality,  and  sobriety ;  give  them 
a  good  education,  a  thorough  knowledge  of  some  useful  trade  or 
occupation,  and  then  let  them  take  care  of  themselves.  All  a 
man  acquires  beyond  what  he  needs  to  educate  and  prepare  his 
children  for  business,  and  furnish  a  comfortable  support  for  him- 
self and  wife  in  old  age,  is  an  injury  instead  of  a  benefit. 

These  views  in  respect  to  the  manner  of  acquiring  wealth, 
and  the  amount  which  ought  to  be  sought,  being  received  as  true, 
it  is  manifest  that  agriculture  is  far  better  fitted  to  carry  them 
out  than  any  other  occupation.  It  will  give  us  all  we  ought  to 
have  of  riches,  and  lead  into  the  right  way  of  obtaining  them. 

Although  agriculture  may  not  be  an  occupation  by  which 
an  immense  fortune  may  be  amassed,  or  wealth  suddenly  acquired, 
yet  her  rewards  are  sure  and  abundant,  and  distributed  with  a 
more  equal  hand ;  and  it  is  no  error  or  extravagance  to  assert 
that  farming  is  a  profitable  business. 

Allow  me  now  to  make  some  suggestions,  the  object  of  which 
is  to  render  farming  both  pleasant  and  profitable.  One  of  the 
great  errors  of  the  farmers  of  this  country  consists  in  attempting 
to  cultivate  too  much  land.  This  error  produces  two  injurious 
results,  viz.,  a  diminution  of  pleasure  and  loss  of  profits.  If  a 
man's  head  and  heart  are  right,  he  will  love  neatness  and  order, 
and  derive  great  enjoyment  from  the  practice  of  them.  Order, 
we  know,  is  the  first  law  of  nature.  The  love  and  practice  of  it 
are,  next  to  well-established  religious  principles,  the  best  defence 
23 
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against  irregularity  of  life.  If  a  farmer  would  be  contented  and 
happy  himself,  if  he  would  make  his  family  so,  and  especially  if 
he  would  have  those  Avhom  he  employs  satisfied  with  their  situ- 
ation, he  must  be  orderly,  not  only  in  his  house,  but  in  the  man- 
agement and  conduct  of  his  farm.  So  deeply  seated  in  the  human 
heart  is  the  love  of  order,  that  none  are  so  low  as  not  to  feel  its 
influence  and  enjoy  its  presence.  Neatness,  too,  is  a  kindred 
virtue,  and  produces  like  effects,  though  in  a  less  degree.  There 
is  no  home  sweeter,  no  residence  more  inviting  to  inmates  or 
visitors,  than  a  farmer's  establishment,  arranged  and  conducted 
with  order  and  neatness.  When  a  man  undertakes  to  cultivate 
more  land  than  he  can  attend  to  well,  he  will  be  constantly 
driven,  and,  of  course,  neglect  what  is  least  pressing.  His  fences 
will  not  be  repaired,  or,  if  they  are,  will  be  slightly  done,  and 
those  not  needed  to  confine  his  cattle,  entirely  neglected.  His 
gates  will  be  off  their  hinges,  and  propped  up  with  pieces  of  old 
boards  and  chunks  of  wood.  The  Canada  thistles  will  be  allowed 
to  go  to  seed  in  the  road  adjoining  his  fields,  and  in  the  fields 
themselves.  The  manure  will  be  left  in  the  barn-yard.  Boards' 
will  be  off  of  his  barn  and  cow-houses.  His  hogs  will  range  about 
Tinwrang,  root  up  the  turf  in  the  street,  in  his  door-yard,  and, 
very  likely,  in  his  meadows  and  pastures.  Broken  panes  of  glass 
in  his  house,  instead  of  being  replaced  by  whole  ones,  will  have 
their  places  supplied  by  old  hats,  old  garments,  and  perhaps  pil- 
lows. The  drains  around  his  house  will  be  out  of  repair— the 
Toof  leak,  and  Avhen  a  shower  comes,  all  will  be  obliged  to  run 
with  pails,  pans,  and  bowls  to  catch  the  water,  and  prevent  the 
house  from  being  flooded.  There  can  be  no  enjoyment,  certainly 
none  of  the  right  kind,  on  a  farm  so  conducted.  But  if  a  farm 
is  no  larger  than  the  owner  can  conveniently  and  thoroughly 
manage,  he  will  be  able  to  attend  to  all  these  minor  matters. 
His  fields,  his  house,  indeed  his  whole  establishment,  will  be  trim, 
tidy,  and  inviting.  He,  his  household,  and  his  guests,  will  enjoy 
the  order  and  neatness  which  prevail  on  every  side.  There  is 
something  of  life  to  live  on  a  farm  so  managed. 

The  more  serious  injury,  however,  resulting  from  an  attempt 
to  cultivate  too  much  land,  consists  in  the  loss  of  profits.  On 
this  topic  I  could  speak  from  personal  knowledge,  and  would  do 
so,  and  give  the  data,  were  it  not  for  the  apprehension  that  my 
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statements  might  appear  boastful.  But  I  will  make  one  general 
statement,  and  have  no  doubt  that  every  farmer  present,  avIio 
thoroughly  tills  his  laud,  will  concur  in  it;  and  that  is,  that  the 
difierence  in  produce  between  an  ordinarily  and  a  well-cultivated 
farm  is  about  one-half,  while  the  expense  of  the  additional  culti- 
vation does  not  exceed  one-half  of  tlie  value  of  the  increased  i)ro- 
duce  thereby  obtained.  For  instance,  sow  ten  acres  of  land  with 
wheat;  it  will  give,  with  ordinary  cultivation,  say  eighteen 
bushels  per  acre.  Cultivate  it  tlioroughly,  and  it  will  give  double 
the  quantity,  viz.,  thirty-six  bushels  per  acre.  The  additional  labor 
and  expense  necessary  to  obtain  the  additional  eighteen  bushels 
will  not  exceed  the  value  of  nine  of  these  bushels,  and,  of  course, 
tbe  other  nine  will  be  clear  profit,  and  in  addition  to  the  ordinary 
profit  obtained  on  the  first  eighteen  bushels.  This  is  true,  also, 
in  regard  to  all  other  products  of  agriculture,  and  extends  even  to 
the  raising  of  stock.  If  a  calf  is  well  fed,  well  wintered,  and  thus 
treated  and  cared  for  till  three  years  old,  it  will  be  worth,  say 
thirty-five  or  forty  dollars;  whereas,  if  neglected,  unhoused  in 
winter,  and  poorly  fed,  it  will  be  a  lean,  miserable  creature, 
worth,  probably,  some  fifteen  or  twenty  dollars.  Now,  the  in- 
creased expense  of  raising  the  animal,  so  as  to  be  worth  thirty- 
five  dollars,  is  not  more  than  half  the  difierence  between  the  value 
of  the  two,  leaving  the  other  half  as  clear  gain. 

A  farm  thoroughly  cultivated,  moreover,  is  constantly  im- 
proving in  value,  and  this  enhanced  value  will  go  far  towards 
meeting  the  increased  expense  of  thorough  cultivation. 

On  the  whole,  nothing  is  plainer  than  that  a  man  who  under- 
takes to  manage  a  farm  larger  than  he  can  thoroughly  till,  never 
can  obtain  the  advantages  of  good  cultivation.  He  may  run  over 
a  great  many  acres,  but  will  really  cultivate  none.  He  may 
gratify  a  common  but  exceedingly  unwise  ambition,  of  adding 
acre  to  acre,  and  of  overlooking  a  large  tract  of  land  he  can  call 
his  own,  but  his  profits  will  be  very  small,  and  when  the  interest 
of  the  money  paid  for  his  land  is  deducted,  the  two  ends  of  the 
year  will  scarcely  meet.  His  farm,  besides,  instead  of  increasing 
in  value,  will  hardly  hold  its  own. 

In  conclusion,  upon  this  topic,  we  may,  without  hesitation, 
adopt  the  proposition,  that  a  moderately  sized  ftirm,  well  culti- 
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vated,  is  more  profitable  than  a  large  one,   cultivated  in   the 
ordinary  way. 

If,  then,  a  man  would  be  prosperous  and  happy  on  a  farm, 
he  must  not  have  one  so  large  that  lie  cannot  cultivate  it 
thoroughly. 

There  is  another  matter,  too  little  considered  by  agriculturists 
generally,  but  which  has  a  strong  bearing  on  the  pleasure  and 
profit  of  farming.  It  is  well  expressed  by  the  common  phrase, 
'•  Having  everything  handy  " — in  other  words,  so  locating  and 
arranging  the  dwelling,  the  barns  and  outhouses,  and  so  dividing 
and  arranging  the  fields,  as  to  save  time,  labor,  and  steps  in  con- 
ducting the  business  of  the  farm.  To  illustrate :  on  some  farms, 
there  are  only  one  or  two  places  at  which  cattle  can  always  find 
water,  and  on  few,  if  any,  on  which  they  can  find  it  in  every  lot. 
Hence,  more  or  less  time  must  be  taken  in  driving  cattle  to  and 
from  water.  In  dividing  a  farm  into  lots,  care  should  be  taken  to 
arrange  them  so  as  to  render  the  water  accessible  to  cattle,  without 
labor  or  trouble.  One  good  method  of  doing  this,  is  to  arrange 
the  lots  so  as  to  bring  the  water  within  a  lane,  and  have  every 
lot,  or  a  large  number  of  lots,  open  into  it.  Then,  by  closing  the 
entrances  into  all  the  lots,  except  the  one  in  which  the  cattle  for 
the  time  are  pastured,  water,  in  effect,  is  introduced  into  every 
lot,  cattle  drink  when  they  please,  and  no  time  is  lost  in  watering 
them.  Locate  the  wagon-house,  or  shed,  under  which  the 
wagons,  ploughs,  harrows,  &c.,  are  housed  when  not  in  use,  where 
the  laborer  will  naturally  bring  them  Avhen  he  comes  in  from  the 
field.  Also,  locate  the  tool-room  at  a  place  where  the  workmen 
can  conveniently  deposit  tlieir  tools  at  night  and  take  them  in 
the  morning ;  and  so  on  throughout  the  whole  establishment, 
and  save  a  step  wherever  it  can  be  done. 

Lest  you  may  think  this  a  small  matter,  let  me  give  you  a 
few  data  for  calculation.  Ascertain,  first,  how  many  steps  a  man 
engaged  on  his  farm  takes  in  a  day ;  then,  the  value  of  a  day's 
work.  Next,  ascertain  the  number  of  steps  saved  each  day  by  the 
best  arrangment  of  the  kind  mentioned;  then,  how  many  alto- 
gether in  one  year ;  divide  them  by  the  number  of  steps  a  man 
takes  in  a  day,  and  find  the  number  of  days'  Avork  saved  in  a 
year ;  complete  the  calculation,  and  you  will  be  surprised  to  find 
in  how  few  years  the  value  of  your  farm  will  be  saved  in  this  way. 
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Besides  this  great  saving,  there  will  be  no  small  amount  of  grati- 
fication constantly  arising  from  the  greater  ease  and  promptness 
with  which  everything  will  be  done. 

Many  farmers  lose  a  great  deal  of  time,  and  no  small  amount 
of  money,  by  not  having  a  good  system  for  using  and  preserving 
their  implements.  A  fair  outfit  of  farming  utensils,  for  working 
a  farm  of  ordinary  size,  costs  considerable ;  and  it  makes  a  great 
difference  in  the  general  result,  whether  they  must  be  renewed 
every  five  or  ten  years.  The  ex]3ense,  too,  of  keej)ing  them  in 
repair  is  no  small  item,  and  the  amount  of  this  expense  depends 
materially  on  the  care  taken  of  them.  A  great  deal  of  time  and 
labor  is  saved  by  knowing  where  an  implement  is,  and  by  its 
being  in  a  convenient  place  to  get  Avhen  it  is  wanted  for  use. 
You  will  say,  perhaps,  "  we  know  all  this  very  well."  No  doubt 
you  do.  But,  do  you  practice  upon  it  ?  Has  no  one,  in  this 
assembly  of  farmers,  left  his  sleigh  standing  out  on  the  ground  this 
summer,  exposed  to  the  sun  and  rain,  and  the  shoes  to  rust  ? 
Has  no  one  left  his  harrow  in  the  field  where  he  last  used  it,  and 
not  even  turned  it  up  against  the  fence,  but  left  the  teeth  in  the 
ground  to  rust  ?  Have  none  of  you  left  your  ploughs  out,  and  in 
the  ground,  where  the  iron  will  rust  and  the  woodwork  crack 
and  split  with  alternate  sun  and  rain  ?  Is  your  wagon  under 
cover,  or  is  it  out  exposed  to  the  weather  ?  Do  you  know  where 
your  hoes,  rakes,  and  forks  are,  and  if  you  do,  are  they  in  your 
tool-room  ?  If  you  can  answer  all  these,  and  hke  questions,  satis- 
factorily, you  are  a  happy  and  prosperous  set  of  farmers.  If  you 
cannot,  allow  me  to  state  a  few  things  for  your  consideration. 

If  a  farmer  has  a  wagon-house  and  tool-room,  and  when  he 
has  done  using  an  implement,  Avill  bring  it  in,  and  put  it  in  its 
proper  place  and  under  cover,  his  implements  will  last  twice  as 
long,  the  expense  of  repairs  upon  them  be  materially  diminished, 
probably  one-lialf,  and  a  large  amount  of  time  and  labor  saved,  in 
looking  for  and  going  after  tools  when  wanted.  If  any  one  will 
take  the  trouble  to  make  an  estimate  of  the  pecuniary  benefit 
the  owner  of  a  farm  of  ordinary  size  will  derive  from  pursuing 
the  method  above  suggested,  he  will  find  that  it  will  nearly  equal, 
and  in  some  instances  exceed,  the  expense  of  a  hired  man. 

There  is  one  thing  more  in  respect  to  implements  which  I 
will  venture  to  mention,  because  it  is  so  useful  in  practice,  and 
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that  is,  if  an  implement  is  so  out  of  repair  that  it  cannot  be  used 
without  reparation,  it  should  be  repaired  at  once.  We  should  not 
wait  until  it  is  wanted  for  use ;  for  if  we  do,  our  work,  however 
urgent,  must  stand  until  it  is  mended.  We  may  be  obliged  to  go 
ourselves,  or  send  a  man  with  it  to  the  mechanic  at  a  very  incon- 
venient time.  The  mechanic,  too,  may  be  absent  or  engaged, 
and  thus  we  may  be  subject  to  considerable  inconvenience  and 
loss.  The  pecuniary  benefit  arising  from  a  good  system  in 
respect  to  farming  utensils,  is  by  no  means,  however,  the  only 
advantage  resulting  from  it.  Scarcely  anything  on  a  farm  is 
more  vexatious  than  not  to  be  able  to  find  a  tool  when  it  is 
wanted;  next  to  that,  however,  is  having  it  out  of  repair,  and 
being  obliged  to  send  it  away  to  be  mended,  at  the  very  moment 
when  it  is  wanted  for  use.  If  a  farmer  would  enjoy  the  delight- 
ful serenity  of  a  good  temper,  and  derive  pleasure  from  his  occu- 
pation, he  must  keep  his  implements  in  good  order,  and  in  the 
right  place. 

I  will  call  your  attention  to  one  more  topic,  and  that  is  the 
garden. 

The  generality  of  farmers  in  this  state  can  scarcely  be  said  to 
have  a  garden.  They  have  a  small  spot  of  ground  they  call  a 
garden,  but  in  most  cases  it  produces  more  weeds  than  vegetables. 
You  will  probably  not  believe  the  statement  that  a  garden,  150 
feet  long  and  100  feet  wide,  will  produce  more  wholesome  food 
than  can  be  obtained  from  ten  acres  of  land  well  cultivated,  and 
planted  or  sowed  with  any  of  the  cereal  grains,  as  wheat,  rye, 
corn,  &c. ;  and  yet  it  is  true.  An  asparagus  bed,  40  feet  long  and 
30  feet  wide,  will  give  more  good  food  every  sj^ring,  and  go  far- 
ther to  support  a  family,  than  a  barrel  of  pork ;  while  the  cost  of 
making  it,  in  the  first  instance,  will  not  exceed  that  of  raising 
and  fatting  the  pork ;  and  the  labor  required  in  the  fall  to  pre- 
pare it  for  winter,  and  in  the  spring  to  prepare  it  for  production, 
will  not  exceed  the  value  of  twenty  pounds  of  pork ;  and  the  bed, 
when  rightly  made,  if  properly  taken  care  of,  will  last  a  life-time. 
A  garden  of  the  size  mentioned  will  supply  a  family  of  twenty 
with  all  the  vegetables  they  can  consume,  and  with  a  small  por- 
tion of  meat,  feed  them  comfortably.  Vegetables,  also,  are  more 
wholesome  than  meats.  Every  farmer  makes  a  great  mistake,  in 
point  of  profit,  who  fails  to  have  a  good  garden  ;  and  if  lie  looks 
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to  comfort,  health,  and  enjoyment,  he  will  certainly  have  one; 
for  a  house  in  the  country  without  a  garden,  is  indeed  forlorn. 

My  parting  wish  is,  that  you  may  all  have  good  gardens,  well 
cultivated  farms,  and  happy  homes. 

Samuel  A.  Foot. 

Geneva,  September  4, 1S55. 
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Jouiinff  the  liepublicati  'Pat'ty. 

PiCasonsfor  Joining  the  Repuhlican  Party,  and  accepting  a 
Nomination  for  the  AssemUy. 

Geneva,  October  S^tli,  1S55. 
"W.  W.  "Watso]S",  a.  J.  Shannon",  and  James  Lane,  Esqrs. 

Gentlemen  :  I  had  the  honor,  on  the  20th  instant,  of  receiv- 
ing your  letter  informing  me  of  my  nomination  on  that  day  as 
the  republican  candidate  for  member  of  assembly  for  the  eastern 
district  of  this  county,  and  have  concluded  to  accept  it,  which  I 
freely  do. 

This  honor  was  unsolicited,  and  I  return  my  thanks  to  the 
convention  for  it. 

In  view  of  the  present  condition  of  political  parties  in  our 
state  and  country,  and  of  my  former  political  associations,  I  deem 
it  due  to  myself,  and  to  my  personal  and  political  friends,  to 
state,  as  briefly  as  I  can,  the  principal  reasons  which  have  in- 
duced me  to  accept  your  nomination,  and  place  myself  on  the 
republican  platform. 

Every  well-informed  man  in  the  country  knows  that  the 
principles  of  national  and  state  policy  which  led  to  the  formation 
of  the  whig  party  some  eighteen  years  ago,  and  constituted  the 
dividing  lines  between  it  and  the  democratic  party,  no  longer 
form  issues  between  them,  and  that  those  parties,  in  fact,  no 
longer  exist  as  formerly  organized.  The  establishment  of  the 
sub-treasury,  and  acquiescence  in  it,  have  settled  all  questions 
respecting  the  safe-keeping  and  management  of  the  national 


360  ARGUMENTS,   SPEECHES,  ADDRESSES, 

finances.  The  distribution  of  the  proceeds  of  the  public  lands 
among  the  several  states  is  given  up,  and  no  longer  even  dis- 
cussed. The  improvement  of  our  national  rivers  and  harbors  by 
the  General  Government  is  admitted  to  be  constitutional  and 
proper  by  a  large  majority  of  the  old  democratic  party,  and  they 
have  united  with  the  whigs  in  Congress  on  several  occasions  in 
passing  laws  for  that  purpose.  The  protection  of  our  domestic 
manufactures  by  a  discriminating  tariff  has  been  virtually  aban- 
doned— in  part  because  deemed  hopeless,  and  in  part  because 
many  of  our  manufacturing  interests  have  become  so  well  estab- 
lished as  not  to  require  protection.  The  issue  which  arose  in 
1844  between  these  parties  respecting  the  admission  of  Texas 
into  the  Union,  and  which  involved  the  principle  of  extending 
slavery  over  free  territory,  and  on  which  the  Presidential  election 
of  that  year  mainly  turned,  has  likewise  ceased  to  be  an  issue 
between  them,  as  they  were  then  organized.  For  at  the  session 
of  Congress  following  the  Presidential  canvass,  whigs  in  Congress 
from  the  slave  states  joined  with  democrats  in  admitting  Texas 
into  the  Union  with  slavery  engrafted  on  her  constitution; 
thereby  introducing  slavery  into  a  large  territory,  which  was  free 
before  it  Avas  wrested  by  lawless  violence  from  Mexico  by  slavery 
propagandists,  and  by  that  act  abandoned  the  whig  principle,  not 
to  allow  slavery  to  be  established  on  free  soil.  In  the  contest  of 
1850  between  slavery  and  freedom,  respecting  the  free  territory 
acquired  by  conquest  and  purchase  from  Mexico,  the  whole  whig 
party  in  the  slave  states,  with  very  few,  if  any,  exceptions,  took 
ground  with  slavery  against  admitting  California  with  freedom, 
and  in  favor  of  allowing  slavery  in  the  territories  of  New  Mexico 
and  Utah  ;  and  at  the  close  of  the  contest  went  for  the  Compro- 
mise of  that  year,  by  which  a  large  portion  of  the  old  province  of 
New  Mexico  was  added  to  Texas,  and  in  that  way  an  extensive 
region  of  beautiful  country,  dedicated  to  freedom,  was  brought 
under  the  thraldom  of  slavery;  and  finally,  last  year,  when 
plighted  faith  was  to  be  violated,  and  Kansas  and  Nebraska 
opened  to  slavery,  the  whigs  from  the  slave  states,  with  a 
few  honorable  exceptions,  supported,  in  one  solid  phalanx,  the 
iniquitous  measure  allowing  slavery  to  be  introduced  into  an 
immense  region  of  fertile  land  which,  thirty-five  years  ago,  was 
devoted  to  freedom  by  the  most  solemn  sanctions ;  and  thereby 
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violated,  in  the  most  objectionable  manner,  the  whig  principle  of 
excluding  slavery  from  free  soil. 

This  review  of  events  shows  that  of  all  the  old  national  issues 
between  the  whig  and  democratic  parties,  only  one  remains,  and 
tliat  is  the  exclusion  of  slavery  from  free  soil;  and  even  on  that 
the  old  whig  party  have  separated,  the  portion  belonging  to  the 
slave  states  taking  the  lead  in  the  separation. 

In  respect  to  state  policy,  only  one  issue  was  ever  made  be- 
tween the  whigs  and  democrats,  and  that  regarded  our  internal 
improvements.  On  that  subject  there  is  no  longer  a  real  differ- 
ence. All  parties  have  united  in  amending  the  constitution,  so 
that  our  enlarged  canal  may  be  completed  at  the  earliest  practi- 
cable period. 

What,  then,  is  there  left  of  public  duty  to  which  the  old  whig 
party  stands  pledged  ?  I  see  nothing  except  the  principle  for 
which  we  so  earnestly  contended  in  1844 — viz.,  the  exclusion  of 
slavery  from  free  soil.  A  whig  party  continued  or  revived  to 
accomplish  any  other  object  but  this,  belies  its  name.  Why  then 
adhere  to  a  name  which  is  no  longer  appropriate  ?  Is  it  not 
more  sensible,  liberal,  and  patriotic  to  meet  our  democratic 
fellow-citizens,  who  agree  with  us  in  opinion,  on  a  common 
ground,  and  take  a  name  indicative  of  our  jn-inciples  and 
objects  ? 

The  old  democratic  party,  at  least  what  there  is  left  of  it  in 
this  state,  and  which  has  the  distinctive  name  of  "Hards,"  is 
true  to  the  only  old  issue  left,  and  upholds  the  repeal  of  tlie 
Missouri  Compromise,  and  consents  to  the  introduction  of 
slavery  into  Kansas  and  Nebraska.  The  great  body,  however, 
of  the  old  democratic  party,  especially  in  this  state,  began  to  look 
at  slavery  through  a  different  medium  after  Mr.  Van  Buren  was 
deprived  of  a  nomination  for  the  Presidency  at  the  Democratic 
convention  in  1844  by  pro-slavery  democrats,  because  he  had 
taken  manly  and  patriotic  ground  against  the  admission  of  Texas 
with  slavery  into  th^  Union;  and  now  a  large  majority  of  that 
party,  probably  three-fifths,  perhaps  more,  are  against  the  exten- 
sion of  slavery,  and  condemn  the  repeal  of  the  Missouri  Compi-o- 
mise.  Those  who  are  earnest  and  zealous  on  that  subject  have 
in  general  separated  from  the  organizations  of  the  two  sections  of 
that  party  in  this  state,  "Hards"  and  "Softs,"  united  with  the 
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whlgs  and  formed  a  republican  party,  which  Avill  be  loyal  to  the 
Union,  and  sustain  the  principles  set  forth  in  the  Declaration  of 
Independence,  and  secured  by  the  Constitution  of  our  General 
Government ;  prominent  among  them  is  the  exclusion  of  slavery 
from  free  soil,  and  from  all  territories  and  places  under  the  ex- 
clusive jurisdiction  of  the  United  States. 

I  am  free  to  say  that  this  course  meets  my  entire  approbation, 
and  the  more  so  because  it  carries  out  opinions  and  principles  in 
respect  to  slavery  entertained  unanimously  by  our  forefathers 
north  and  south,  and  embodied  by  them  in  the  Declaration  of 
Independence  and  the  Constitution  of  the  United  States. 

All  acquainted  with  the  history  of  our  country  know  that  the 
founders  of  our  institutions  concurred  in  the  opinion  that 
"  slavery  was  a  great  j^olitical  and  moral  evil,"  and  confidently 
expected  its  early  extinction.  As  the  Constitution  was  made  for 
all  time,  the  framers  of  it  would  not  allow  the  words  "slave"  or 
'^ slavery"  to  ho,  introduced  into  it,  although  it  was  necessary  to 
incorporate  provisions  in  it  respecting  slavery.  They  considered 
the  institution  of  slavery  so  inconsistent  with  the  Ecpublican 
Government  which  they  were  establishing,  that  they  would  not 
permit  its  fair  features  to  be  marred  by  even  the  name,  and  on 
the  motion  of  a  delegate  from  a  slave  state,  the  word  was  excluded 
from  the  Constitution.  How  differently  now  do  our  fellow- 
citizens  of  the  slave  states,  at  least  a  large  majority  of  them, 
think  of  slavery !  They  now  deny  it  to  be  an  evil,  affirm  it  to  be 
a  blessing,  attempt  to  justify  it  by  divine  as  well  as  human  law, 
and  several  of  the  more  northern  slave  states  do  not  hesitate, 
avowedly,  to  breed  and  raise  slaves,  male  and  female,  for  a  south- 
ern and  distant  market.  Did  our  fellow-citizens  of  the  slave 
states  confine  their  preferences  to  their  own  states,  and  not 
attempt  to  spread  them  over  free  territory,  or  press  them  upon 
their  fellow-citizens  of  the  free  states,  there  would  be  little  or  no 
complaint.  But  within  the  last  twelve  or  fifteen  years  a  spirit  of 
propagandism  has  taken  possession  of  our  slaveholding  fellow- 
citizens.  They  have  succeeded  in  pushing  their  favorite  institu- 
tion into  Texas,  first,  by  violence  against  a  i:)eaceful  neighbor, 
and  second,  by  bold,  persevering  and  skillful  management  at 
home.  They  drew  the  country  into  a  war  with  Mexico  to  obtain 
a  wider  space  for  slavery,  but  as  yet  have  gotten  by  that  only 
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a  part,  though  a  valuable  part,  of  Mexico.  As  a  part  considera- 
tion, however,  for  withholding  for  the  present  direct  efforts  to 
press  slavery  into  our  territories  of  New  Mexico  and  Utah,  they 
obtained  a  law  compelling  freemen,  independent  citizens  of  the 
free  states,  to  assist  them  in  catching  their  runaway  slaves,  at  the 
peril  of  fine  and  imprisonment  for  refusing.  They  agreed  that 
the  Compromise  of  1850  should  end  forever  all  agitation  of  the 
slavery  controversy,  and  the  free  states  reluctantly  acquiesced  in 
it.  But  no  sooner  was  their  acquiescence  secured  than  new  pro- 
jects were  set  on  foot  to  extend  and  strengthen  slavery.  An  able 
and  influential  journal  published  at  Charleston,  South  Carolina, 
advocated,  in  a  series  of  Avell-written  articles,  a  revival  of  the 
atrocious  and  horrible  African  slave  trade,  and  Avas  not  rebuked, 
so  far  as  I  observed,  by  a  single  journal  in  the  slave  states.  In  a 
convention  held  (if  my  memory  serves  me)  in  Louisiana,  called 
to  advance  Southern  interests,  and  composed  of  delegates  from 
slave  states,  a  proposition  to  renew  that  inhuman  traffic  was 
introduced  and  seriously  debated.  Eepeated  plots  and  lawless 
attempts  have  been  made  to  seize  Cuba  with  all  her  slaves,  with 
a  view  to  annex  her  to  the  Union.  The  hope  is  entertained  and 
often  avowed  of  adding  the  whole  of  Mexico  to  our  Union,  and 
spreading  slavery  over  her  fertile  plains.  The  supporters  and 
advocates  of  slavery  have  frequently,  within  the  last  few  years, 
boasted  that  ere  long  slaveholders  would  call  the  roll  of  their  slaves 
at  the  foot  of  the  monument  on  Bunker  Hill.  But  the  act  which 
surpasses  all  the  others,  in  bold  effrontery  and  bald  wickedness, 
is  the  late  repeal  of  the  Missouri  Compromise.  The  fact  that  the 
slave  power  used  a  number  of  senators  and  representatives  from 
the  free  states  as  agents  to  introduce  and  carry  the  measure 
through  Congress,  aggravates  instead  of  justifying  or  even  palli- 
ating the  transaction  ;  for  it  shows  that  this  power  is  so  potent 
for  evil,  that  it  can  induce  gentlemen  high  in  the  confidence  of 
their  fellow-citizens  to  betray  their  trusts  and  misrepresent  their 
constituents.  This  measure  is  not  only  an  unmitigated  breach 
of  plighted  faith,  which  has  disgraced  the  American  name,  but 
an  act  of  gross  injustice  to  the  free  states.  No  wonder  it  has 
roused  their  indignation.  Slavery  is  preparing  to  make,  and  has 
already  commenced,  one  more  aggression  on  the  rights  of  the 
free  states  exceedingly  offensive  to  the  feelings  of  freemen.    It  is 
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a  principle  of  the  common  law  of  England,  and  one  which  has 
been  adopted  by  all  the  free  states  of  our  Union,  that  there  can 
be  no  slavery  on  freedom's  soil — that  as  soon  as  a  slave  steps 
within  the  boundary  lines  of  a  free  state,  and  sets  his  foot  on 
free  soil,  he  becomes  a  free  man.  This  principle  is  qualitiL'd  by 
our  Federal  Constitution,  and  a  slave  is  still  held  in  slavery, 
though  within  a  free  state,  lirovided  he  is  a  fugitive  from  a  slave 
state  of  our  Union.  Hence  the  rule  in  our  free  states  is,  that 
if  a  slave  comes  into  them  from  a  slave  state,  with  the  assent  of 
his  owner,  he  is  no  fugitive,  and  consequently  free.  The  judges 
of  the  Supreme  Court  of  the  United  States,  so  far  as  they  have 
expressed  any  opinions  on  the  subject  at  the  circuits,  have 
affirmed  this  principle.  But  the  Supreme  Court  itself  has  not  yet 
directly  passed  upon  it,  the  question  not  having  been  presented 
to  that  tribunal.  In  the  hope  of  obtaining  a  decision  from  that 
court,  that  an  owner  of  slaves  may  carry  them  through  a  free 
state  without  their  becoming  free,  the  state  of  Virginia  has  car- 
ried up  to  it,  for  review  and  reversal,  the  decision  of  the  late 
Judge  Paine,  of  the  Superior  Court  of  New  York,  made  a  few 
years  since,  giving  freedom  to  a  family  of  slaves  whom  a  citizen  of 
Virginia  was  carrying  through  this  state  to  put  on  board  a  vessel 
at  New  York  to  send  south.  AYithin  a  few  days  past,  a  district 
judge  of  the  United  States  at  Philadelphia  has  given  an  opinion 
that  a  slaveholder  may  carry  his  slaves  through  a  free  state  with- 
out losing  his  right  to  hold  them  in  slavery.  Should  the  slave 
power  succeed  in  establishing  this  principle  in  its  favor,  then 
any  slaveholder  may  drive  a  chain-gang  of  slaves  from  Maryland 
or  Virginia,  through  Pennsylvania  and  New  Jersey,  to  the  city 
of  New  York,  or  on  through  our  state,  Connecticut,  Ehode  Island 
and  Massachusetts,  to  Boston,  and  there  ship  them  to  a  soutliern 
port;  and  so,  too,  may  a  slaveholder  drive  a  like  gang  from 
Kentucky  or  Missouri,  through  Illinois,  Indiana,  Ohio,  Pennsyl- 
vania, and  our  state,  to  the  city  of  New  York ;  or  on  through 
our  state  and  Massachusetts  to  Boston,  or  any  other  eastern  port, 
and  there  ship  them  south.  When  a  right  to  do  this  is  once 
established,  it  is  no  stretch  of  the  imagination  to  suppose  that 
some  bold  and  impudent  slave-driver,  to  flout  our  New  England 
brethren,  may  drive  his  gang  of  slaves  up  on  to  Bunker  Hill,  and 
there,  beside  the  monument  erected  to  freedom's  cause,  call  the 
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roll  of  liis  manacled  band,  and  thus  accomplish  tlie  pro-slavery 
boast  fiir  sooner  than  any  friend  of  freedom  has  apprehended. 

This  spirit  of  propagandism,  so  restless,  energetic,  and  law- 
less, and  these  aggressive  acts,  especially  the  deep  wrong  of 
repealing  the  Missouri  Compromise,  and  pushing  slavery  by  force 
and  fraud  into  Kansas  against  the  wishes  of  a  large  majority  of 
her  citizens,  have  forced  upon  the  country  the  solemn  issue 
whether  this  nation  shall  become  a  great  slaveholding  republic. 
This  issue  must  be  determined,  and  finally  settled;  and  I  am  satis- 
fied that  there  Avill  be  no  end  to  slavery  agitation  until  the  friends 
of  freedom  unite  and  determine  that  slavery  shall  be  confined  to 
the  states  in  which  it  now  exists. 

It  is  said  that  this  is  impossible,  because  if  a  state  is  admitted 
into  the  Union  as  free,  she  may  afterwards  alter  her  constitution, 
introduce  slavery,  and  still  maintain  her  position  in  the  Union. 
This  is  a  mistake.  The  provision  of  the  Constitution  is:  "New 
states  may  be  admitted  by  the  Congress  into  this  Union."  If 
Congress  may  admit  a  new  state,  it,  of  course,  may  refuse  to 
admit ;  and  if  it  may  admit  or  refuse,  it  clearly  has  the  power  to 
prescribe  the  terms  or  conditions  on  which  it  will  admit.  If  a 
new  state  should  be  admitted  on  condition  that  it  should  forever 
exclude  slavery  from  its  borders,  and  should  afterwards  violate 
that  condition  (which  is  not  probable,  and  barely  possible),  it 
would  relapse  into  a  territory.  Then  it  would  become  the  duty 
of  the  Senate  and  House  of  Eepresentatives,  as  they  are  judges 
of  the  qualifications  of  their  own  members,  to  refuse  admission 
to  their  houses  of  the  senators  and  representatives  from  the  delin- 
quent state ;  and  of  Congress,  to  legislate  for  the  state  as  a  terri- 
tory, and  establish  a  territorial  government  over  it.  If  the  right 
of  Congress  so  to  legislate  should  be  questioned,  the  constitution- 
ality of  any  of  the  laws,  passed  to  regulate  the  state  as  a  territory, 
might  be  tested  before  the  Supreme  Court  of  the  United  States. 
Thus  our  institutions  would  be  found  adequate  to  meet  such  a 
contingency.  All  controversies  arising  out  of  it  could  be  peace- 
fully settled,  and  slavery  constitutionally  confined  to  its  pres- 
ent limits. 

I  will  now  inquire,  What  has  caused  the  great  change  in  the 
opinions  of  our  fellow-citizens  of  the  slave  states  respecting 
slavery  ?    What  has  induced  them  to  think  slavery  a  blessing, 
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when  their  Withers  thought  it  a  direful  evil  ?  What  has  led  them  to 
strive  with  persevering  energy  to  perpetuate  and  extend  slavery 
when  their  fathers  desired  and  expected  its  early  extinction,  and 
confined  it  to  its  then  limits,  as  they  supposed  forever,  by  dedicat- 
ing to  freedom  all  the  territory  then  owned  by  the  United  States  ? 
Other  causes  liave  operated,  particularly  the  profitable  culture 
of  cotton;  but  the  main  cause  of  this  change  of  opinion,  I  ap- 
prehend, is  the  love  of  power  ! 

Great  political  power  is  secured  by  our  Federal  Constitution  to 
the  ownership  of  slavery  wherever  it  exists  in  a  state  of  our  Union. 
The  possession  of  this  power  by  the  slave  states  has  enabled  them 
to  control  the  Government  of  the  countr}-,  although  they  have 
always  been  in  a  minority  compared  with  the  free  states.  Our 
fellow-citizens  of  the  slave  states  have  held  this  power  for  years. 
They  know  its  advantages,  and  enjoy  its  pleasures.  It  consists 
in  this:  by  the  Constitution,  representatives  in  Congress  are 
apportioned  among  the  several  states  according  to  population, 
and  in  ascertaining  the  population  of  a  slave  state  five  slaves  are 
counted  as  three  free  persons.  By  the  census  of  1850,  the  free 
states  were  found  to  have  (leaving  out  fractions)  a  free  popula- 
tion of  13,000,000 ;  the  slave  states  a  like  population  of  6,000,000 
and  3,000,000  slaves.  There  are  233  representatives  in  Congress. 
If  these  had  been  apportioned  among  the  states  of  the  Union 
equally  according  to  their  free  population,  the  free  states  would 
have  had  159  members  of  Congress,  and  the  slave  states  71 — a 
difierence  in  favor  of  the  free  states  of  85  members  of  Congress, 
and  of  course  the  like  number  of  votes  for  President  and  Vice- 
President  of  the  United  States.  But  by  counting  five  slaves  as 
three  free  persons,  as  the  Constitution  directs,  and  making  the 
apportionment  accordingly,  as  was  done,  the  free  states  have  144 
members  and  the  slave  states  89,  making  the  difference  in  favor 
of  the  free  states  of  only  55  members  of  Congress  and  votes  for 
President  and  Vice-President,  instead  of  85,  and  producing  a  loss 
of  political  power  and  influence  to  the  free  states  of  30  meml)ers 
of  Congress  and  Presidential  votes.  This,  in  effect,  takes  from 
the  free  states  15  members  of  Congress  and  Presidential  votes, 
being  the  difference  between  159,  to  which  they  would  be 
entitled  on  an  equal  apportionment,  and  144,  which  they  now 
have ;  and  gives  these  15  members  and  Presidential  votes  to  the 
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slave  states,  being  the  diflference  between  74,  to  which  they  would 
be  entitled  on  an  equal  apportionment,  and  89,  which  they  now 
have ;  thus  producing  an  inequality  of  political  power  in  favor 
of  the  slave  states  of  30  members  of  Congress  and  Presidential 
votes.  Considering  this  excess  of  political  power  to  be  equally 
distributed  among  the  voters  of  the  slave  states  (which  is  the 
most  favorable  view  of  it  for  them,  as  the  deprivation  of  it  is,  in 
fact,  among  the  voters  of  the  free  states),  tlien  a  voter  in  a  free 
state  is  seven-eighths  of  a  man  politically,  and  a  voter  in  a  slave 
state  a  full  man,  and  one-eighth  more. 

In  the  free  states,  every  voter  has  the  same  political  power, 
but  in  the  slave  states  it  is  far  otherwise.  The  congressional 
districts  in  the  free  states  contain  in  general  about  14,000 
voters ;  but  in  those  sections  of  the  slave  states  where  the  slaves 
are  most  numerous,  the  number  is  much  less.  For  instance,  the 
fourth  congressional  district  in  Virginia  has  7,000  voters,  and 
the  fourth  congressional  district  in  Alabama,  6,000.  Hence,  a 
freeman  and  a  voter  in  Ontario  County,  New  York,  is  less  than 
half  a  man  politically  compared  with  a  voter  in  the  fourth  dis- 
trict of  Alabama.  It  takes  more  than  two  of  us  freemen  to 
make  one  man  there.* 

Well  might  Senator  Seward  contend,  as  he  did  the  other  day 
in  his  speech  at  Albany,  that  there  is  a  privileged  order  in  this 
country — a  political  aristocracy.  But  when  the  fact  is  brought 
to  our  notice,  that  there  are  only  350,000  slave-owners  in  all  the 
slave  states,  and  that  the  excess  of  political  power  of  which  I 
have  been  speaking  is  in  reality  held  and  wielded  by  them,  we  see 
that  there  is  in  our  midst,  not  an  aristocracy  merely,  but  a  power- 
ful and  dangerous  oligarchy — a  privileged  few,  who  have  here- 

*  This  subject  and  the  effect  it  produces  on  a  freeman  wlio  lias  a  reasona- 
ble share  of  self-respect,  was  well  illustrated  the  other  day  in  a  conversation 
between  two  brothers,  and  which  one  of  them  repeated  to  me.  These 
brothers  are  members  of  our  bar,  and  distinguished  for  talents,  acquirements, 
and  moral  worth.  The  elder  is  a  Hunker,  and  the  younger  a  Soft  Democrat 
in  politics.  They  were  conversing  on  the  subject  of  slavery,  and  the  serious 
aspect  it  has  assumed.  In  the  course  of  the  conversation,  the  elder  brother 
said  to  the  younger,  "  Henry,  what  do  you  care  about  the  niggers  down 
South  ? "  The  younger  answered,  "  Well,  I  don't  care  much  about  them, 
but  I  don't  want  to  be  a  nigger  myself." 
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tofore  not  only  controlled  their  own  states,  but  the  Union 
also. 

The  least  that  our  fellow-citizens  of  the  slave  states  can  expect 
from  their  brethren  of  the  free  states  is,  the  exertion  of  all  their 
constitutional  rights  to  confine  this  oligarchy  to  its  present 
limits;  indeed,  our  patriotic  fellow-citizens  of  the  slave  states, 
who  are  not  actual  members  of  this  oligarchy,  should  unite  with 
us  in  preventing  its  extension,  and  exert  themselves  (for  they 
alone  have  the  power)  to  effect  its  ultimate  extinction. 

It  appears  to  me  that  the  proposition  advanced  by  the  sup- 
porters and  apologists  of  the  repeal  of  the  Missouri  Compromise, 
viz.,  that  the  inhabitants  of  a  territory  should  have  the  right  to 
determine  whether  slavery  sliould  or  should  not  be  introduced 
into  it,  and  whether  it  should  come  into  the  Union  as  a  free  or 
slave  state,  is  most  unreasonable,  unsound,  and  unjust.  There 
would  be  more  ground  for  this  proposition,  if  the  inhabitants  of 
the  territory  were  alone  affected  by  the  introduction  of  slavery 
into  their  state.  But  they  are  not.  The  citizens  of  the  free 
states  are  deeply  and  seriously  affected  by  it ;  for  the  admission 
of  every  new  slave  state  into  the  Union  increases  the  inequality  of 
political  power  before  mentioned  to  their  injury,  and  adds  to  the 
danger  of  the  slave  oligarch}'.  The  proposition,  in  effect,  gives  to 
the  inhabitants  of  the  territory  a  right  to  take  from  the  free 
states  a  portion  of  their  just  and  equal  political  power  and 
influence,  and  appropriate  it  to  themselves — an  injustice  so  glar- 
ing as  to  be  almost,  if  not  quite,  absurd. 

Many  gentlemen  whom  I  highly  respect  and  esteem,  and  with 
whom  I  have  been  agreeably  associated  politically  for  many  years, 
appear  to  think  that  a  party  formed,  among  other  objects,  to 
restrain  slavery  within  its  proper  limits,  must  necessarily  be  a 
sectional  party.  It  seems  to  me  this  is  doing  injustice  to  our 
brethren  in  the  slave  states ;  for  it  assumes  that  every  one  of 
them  is  ready  and  willing  to  justify  the  dishonorable  act  of  repeal- 
ing the  Missouri  Compromise,  and  forcing  slavery  by  violence  and 
fraud  into  Kansas — to  join  in  accomplishing  the  direful  calam- 
ity of  converting  this  nation  into  a  great  slaveholding  republic 
— that  each  and  all  of  them  have  lost  all  respect  for  the  opinions 
of  their  fathers,  of  glorious  memory,  and  no  longer  believe  with 
them  that  slavery  is  a  political  and  moral  evil.     For  one,  I  can- 
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not  do  tliem  such  injustice ;  and  I  fully  believe  that  the  republi- 
can party  will  have  many  able  and  patriotic  supporters  in  the 
slave  states.  But  sliould  the  contrary  prove  true,  and  our  South- 
ern fellow-citizens  join  to  a  man  in  pushing  slavery  over  free 
territory  and  crowding  it  into  free  states,  are  we  not  to  unite  in 
resisting  them  by  lawful,  peaceful,  and  constitutional  means  ? 
Did  our  Washington,  when  advising  against  sectional  parties, 
contemplate  and  intend  to  advise  pusillanimous  submission  to  a 
sectional  effort  to  crowd  slavery  by  dishonor,  fraud,  and  violence 
into  free  territory  ?  Would  he  have  put  his  name  to  a  bill  to 
violate  plighted  national  faith  ?  Would  he  have  favored  the 
fraud  and  violence  in  Kansas  ?  Would  he  have  advised  the  free- 
men of  the  free  states  to  become  passive  and  silent  under  the 
deep  wrong  which  has  been  done  them  ?  No,  indeed !  He 
would  have  been  foremost  in  resisting,  and  uniting  with  them  to 
resist,  such  dishonor  and  injustice. 

As  to  any  fear  of  a  dissolution  of  our  glorious  Union  by  pur- 
suing constitutional  means  to  restrain  our  slave  oligarchy,  aud 
keep  it  within  its  present  bounds,  the  bare  suggestion  of  such  a 
fear  is  too  preposterous  to  be  worthy  of  the  serious  notice  of  a 
sensible  man.  Our  Union  can  no  more  be  dissolved  than  the 
continent  on  Avhich  it  rests.  The  slaveholding  oligarchy  will  be- 
the  last  to  attempt  it.  Not  only  does  their  slave  property,  but 
their  very  lives,  depend  on  the  security  which  the  Union  gives  them. 

In  conclusion,  I  join  cheerfully  the  republican  standard. 
Having  begun  my  political  life  a  republican,  I  hope  so  to  end  it. 

My  views  respecting  temperance  and  a  prohibitory  law  are  so- 
well  known,  that  it  is  hardly  necessary  to  allude  to  the  subject ; 
but  to  prevent  all  cavil,  I  will  add,  that  I  approve  of  the  follow- 
ing resolution  passed  by  our  political  friends  at  Syracuse  : 

"Whereas,  certain  conventions  of  politicians  in  this  state 
have  made  a  party  issue  on  the  law  prohibiting  traffic  in  intoxi- 
cating liquors,  thus  wresting  its  interpretation  from  the  courts, 
and  appealing  from  the  expression  of  the  popular  will  which  dic- 
tated said  law ;  therefore 

"  Resolved,  That  firmly  believing  the  great  principle  of  pro- 
hibition to  be  right,  we  will  resist  the  attempt  now  being  made  to- 
prevent  a  trial  of  the  practical  Avorking  thereof  in  this  state." 
Respectfully,  your  ob't  serv't, 
24  Sam'l  a.  Foot:. 


370  ARGUMENTS,    SPEECHES,    ADDRESSES, 

No.  XLVII.— Vol.  1,  p.  311. 
Wo7nen's  'Ii.iff7its. 

In  Assembly,  Marcli  IJith,  1856. 

Mr,  Foot,  from  the  Judiciary  Committee,  to  which  was  refer- 
red the  petitions  of  sundry  citizens  praying  for  women's  rights,  re- 
ports that  a  very  large  number  of  petitions  for  "women's  rights" 
have  been  referred  to  the  Committee  on  the  Judiciary,  several  of 
which  have  been  read,  and  a  sufficient  number  to  ascertain  that 
they  are  all  alike.  The  petitioners  ask  that  there  may  be  estab- 
lished by  law  an  equality  of  rights  between  the  sexes.  The 
Judiciary  Committee  is  composed  of  married  and  single  gentle- 
men. The  bachelors  on  the  committee,  Avitli  becoming  diffidence, 
have  left  the  subject  pretty  much  to  the  married  gentlemen. 
They  have  considered  it  with  the  aid  of  the  light  they  have  before 
them,  and  the  experience  married  life  has  given  them.  Thus 
aided  they  are  enabled  to  state,  that  ladies  always  have  the  best 
j)iece  and  choicest  titbit  at  table.  They  have  the  best  seat  in  the 
cars,  carriages,  and  sleighs ;  the  warmest  place  in  winter  and  the 
coolest  place  in  summer.  They  have  their  choice  on  which  side 
of  the  bed  they  will  lie,  front  or  back.  A  lady's  dress  costs  three 
times  as  much  as  tliat  of  a  gentleman  ;  and  at  the  present  time, 
with  the  prevailing  fashion,  one  lady  occupies  three  times  as 
much  space  in  the  world  as  a  gentleman.  It  has  thus  appeared 
to  the  married  gentlemen  of  your  committee,  being  a  majority 
(the  bachelors  being  silent  for  the  reason  mentioned,  and  also 
probably  for  the  further  reason  that  they  are  still  suitors  for  the 
favors  of  the  gentler  sex),  that  if  there  is  any  inequality  or 
oppression  in  the  case,  the  gentlemen  are  the  sufferers.  They, 
however,  have  presented  no  j)etitions  for  redress,  having  doubt- 
less made  up  their  minds  to  yield  to  an  inevitable  destiny. 

On  the  whole,  the  committee  have  concluded  to  recommend 
no  measure,  except  that,  as  they  have  observed  several  instances 
in  which  husband  and  wife  have  both  signed  the  same  petition, 
in  sucTi  case  they  would  recommend  the  parties  to  apply  for  a 
law  authorizing  them  to  change  dresses,  so  that  the  husband  may 
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wear  the  petticoats,  and  the  wife  the  breeches,  and  thus  indicate 
to  their  neighbors  and  the  pubhc  the  true  relation  in  which  they 
stand  to  each  other. 


No.  XLVIIL— Vol.  1,  p.  311. 
Colonization. 


Fellow-Citizens  : — I  thank  you  for  the  honor  conferred 
upon  me  by  appointing  me  chairman  of  this  meeting.  It  is  the 
more  appreciated  by  me,  because  it  furnishes  evidence  that  my 
fellow-citizens  do  not  consider  the  platform  of  pohtical  principles, 
which  I  have  avowed  as  a  member  of  the  Eepublican  party,  incon- 
sistent with,  or  impairing,  my  long  and  steady  advocacy  and  sup- 
port of  African  colonization.  There  is  in  fact  no  inconsistency, 
but,  on  the  contrary,  entire  harmony,  between  the  object  of  the 
American  and  New  York  state  colonization  societies  and  the 
opinions  adopted  by  me  as  a  meml^er  of  the  Repubhcan  party. 
Those  societies  have  one  grand,  benevolent,  and  Christian  object 
in  view,  and  that  is,  "  To  colonize,  with  their  own  consent,  people 
of  color  of  the  United  States  on  the  coast  of  Africa,  and  through 
them  to  civilize  the  African  tribes,  and  improve  the  colored  popu- 
lation of  our  country."  They  do  not  interfere  with  the  institu- 
tion of  slavery  in  the  states  where  it  exists ;  but  all  candid  minds 
must  admit,  that  the  indirect  effect  of  their  operations  has  been 
to  liberate  thousands  of  slaves  and  colonize  them  as  freemen  on 
the  coast  of  Africa,  and  establish  there  a  stable,  self-governing, 
and  flourishing  republic. 

Individually,  and  as  a  politician  and  member  of  the  republi- 
can party,  I  disclaim  all  right  to  interfere  with  the  institution  of 
slavery  in  the  several  states  where  it  exists.  My  heart  beats  as 
warmly,  my  attachment  is  as  ardent  and  sincere,  and  my  respect 
as  high  for  my  fellow-citizens  of  the  slave  as  of  the  free  states. 
No  exertion  or  sacrifice  would  be  more  freely  made  by  me  to 
defend  and  support  the  constitutional  and  legal  rights  of  the  free 
than  of  the  slave  states ;   yet  am  I  resolved,  that  so  far  as  my 
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voice  and  vote  will  avail,  slavery  shall  never  extend  Ijeyond  its 
present  limits ;  shall  be  excluded  entirely  from  the  territories  of 
the  United  States  and  all  places  under  its  exclusive  jurisdiction. 
Another  slave  state  shall  never  be  admitted  into  our  glorious 
Union  ;  and  on  the  momentous  issue  now  before  the  country, 
whether  this  nation  shall  become  a  great  slaveholding  republic 
or  not,  the  path  of  duty  in  opposition  to  so  direful  an  event  is  to 
me  so  plain,  that  I  must  follow  it,  let  the  consequences  be  what 
they  may.  I  anticipate  none,  however,  except  blessings  to  our 
own  beloved  country.  The  colonization  scheme  is  regarded  by 
me  as  the  only  practical  solution  of  the  disturbing,  difficult 
national  problem  of  domestic  slavery ;  and  I  trust  the  time  is  not 
far  distant  when  all  American  hearts,  North  and  South,  will  unite 
earnestly  in  the  work— ^r*^,  of  preparing,  by  intellectual,  moral, 
and  religious  culture,  the  colored  population  of  the  United  States, 
bond  and  free,  for  self-government ;  and  second,  of  transporting 
them  to  the  Republic  of  Liberia,  and  under  its  constitution  and 
laws,  establishing  on  the  western  coast  of  Africa  a  powerful, 
enlightened,  Cliristian  nation. 


No.  XLIX.— Vol  1,  p.  325. 
Slayety. 


The  joint  committee  of  the  senate  and  assembly  appointed  to 
consider  and  report  what  measures,  if  any,  the  Legislature  of  this 
state  ought  to  adopt  to  protect  the  constitutional  rights  of  her 
citizens  against  the  serious  and  alarming  doctrines  of  the 
Supreme  Court  of  the  United  States  in  the  decision  of  the  case  of 
Dred  Scott,  respectfully  report :  That  they  entered  upon  the  dis- 
charge of  their  duty  under  a  deep  sense  of  the  importance  of  the 
subject  committed  to  tlieir  consideration.  They  could  not  fail  to 
see,  that  the  sovereignty  of  our  state,  the  constitutional  rights  of 
her  citizens,  the  protection  of  her  free  labor,  her  great  commer- 
cial, manufacturing,  and  agricultural  interests,  her  extensive  edu- 
cational system,  and  the  morals  of  her  citizens,  were  all  assailed 
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and  put  in  jeopardy  by  the  unconstitutional,  sectional,  and  pro- 
slavery  doctrines  announced  by  the  majority  of  the  judges  of  the 
Supreme  Court  of  the  United  States  in  the  decision  of  the  case 
mentioned ;  for  those  doctrines  will  bring  slavery  within  our  bor- 
ders, against  our  will,  with  all  its  unhallowed,  demoralizing,  and 
blighting  influences. 

Your  committee  have  not  been  able  to  obtain  authenticated 
copies  of  the  opinions  of  the  five  pro-slavery  judges,  who  formed 
a  majority  of  the  Court,  and  proclaimed  the  unconstitutional 
doctrines  which  have  so  justly  alarmed  the  people  of  this  state. 
They  have,  however,  abundant  evidence  of  their  contents,  and  of 
the  principles  they  announce. 

There  was  only  one  question  before  the  Court  for  adjudication, 
and  that  was,  whether  Dred  Scott  was  a  citizen  of  the  United 
States.  No  judge  of  the  Court  had  a  right,  and  far  less  was  it  his 
duty,  to  discuss,  decide,  or  even  express  an  opinion  on  any  other 
question  or  subject.  Not  only  judicial  decorum,  but  numerous 
decisions  of  that  very  Court,  forbade  him  to  express  opinions  on 
any  question  besides  the  one  directly  before  him.  Yet  the  five 
l^ro-slavery  judges,  disregarding  official  decorum  and  established 
precedents,  after  deciding  the  case  before  them,  proceeded  to  dis- 
cuss and  express  opinions  on  five  other  constitutional  questions 
of  vital  imj^ortance  to  the  free  states  of  this  Union. 

First.  They  exjsress  the  opinion  that  if  a  master  brings  his 
slave  into  a  free  state  for  a  temporary  sojourn,  the  slave  does  not 
become  free.  This  is  in  direct  contradiction  to  a  cherished  prin- 
ciple of  the  common  law,  that  when  a  slave  places  his  foot  on  free 
soil,  he  becomes  a  freeman — a  principle  dear  to  the  heart  of  every 
enlightened  citizen  of  the  free  states  of  our  Union  ;  and  a  princi- 
ple which  has  been  recognized  by  the  courts  of  all  those  states, 
by  the  courts  of  most  of  the  slave  states,  and  by  the  Supreme 
Court  of  the  United  States  itself 

Second.  They  express  the  opinion  that  the  Ordinance  of  1787 
— the  Masna  Cliarta  of  freedom  in  all  the  states  formed  out  of 
the  territory  northwest  of  the  Ohio — is  inoperative  and  void — an 
opinion  which  astonishes  the  intelligence  of  the  country,  and  is 
in  direct  opposition  to  the  action  of  the  general  and  state  govern- 
ments from  their  institution. 

TJiird.  They  declare  that  the  act  of  Congress  admitting  the 
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state  of  Missouri  into  the  Union,  known  as  the  Missouri  Compro- 
mise, Avas  unconstitutional  and  void;  and  thereby  give  the  sanc- 
tion of  their  names  and  of  the  Court  to  the  unmitigated  breach  of 
pUghted  national  faith,  accomplished  by  the  repeal  of  that  act. 

Fourth.  They  discuss  and  express  the  opinion,  that  the  clause 
in  the  Constitution  of  the  United  States,  which  declares  that 
"The  Congress  shall  have  power  to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting  the  territory  or  other 
property  belonging  to  the  United  States,"  only  applies  to  the  ter- 
ritory which  belonged  to  the  United  States  when  the  Constitution 
was  adopted,  and  confers  no  authority  on  Congress  to  pass  laws 
regulating  the  territories  acquired  since ;  and  thus  they  deny  to 
Congress  the  power  to  exclude  slavery  from  them,  or  to  authorize 
a  territorial  government  to  exclude  it ;  while  every  well-informed 
person  in  the  country  knows,  that  every  territory  which  the 
United  States  has  acquired  since  the  adoption  of  the  Constitution 
has  been  governed  by  the  laws  of  Congress.  The  power  of  Con- 
gress over  those  territories,  and  the  authority  to  prohibit  slavery 
in  them,  has  never  been  doubted  or  questioned,  till  the  promul- 
gation of  the  opinions  of  the  majority  of  the  Court  in  this  case  of 
Dred  Scott. 

Fifth.  They  declare  it  to  be  their  opinion,  that  slavery  is  not 
a  local  institution.  They  hold  that  it  is  not  confined  to  the 
limits  of  the  state,  by  the  laws  of  which  it  is  created,  but  may  be 
carried  beyond  them  and  into  the  territories  of  the  United  States. 
This  opinion  is  in  direct  opposition  to  at  least  three  solemn  de- 
cisions of  the  Supreme  Court  of  the  United  States,  and  to  the 
decisions  of  the  courts  of  all  the  free  states,  and  to  the  decisions 
of  the  courts  of  most,  if  not  all,  of  the  slave  states  of  our  Union. 
It  is  contrary  to  one  of  the  fundamental  principles  of  the  com- 
mon law,  viz.,  that  every  man  has  an  inalienable  right  to  his 
liberty,  and  that  it  can  only  be  taken  from  him  by  a  statute  of 
the  state  in  Avhich  he  lives ;  and  every  tyro  in  the  profession  of 
the  law  knows  that  the  statute  of  a  state  has  no  force  beyond  its 
limits. 

It  follows  as  a  direct  consequence  of  this  doctrine,  that  a  mas- 
ter may  take  his  slave  into  a  free  state  without  dissolving  the 
relation  of  master  and  slave  ;  and  your  committee  cannot  but  be 
alarmed  and   shocked  at  the   apprehension    that  some   future 
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decision  of  the  pro-slavery  majority  of  the  Supreme  Court  will 
authorize  a  slave-driver,  as  threatened  by  the  devotees  of  slavery, 
to  call  the  roll  of  his  manacled  gang  at  the  foot  of  the  monument 
on  Bunker  Hill,  reared  and  consecrated  to  freedom. 

The  proposition  which  the  majority  of  the  Court  laid  down  in 
deciding  the  question  legitimately  before  them,  viz.,  that  no  man 
of  the  African  race,  descended  however  remotely  from  a  slave,  is 
a  citizen  of  the  United  States,  though  born  a  freeman,  and  his 
ancestors  for  many  generations  before  him  also  freemen,  and 
though  ninety-nine  parts  out  of  one  hundred  of  the  blood  which 
runs  in  his  veins  is  Anglo-Saxon,  and  his  skin  whiter,  his  heart 
purer,  and  his  head  clearer  than  those  of  the  judge  wlio  outlaws 
him,  and  though  his  ftither  may  have  fallen  in  the  battle  at  New 
Orleans,  on  the  glorious  eighth  of  January,  at  the  call  of  our 
Jackson,  or  his  grandfather  served  Avith  honor,  or  died  in  battle 
under  our  Washington,  is  a  violation  of  the  sacred  principles 
announced  in  our  Declaration  of  Independence,  hostile  to  the 
spirit  of  our  institutions  and  the  age  in  which  w^e  live,  a  depar- 
ture from  the  liberal  doctrines  of  the  common  law,  and  opposed 
to  the  weight  of  judicial  authority  in  this  country  and  Eng- 
land. 

Your  committee  have  no  hesitation  in  expressing  the  opinion 
that  this  decision  is  erroneous,  and  ought  to  be  overruled ;  and 
they  believe  it  will  be  overruled,  as  soon  as  the  free  states  have 
their  just  representation  on  the  bench  of  that  Court. 

The  attention  of  your  committee  was  arrested  by  a  proposi- 
tion, stated  by  Chief  Justice  Taney  in  the  opinion  he  delivered, 
as  the  organ  of  a  majority  of  the  Court,  in  the  following  words : 
"  They  (the  colored  race)  had  710  rights  which  white,  men  icere 
ioimd  to  respedJ'  Your  committee  cannot  forbear  to  charac- 
terize this  proposition  as  inhuman,  tmchristian,  atrocious — dis- 
graceful to  the  judge  who  uttered  it,  and  to  tlie  tribunal  which 
sanctioned  it. 

The  most  censurable  part  of  the  conduct  of  these  five  pro- 
slavery  judges  yet  remains  to  be  stated,  and  it  is  this  : — The  five 
constitutional  questions  above  stated,  wiiich  were  not  involved  in 
the  point  before  the  Court  for  decision,  and  upon  which,  in  viola- 
tion of  judicial  decorum  and  established  precedents,  they  volun- 
teered opinions,  have,  wdthin  the  last  two  years,  become  political 
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and  party  questions,  have  divided  the  two  great  political  parties 
of  the  country;  and  that  division,  unfortunately,  has  assumed  a 
sectional  character.  These  five  judges  are  all  located  in  the  pro- 
slavery  section,  and  identified  with  the  pro-slavery  party.  Under 
such  circumstances,  if  true  manly  delicacy  did  not,  a  decent 
respect  for  the  feelings  and  opinions  of  the  friends  of  free  institu- 
tions, should  have  restrained  them  from  uttering  a  single  word 
not  necessary  to  the  decision  of  the  question  before  them.  Yet 
how  widely  different  was  their  conduct !  They  volunteered, 
against  decorum  and  precedent,  to  identify  themselves  and  o^^r 
great  national  Court  with  a  sectional  party,  and  to  bring  down 
that  high  tribunal  from  the  lofty  place  it  has  hitherto  filled  in 
the  reverential  respect  of  the  nation,  to  the  arena  of  party  and 
sectional  strife.  They  have  destroyed  the  confidence  of  the 
people  in  the  Court,  by  stamping  upon  it  a  black  mark  of  section- 
alism and  partisanship.  They  have,  moreover,  placed  tliemselves 
and  the  Court  they  control  in  the  front  rank  of  pro-slavery  jjrop- 
agandism,  and  oficnsive  aggression  uj)on  the  rights  of  the  free 
states. 

Your  committee  cannot  omit  to  notice  in  this  connection  the 
time  selected  by  these  five  judges  for  taking  gi*ound  officially 
with  the  pro-slavery  party  of  the  country.  That  time  was 
strikingly  propitious  to  protect  them  from  impeachment,  and 
accomplish  their  purpose.  A  new  pro-slavery,  sectional  adminis- 
tration was  just  being  inaugurated,  and  consequently  had  the 
whole  patronage  of  the  Federal  Government  to  aid  in  screening 
these  partisan  judges  from  merited  punishment,  and  produce 
acquiescence  in  their  ultra  pro-slavery,  unconstitutional  doc- 
trines. The  fate  of  Kansas,  too,  was  then  impending,  and  these 
doctrines,  if  carried  out,  would  consign  her  to  the  deadly  embrace 
of  slavery.  Your  committee  reluctantly  admit  the  thought,  that 
the  national  ermine  was  used  to  cover  and  effect  such  an  unhal- 
lowed purpose  ;  but  they  have  seen  too  many  evidences  of  the  des- 
perate acts  to  which  pro-slavery  fanaticism  leads  men  subject  to 
its  influence,  to  lay  aside  the  fearful  apprehension  that  our 
national  Court  has  been  brought  under  its  dominion. 

The  Supreme  Court  of  the  United  States  was  established  by 
our  forefathers  to  secure  a  fiiir  and  enlightened  exposition  of  the 
Constitution,  and  an  independent  and  impartial  adjudication  of 
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constitutional  questions ;  and  thereby  preserve  the  rights  of  tlic 
several  states  and  the  citizens  thereof.  The  influence  and  power 
of  the  Court  having  now  been  marshalled  on  the  side  of  pro- 
slavery  propagandism,  and  against  the  rights  of  the  citizens  of 
the  free  states,  it  no  longer  accomplishes  the  purpose  of  its  insti- 
tution. The  safety  and  peace  of  the  nation  require  its  reor- 
ganization, so  as  to  admit  into  it  a  fair  and  equal  representation 
from  tlie  free  states,  according  to  the  ratio  of  population  between 
the  free  and  slave  states,  Avhich  can  and  ought  promptly  to  be 
done  by  act  of  Congress.  Until  this  measure  is  accomplished,  it 
is  manifestly  the  duty  of  this  state  to  take  and  maintain  a  firm 
stand  against  the  encroachments  of  slavery,  and  keep  this  direful 
evil  out  of  her  borders. 

To  this  end  your  committee  announce  and  recommend  the 
adoption  of  the  proposition,  that  slavery  shall  never  pollute  the 
free  soil  of  the  Empire  state,  let  the  consequences  be  what  they 
may;  and  in  making  this  declaration,  we  place  the  Empire  state 
on  the  republican  doctrines  of  1798,  known  as  the  •'  Virginia 
Eesolutions,"  whicli  were  acquiesced  in  by  the  great  republican 
party  of  that  day,  and  are  in  the  following  words : 

"  Besolved,  That  this  assembly  doth  explicitly  and  peremptorily  declare 
that  it  views  the  powers  of  the  Federal  Government  as  resulting  from  the 
compact  to  which  the  states  are  parties  ;  as  limited  by  the  plain  sense  and 
intention  of  the  instrument  constituting  that  compact  ;  as  no  further  valid 
than  they  are  authorized  by  the  grants  enumerated  in  that  compact ;  and 
that  in  case  of  a  deliberate,  palpable,  and  dangerous  exercise  of  other 
powers  not  granted  by  the  said  compact,  the  states  who  are  the  parties 
thereto  have  the  right,  and  are  in  duty  bound,  to  interpose  for  arresting  the 
progress  of  the  evil,  and  for  maintaining,  within  their  respective  limits,  the 
authorities,  rights,  and  liberties  appertaining  to  them." 

To  can-y  into  effect  this  proposition,  your  committee  recom- 
meiid  the  adoption  of  the  resolutions,  herewith  presented,  and  the 
passage  of  an  act  entitled  "  An  act  to  secure  freedom  to  all  per- 
sons within  this  state,"  herewith  also  presented. 

Samuel  A.  Foot. 
Edward  M.  Madden, 
M.  LiNDLEY  Lee, 
John  T.  Hogeboom, 
John  II.  Wooster, 
Henry  W.  Beckwith. 
Albany,  April  9,  1857. 
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RESOLUTION  S. 

"  Resolved,  That  this  state  will  not  allow  slavery  within  her  borders  in 
any  form,  or  under  any  pretence,  or  for  any  time,  however  short,  let  the  con- 
sequences be  what  they  may. 

"  Resolved,  That  the  Supreme  Court  of  the  United  States,  by  reason  of  a 
majority  of  the  judges  thereof  having  identified  it  with  a  sectional  and 
aggressive  party,  has  lost  the  confidence  and  respect  of  the  people  of  this 
state. 

"  Resolved,  That  the  Governor  of  this  state  be,  and  he  hereby  is,  respect- 
fully requested  to  transmit  a  copy  of  this  report,  the  law  above  mentioned, 
and  these  resolutions,  to  the  respective  Governors  of  the  states  of  this 
Union." 

"  AN  ACT  TO  SECURE  FREEDOM  TO  ALL  PERSONS  WITHIN  THIS  STATE. 

"  The  people  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows : 

"§  1.  Neither  descent,  near  or  remote,  from  an  African,  whether  such 
African  is,  or  may  have  been,  a  slave  or  not,  nor  color  of  skin,  shall  dis- 
qualify any  person  from  being,  or  prevent  any  person  from  becoming,  a 
citizen  of  this  state,  nor  deprive  such  person  of  the  rights  and  privileges  of  a 
citizen  thereof. 

"  §  3.  Every  slave  who  shall  come,  or  be  brought,  or  be,  in  this  state  with 
the  consent  of  his  or  her  master  or  mistress,  or  who  shall  come,  or  be 
brought,  or  be,  involuntarily  in  this  state,  shall  be  free. 

"  §  3.  Every  person  who  shall  hold,  or  attempt  to  hold,  in  this  state,  in 
slavery  or  as  a  slave,  any  person  mentioned  as  a  slave  in  the  second  sec- 
tion of  this  act,  or  any  free  person  of  color,  in  any  form,  or  under  any  pre- 
tence, or  for  any  time  however  short,  shall  be  deemed  guilty  of  felony,  and 
on  conviction  thereof  shall  be  confined  in  the  State  Prison  at  hard  labor  for 
a  term  not  less  than  two,  nor  more  than  ten  years." 
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No.  L.— Vol.  1,  p.  335. 

Slayery. 

An  Examination  of  the  Case  of  Dred  Scott  against  8andford,in 
the  Supreme  Court  of  the  United  States,  arid  a  full  and  fair 
Exposition  of  the  Decision  of  the  Court,  and  of  the  0])inions  of 
the  Majority  of  the  Judges. 

The  duty  assigned  me  for  this  evening  is  an  examination  of 
the  case  of  Dred  Scott  against  Sandford,  in  the  Supreme  Court  of 
the  United  States ;  and  an  exposition  of  the  decision  of  the  court, 
and  of  the  opinions  of  the  majority  of  the  judges. 

As  this  duty  has  been  assigned  to  me  to  accomphsh  no 
partisan  or  ambitious  purpose,  but  solely  for  our  mutual  in- 
struction and  improvement,  that  we,  thereby,  may  be  the  Ijetter 
able  to  understand  our  rights  and  duties  as  citizens  of  this  state 
and  of  the  United  States,  I  shall  discharge  it  Avith  entire  impar- 
tiality and  truthfulness,  and  make  no  statement,  nor  advance 
any  proposition,  of  doubtful  correctness;  and  as  our  object  is 
not  to  acquaint  ourselves  with  the  technical  and  professional 
niceties  of  the  case,  but  to  obtain  clear  and  correct  views  of  the 
real  and  true  question  which  was  before  the  court,  and  decided 
by  it,  and  of  the  propositions  advanced  and  sanctioned  by  a 
majority  of  the  judges,  and  Avhicli  aifect  the  rights  of  the  several 
states,  and  of  the  citizens  thereof,  I  shall  pass  over  all  the  ques- 
tions arising  on  the  record  wliich  relate  to  the  form  of  the 
pleadings,  and  the  manner  in  which  the  case  came  before  the 
court. 

The  action  was  commenced  in  the  Circuit  Court  of  the 
United  States  for  the  district  of  Missouri,  to  establish  the  free- 
dom of  Dred  Scott,  his  wife,  and  their  two  daughters,  who  were 
claimed  and  held  by  Sandford,  the  defendant,  as  slaves. 

The  courts  of  the  United  States  are  not  courts  of  general 
jurisdiction,  having  a  right  to  hear  and  decide  controversies 
of  all  kinds,  but  have  jurisdiction  over,  and  authority  to  hear 
and  determine  only  certain  specified  cases,  all  of  which  are 
designated  in   the   Constitution  of  the  United  States.     Among 
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those  cases  so  designated  are  controversies  between  citizens  of 
different  states.  It  follows,  as  a  natural  and  logical  sequence 
from  this  constitution  of  the  courts  of  the  United  States,  that 
whenever  a  party  commences  an  action  in  one  of  those  courts, 
he  must  show,  on  his  written  pleading,  that  he  has  a  rig^.it  to 
commence  his  suit  in  that  court ;  or,  in  other  words,  that  the 
controversy  between  him  and  his  adversary  is  one  of  tliose  speci- 
fied in  the  Constitution  of  the  United  States,  which  the  courts 
thereof  have  a  right  to  hear  and  decide.  If  he  fails  to  show  this, 
his  suit  is  always  dismissed  for  want  of  jurisdiction.  Accord- 
ingly, Dred  Scott,  in  his  first  written  pleading,  called  in  this 
case  a  declaration,  stated  that  he  was  a  citizen  of  the  state  of 
Missouri,  and  Sandford,  a  citizen  of  the  state  of  Massachusetts ; 
and  hence  the  controversy,  to  be  heard  and  decided,  was  between 
citizens  of  different  states. 

Sandford,  by  his  written  pleas,  placed  his  defence  on  two 
grounds :  First.  He  interposed  what  is  technically  called  a  plea 
in  abatement  to  the  jurisdiction  of  the  court,  and  alleged  that 
Dred  Scott  was  not  a  citizen  of  the  state  of  Missouri,  because  he 
was  a  "negro  of  African  descent — his  ancestors  were  of  pure 
African  blood,  and  Avcre  brought  into  this  country  and  sold 
as  negro  slaves ;"  and  prayed  judgment  that  the  court  would  not 
take  further  cognizance  of  the  action.  Second.  He  interposed 
what  is  technically  called  a  plea  in  bar;  or,  in  other  words,  a 
defence  on  the  merits ;  and  alleged  that  Dred  Scott,  his  wife  and 
daughters,  were  his  slaves. 

The  ftict  stated  by  Sandford  in  his  plea  in  abatement,  was 
admitted  by  Scott  to  be  true,  viz.,  that  he  was  "a  negro  of 
African  descent,"  &c. 

In  answer  to  Sandford's  plea  in  bar  on  the  merits,  Scott  re- 
plied, and  denied  that  he,  his  wife  and  daughters  were  slaves  of 
Sandford,  and  insisted  that  they  were  free. 

Scott,  to  show  that  he,  his  wife  and  daughters,  were  free,  and 
Sandford,  to  show  that  they  were  slaves,  relied  on  and  mutually 
admitted  the  following  facts  (it  is  only  necessary,  however,  for 
the  present  purpose,  to  state  those  which  relate  to  Scott),  viz. : 
That  he  was  formerly  a  slave  in  Missouri ;  was  taken  by  his  then 
master  to  the  state  of  Illinois,  and  held  there  in  servitude  nearly 
two  years,  and  was  from  there  taken  to  a  territory  of  the  United 
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States  west  of  the  Mississippi  river,  and  north  of  thirty-six 
degrees  and  thirty  minutes  of  north  latitude,  and  there  held  in 
servitude  for  more  than  a  year,  and  then,  and  in  the  year  1838, 
brought  back  to  Missouri,  and  there  held  in  servitude,  and  sold, 
before  this  suit  was  commenced,  to  Sandford.  While  in  the 
territory  of  the  United  States,  and  in  the  year  183G,  Scott  was 
married  to  his  wife,  with  the  consent  of  his  and  her  then  owner. 

The  Circuit  Court  decided  in  favor  of  Scott  on  the  question 
of  jurisdiction,  and  against  him  on  the  question  of  his  freedom. 
He  appealed  to  the  Supreme  Court.  Before  this  high  tribunal 
the  case  was  twice  elaborately  argued. 

The  jurisdiction  of  the  court  dejiended  on  the  question 
whether  Scott  was  a  citizen  of  the  state  of  Missouri ;  and  his 
freedom  on  the  question  whether  the  taking  of  a  slave  by  his 
master  into  a  free  state  to  reside,  by  the  laws  of  which  slavery  is 
prohibited,  dissolves  the  relation  of  master  and  slave,  and  consti- 
tutes the  slave  a  freeman,  and  so  fully  and  absolutely  that  if 
taken  back  again  by  his  master  into  a  slave  state,  and  there  held 
in  slavery,  he  can  assert  and  maintain  his  freedom. 

The  Supreme  Court  of  the  United  States  is  composed  of  nine 
judges.     Five  are  citizens  of  slave  states,  and  four  of  free  states. 

In  this  case  they  were  divided  in  opinion,  and  their  views  of 
the  Constitution  and  law,  applicable  to  the  rights  of  the  parties, 
exceedingly  diverse. 

Chief  Justice  Taney  of  Maryland,  and  Justices  Wayne  of 
Georgia,  Catron  of  Tennessee,  Daniel  of  Virginia,  and  Campbell 
of  Alabama,  being  a  majority,  concurred  substantially  in  their 
views  of  the  rights  of  the  parties,  and  of  the  Constitution  and 
law  by  which  those  rights  were  to  be  determined.  The  Chief 
Justice  delivered  the  opinion  of  the  court,  and  in  it  presents  the 
arguments  and  propositions  assented  to  and  approved  by  the 
majority. 

To  enable  us  to  understand  and  form  a  correct  judgment  of 
the  positions  advanced  by  the  Chief  Justice,  Ave  must  keep  in 
\\evi  the  Constitution  and  law,  as  they  were  generally  understood 
in  the  country  before  the  decision  of  the  case  under  considera- 
tion. 

Previous  to  the  adoption  of  the  Federal  Constitution,  each  of 
the  thirteen  states  then  existing  was  sovereign  and  independent. 
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They  were  united  by  a  league  called  the  "  Oonfederatiou,"  Init  by 
entering  into  that  league  they  did  not  surrender  any  portion  of 
their  sovereignty.  Each  state  had  and  exercised  the  right  of 
determining  who  were,  or  who  might  become,  citizens  of  it.  The 
confederation  not  being  a  government,  and  only  a  league  between 
sovereign  states,  had  not,  and  could  not  have,  citizens.  The  only 
citizens  there  were,  or  could  be,  before  the  adoption  of  the 
Federal  Constitution,  were  citizens  of  the  several  states.* 

Among  civilized  nations,  and  especially  those  who  have 
adopted  that  system  of  law  known  as  the  English  common  law, 
there  are  two,  and  only  two,  classes  of  citizens.  One  acquire 
their  citizenship  by  birth,  and  the  other  by  law.  They  are  gene- 
rally known  and  distinguished  by  the  appellatives  "  native  "  and 
"  adojjtedr 

When  the  Government  of  tlie  United  States  was  established 
by  the  adoption  of  the  Constitution,  there  were  no  persons  who 
could  be  citizens  of  it  except  those  who  were  citizens  of  the 
several  states. 

Our  Federal  Government,  as  we  all  know,  is  one  of  special 
powers.  It  can  exercise  no  authority  except  over  the  subjects 
especially  committed  to  its  care ;  and  every  power  not  delegated 
to  the  United  States  by  the  Constitution,  or  prohibited  by  it  to 
the  states,  is  reserved  to  the  states.  The  only  provision  in  the 
Federal  Constitution  in  regard  to  citizenship  is  that  which 
authorizes  Congress  "  to  establish  an  uniform  rule  of  naturaliza- 
tion." Under  this  provision,  Congress  passed  a  law,  soon  after 
the  adoption  of  the  Constitution,  ijrescribing  the  terms  and 
manner  in  which  any  alien  may  become  "  a  citizen  of  the  United 
States,  or  any  of  them."  The  Constitution  of  the  United  States 
is  silent  on  tlie  subject  of  citizenship  by  birth,  and  Congress  has 
passed  no  law  on  that  subject.     Hence  citizenship  of  the  United 


*  In  most,  and  probably  in  all,  of  tlie  states,  at  the  adoption  of  the 
Federal  Constitution,  there  were  free  colored  persons  of  African  descent 
who  were  citizens  of  the  state,  and  many  of  whom  had  done  good  service  in 
the  war  of  the  Revolution.  The  4th  article  of  the  Confederation  recognized 
the  existence  of  such  citizens  in  the  several  states.  The  language  of  it  is  : 
"The/ree  inhabitants  of  each  of  these  states  *  *  *  shall  be  entitled  to 
all  the  privileges  and  immunities  of  free  citizens  in  the  several  states." 
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States,  by  birth,  rests  on  the  general  principle  that  all  persons 
born  within  the  limits  of  the  United  States  are  citizens  thereof. 
As  there  were  none  such  at  the  adoption  of  the  Federal  Constitu- 
tion except  native  citizens  of  the  several  states,  they  became  like 
citizens  of  the  United  States.  The  Constitution  recognizes  the 
two  classes  of  citizens  above  mentioned,  by  the  provisions  that  no 
person  shall  be  a  representative  unless  he  has  been  seven  years  a 
citizen  of  the  United  States ;  nor  a  senator  unless  he  has  been 
nine  years  a  citizen  of  the  United  States ;  nor  President,  unless  a 
natural-born  citizen,  or  a  citizen  of  the  United  States  at  the  adop- 
tion of  the  Constitution.  No  power  was  prohibited  to  the  states 
respecting  citizenship,  except  so  far  as  the  adoption  of  aliens  was 
concerned.  The  states  were  left,  and  now  are,  sovereign  in  re- 
spect to  the  citizenship  of  all  persons  except  aliens.  With  that 
exception,  each  state  may  declare  by  law  who  shall,  and  who 
shall  not,  be  citizens  of  it.  A  naturalized  citizen,  by  residence 
in  a  state,  becomes  a  citizen  thereof.  (G assies  v.  Ballon,  G  Pet. 
R,  7G2.)  But  each  state  may  determine  by  law  what  rights  and 
privileges  the  citizens,  or  any  class  of  citizens  thereof,  shall  have 
and  enjoy  in  it.  By  the  Constitution  of  the  United  States,  ''  The 
citizens  of  each  state  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  states."  The  right  which  the 
citizen  of  a  state  has  to  resort  to  the  courts  of  the  United  States, 
is  not  confined  to  controversies  between  citizens  of  different 
states,  but  extends  to  several  other  kinds  of  controversies,  and  is 
an  important  and  valuable  right.*  Hence  the  power  of  a  state  to 
declare  who  shall  and  who  shall  not  be  a  citizen  thereof,  has  an 
exceedingly  high  value  under  the  Constitution  of  the  United 
States,  in  addition  to  the  rights  and  privileges  which  may  be 
conferred  by  the  state,  and  held  and  enjoyed  within  it. 

The  foregoing  presents  the  true  position  of  citizenship  in  this 
country,  from  the  adoption  of  the  Federal  Constitution  to  the 


*  A  citizen  of  the  United  States,  as  such,  has  no  right  to  sue  in  the 
United  States  courts  ;  but  if  he  is  a  resident  of,  or  identified  with,  any  state 
in  the  Union,  he  has  a  right  to  sue  in  the  Federal  courts,  and  cannot  be  de- 
prived of  that  right,  unless  he  is  shown  to  be  a  mere  wanderer  without  a 
home.  (Opinion  of  Thompson,  Justice,  in  Rabaud  vs.  De  Wolfe,  1  Paine 
C.  C.  R.,  588.) 
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promulgation  of  the  opinions  of  the  majority  of  the  judges  in  this 
case  of  Dred  Scott* 

The  first  and  controlling  question  in  the  case  we  are  consider- 
ing Avas,  whether  Dred  Scott  was  a  citizen,  of  the  state  of  Missouri. 
Chief  Justice  Taney  discusses  it  elaborately,  and  states  the  con- 
clusions of  himself  and  the  justices  who  concurred  with  him,  in 
the  following  words :  "  And  upon  a  full  and  careful  consideration 
of  the  subject,  the  court  is  of  opinion  that,  upon  the  facts  in 
the  plea  of  abatement,  Dred  Scott  was  not  a  citizen  of  Missouri 
within  the  meaning  of  the  Constitution  of  the  United  States,  and 
not  entitled  as  such  to  sue  in  its  courts,  and  consequently,  that 
the  Circuit  Court  had  no  jurisdiction  of  the  case,  and  that  the 
judgment  of  that  court  on  the  plea  in  abatement  is  erroneous." 
(19  How.  E.,  427.) 

As  the  state  of  Missouri  had  the  sole  right  to  determine  who 
should  and  who  should  not  be  citizens  thereof  (other  than  natu- 
ralized citizens  of  the  United  States,  of  whom  it  was  not  pretended 
Dred  Scott  was  one),  if  the  Chief  Justice  had  confined  his  inquiry 
to  the  ascertainment  of  the  fact  whether,  by  the  constitution  and 
laws  of  that  state,  as  expounded  by  her  courts,  Dred  Scott  was 
not  a  citizen  of  Missouri,  "  because  he  a\  as  a  negro  of  African 
descent,  his  ancestors  of  pure  African  blood,  and  brought  into 
this  country  and  sold  as  slaves,"  then  the  opinions  of  himself  and 
his  concurring  associates  would  have  made  no  change  in  the 
powers  and  rights  of  the  states  in  respect  to  citizenship.  But 
the  Chief  Justice  not  only  did  not  confine  himself  to  that  in- 
quiry, but  he  did  not  make  it  at  all.  He  commenced  his  discus- 
sion of  the  question  of  jurisdiction  raised  by  the  plea  in  abate- 
ment, by  stating  that  '•'  The  question  is  simply  this :  Can  a  negro, 
whose  ancestors  were  imported  into  this  country  and  sold  as 
slaves,  become  a  member  of  the  political  community  formed  and 
brought  into  existence  by  the  Constitution  of  the  United  States, 
and,  as  such,  become  entitled  to  all  the  rights,  and  privileges, 


*  Applications  had  been  made  occasionally,  by  colored  men,  at  the  Depart- 
ment of  State,  at  Washington,  for  passports  as  American  citizens  to  go 
abroad,  and  refused.  But  as  the  granting  or  refusing  of  a  passport  deter- 
mined no  right,  the  action  of  the  Department  of  State  made  no  change  in 
citizenship  under  our  federal  and  state  constitutions  and  laws. 
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and  immimities  guaranteed  by  that  instrument  to  the  citizen — 
one  of  which  rights  is,  the  privilege  of  suing  in  a  court  of  the 
United  States  in  the  cases  specified  in  the  Constitution."'  After 
remarking  that  the  plea  in  aljatement  "  applies  to  that  class  of 
persons  only  whose  ancestors  were  negroes  of  the  African  race, 
and  imported  into  this  country,  and  sold  and  held  as  slaves," 
the  Chief  Justice  proceeds  and  re-states  the  question  as  follows: 
"  The  only  matter  in  issue  before  the  court,  therefore,  is,  whether 
the  descendants  of  such  slaves,  when  they  shall  be  emancipated, 
or  who  are  born  of  parents  who  had  become  free  before  their 
birth,  are  citizens  of  a  state  in  the  sense  in  which  the  word 
citizen  is  used  in  the  Constitution  of  the  United  States."  (19 
How.  R,  403.) 

The  Chief  Justice  then  proceeds  to  show,  by  various  modes  of 
reasoning,  that  free  colored  persons  of  the  class  mentioned 
belonged  to  a  degraded  race  when  the  Federal  Constitution  was 
adopted — were  not  a  portion  of  the  community  intended  to  be 
protected  by  the  government  then  instituted — and,  in  his  own 
words,  "had  no  rights  which  the  white  man  was  bound  to 
respect."  (19  How.  E.,  407.)  He  then  maintains,  by  like  modes 
of  reasoning,  that  their  condition  has  not  since  been  changed, 
and  concludes  that  they  are  not  citizens  of  the  United  States, 
and  are  not,  and  cannot  become,  citizens  of  a  state,  so  as  to  be 
entitled  to  sue  in  the  courts  of  the  United  States.* 

This  last  proposition,  viz.,  that  they  are  not  citizens  of  a  state, 
and  cannot  become  such,  coming  in  conflict  with  the  power 
reserved  to  the  states  to  determine  who  shall,  and  who  shall  not, 
be  citizens  thereof,  the  Chief  Justice,  speaking,  as  already  men- 
tioned, for  himself  and  his  four  concurring  associates,  states  and 
maintains  the  proposition,  "  that  the  Constitution  of  the  United 
States,  upon  its  adoption,  took  from  the  states  all  ix)wer,  by  any 
subsequent  legislation,  to  introduce  as  a  citizen  into  the  political 
family  of  the  United  States  any  one,  no  matter  where  he  was 
born,  or  what  might  be  his  character  or  condition."  (19  Hoav.  E., 
418.)     If  this  proposition  was  clothed  with  judicial  authority,  so 

*  This  position  disfranchises  all  colored  persons  of  African  descent  and 
their  descendants,  who  were  citizens  of  the  several  states  when  the  Coustitu:- 
tion  of  the  United  States  was  adopted. 
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as  to  liave  become  the  law  of  the  land,  the  several  states  of  the 
Union  would  be  deprived  by  it  of  one  of  their  important  and 
valuable  sovereign  rights. 

We  should  not  omit  to  notice  here,  that  in  this  case  it  was 
not  alleged,  or  even  suggested,  that  there  had  been  any  legisla- 
tion by  the  state  of  Missouri,  subsequent  to  the  adoption  of  the 
Federal  Constitution,  affecting  in  the  least  Scott's  right  of  citizen- 
ship ;  indeed,  the  proposition  in  the  form  stated  Avas  inapplica- 
ble to  Missouri,  as  she  did  not  commence  lier  existence  as  a  state 
until  more  than  thirty  years  after  the  Constitution  Avas  adopted. 
But  there  had  been  such  legislation  in  the  state  of  Massachusetts, 
under  which  colored  citizens  of  that  state  had  claimed,  under  the 
Constitution  of  the  United  States,  their  rights  as  citizens  of 
one  of  the  states  of  the  Union,  in  some  of  the  slave  states,  and 
their  rights  had  been,  in  those  states,  not  only  denied,  but  a 
fair  trial  of  them  prevented  by  disorderly  assemblies  of  the 
people.* 

In  this  connection,  and  before  proceeding  to  examine  and 
giA'e  an  exposition  of  the  opinions  of  the  majority  of  the  judges 
on  the  question  Avhether  Dred  Scott,  his  wife  and  their  daughters, 
were  slaves,  it  is  proper  to  state  two  principles  of  laAV,  well  estab- 
lished and  universally  adhered  to  by  upright  and  enlightened 
judges. 

First.  The  decision  of  a  court  is  a  binding  authority  only  on 
the  point  or  proposition  upon  which  the  case  necessarily  turned 
and  Avas  decided. 

Second.  An  opinion  expressed  or  a  proposition  stated  by  a 
judge,  in  delivering  his  opinion,  Avhich  is  not  necessarily  invoh-ed 
in  the  decision  of  the  case  before  the  court  for  judgment,  is 
called,  professionally,  "  ohiter  dictum,"  rendered  into  English,  "a 
thing  said  by  the  way,"  and  meaning,  "an  opinion  given  in  pass- 


*  The  right  which  a  citizen  of  one  state  has  in  another  state,  under  the 
Federal  Constitution,  came  under  review  before  Justice  Washington,  of  the 
Supreme  Court  of  the  United  States,  in  the  case  of  Lessee  of  Butler  vs.  Fans- 
worth  (4  Wash.  C.  C.  R.,  103-3),  and  Justice  Washington  says, "  Witli  respect 
to  the  immunities  which  the  rights  of  citizenship  can  confer,  the  citizen  of 
one  state  is  to  be  considered  as  a  citizen  of  each  and  every  other  state  in  the 
Union." 
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ing,  and  which,  not  applying  judicially  to  the  case,  is  not  to  be 
resorted  to  as  an  authority." 

Beside  the  above  principles  of  law,  there  are  two  rules  of 
judicial  action,  which  should  be  stated. 

First.  When  there  are  several  reasons  which  may  be  assigned 
for  a  decision,  a  discreet  judge  will  be  content  with  giving  only 
one  of  them,  especially  if  that  one  is  conclusive,  and  the  other 
reasons  involve  delicate  or  important  questions  partaking  of 
political  or  party  sti'ife. 

Second.  When  an  objection  is  made  to  the  jurisdiction  of  the 
court,  and  the  judges  decide  that  the  court  has  not  jurisdiction, 
the  case  is  dismissed,  and  the  judges  do  not  proceed  and  decide 
the  cause  on  its  merits.  To  do  so  is  obviously,  and  I  believe  is 
universally  considered,  improper. 

In  this  connection  I  ought  also  to  draw  your  attention  to 
the  provisions  of  the  Constitution  of  the  United  States,  Avhich 
give  the  federal  courts  their  jurisdiction. 

By  article  3,  section  1,  "The  judicial  power  of  the  United 
States  shall  be  vested  in  one  Supreme  Court,  and  in  such  inferior 
courts  as  Congress  may  from  time  to  time  ordain  and  establish." 
By  the  same  article,  section  2,  "  The  judicial  power  shall  extend 
to  (enumerating  the  several  cases,  and  among  others)  contro- 
versies between  citizens  of  different  states." 

From  these  provisions  of  the  Constitution,  it  is  obviously  im- 
material, on  a  question  of  jurisdiction  in  the  federal  courts,  in 
what  court  the  action  is  pending,  whether  in  the  Supreme  or  an 
inferior  court,  for  the  question  is  not,  which  of  the  courts  of  the 
United  States  has  authority  to  hear  and  decide  the  given  case, 
but  whether  the  judicial  power  of  the  United  States  extends  to 
the  case,  in  whatever  court  it  may  be  pending.  So  in  this  case, 
when  the  court  decided  that  Dred  Scott  was  not  a  citizen  of  the 
state  of  Missouri,  they  decided  that  this  was  not  a  case  to  which 
the  judicial  power  of  the  United  States  extended,  and,  of  course, 
no  court  of  the  United  States  had  jurisdiction  over  it. 

After  announcing  the  conclusion  above  stated,  that  Scott  was 
not  a  citizen  of  the  state  of  Missouri,  and  consequently,  that  the 
Circuit  Court  had  no  jurisdiction  of  the  case,  and  that  the  judg- 
ment of  that  court  sustaining  its  jurisdiction  was  erroneous  and 
must  be  reversed,  the  Chief  Justice — speaking,  let  it  always  be 
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remembered,  for  himself  and  his  concurring  associates — proceeds 
to  discuss  and  decide  the  case  on  the  merits,  and  determine 
whether  Dred  Scott  was  a  slave ;  asserting  the  right  and  duty  to 
do  so  on  two  grounds — one,  that  if  Scott  was  a  slave,  he  was  not 
a  citizen,  and  for  that  additional  reason  had  not  the  right  to  com- 
mence this  suit  in  a  court  of  the  United  States — the  other,  that 
the  Supreme  Court  has  a  right,  and  it  is  its  duty,  to  review  the 
decisions  of  the  Circuit  Court,  and  as  that  court  had  decided 
this  case  on  the  merits  and  adjudged  that  Scott  was  a  slave,  the 
Supreme  Court  ought  to  review  that  question,  and  ascertain  if  it 
was  rightly  decided. 

The  Chief  Justice  presented  a  most  elaborate  argument  to 
prove  that  Scott  was  a  slave,  and  in  the  course  of  that  argument 
expresses  several  very  important  opinions;  and  as  I  present  them, 
I  will  state  in  connection  with  each  what  was  the  general  under- 
standing of  the  country  previously  on  the  same  subject. 

First.  The  opinion  is  given,  that  the  provision  in  the  third 
section  of  the  fourth  article  of  the  Constitution  of  the  United 
States  respecting  the  territory  thereof,  m  the  following  words, 
viz.:  "  The  Congress  shall  have  power  to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting  the  territory,  or  other 
property,  belonging  to  the  United  States,"  was  only  applicable  to 
the  territory  owned  by  the  United  States  when  the  Constitution 
was  adopted,  and  did  not  apply  to  any  territory  subsequently 
acquired  (19  How.  R,  432,  436,  441,  442) ;  and  that  over  terri- 
tory acquired  subsequently  to  the  adoption  of  the  Constitution, 
Congress  has  not  full  power  of  legislation.  (19  How.  E.,  447 
to  450.) 

Previous  to  the  announcement  of  this  opinion,  the  general, 
and  I  think  it  should  be  said  the  universal,  understanding  of  the 
country  and  of  the  different  departments  of  the  General  Govern- 
ment, was,  that  the  clause  in  the  Constitution  above  mentioned 
did  apply  to  all  the  territories  of  the  United  States,  whenever  and 
however  acquired,  and  gave  Congress  full  power  to  legislate  con- 
cerning them,  without  reference  to  the  time  when  the  right  to 
them  was  acquired. 

In  this  connection  we  should  recall  and  keep  in  view  the  fact, 
that  Congress  has  exercised  full  power  of  legislation  over  all  the 
territories  of  the  United  States,  from  tlie  adoption  of  the  Consti- 
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tution  to  the  present  time  ;  and  that,  too,  without  any  reference 
to  the  time  when  they  were  acquired. 

Second.  The  opinion  is  given  that  there  is  no  "difference  be- 
tween property  in  a  slave  and  other  property;"  that  each  is 
entitled  to  the  same  protection,  and  stands  on  the  same  footing 
under  our  Constitution  and  laws.     (19  How.  E.,  451,  452.) 

Before  this  opinion  was  announced,  the  universal  understand- 
ing of  the  country  was,  that  there  was  a  broad  distinction 
between  the  two  tinds  of  property  in  many  important  and 
marked  respects,  but  palpably  and  especially  in  this,  that  while 
property  in  lands  and  chattels  was  recognized  throughout  the 
whole  country,  and  in  every  state  of  the  Union,  it  was  with  equal 
universality  acknowledged,  that  property  in  a  slave  Avas  against 
natural  right,  and  could  only  exist  by  positive  law ;  that  such 
law  could  have  no  operation  beyond  the  limits  of  the  state  which 
enacted  it;  and  that  if  the  slave  passed  beyond  those  limits,  he 
Avas  free,  Avith  this  single  qualification,  viz.,  if  he  escaped  from 
servitude  into  another  state  of  our  Union,  his  master,  under  a 
provision  of  the  Constitution  of  the  United  States,  might  reclaim 
him. 

TJiird.  The  opinion  is  given,  that  the  Constitution  of  the 
United  States  extends  to  the  territories  thereof.  (19  Hoav.  R., 
449,  450.) 

Before  this  opinion  was  announced,  the  understanding  of  the 
country,  it  is  believed,  Avas  universal,  that  the  Constitution  of  the 
United  States  Avas  made  for  the  states,  and  for  them  only;  that  it 
did  not,  and  could  not,  by  its  very  terms,  include  the  territories. 
It  Avas  made  by  "The  People  of  the  United  States"  "for  the 
United  States  of  America  ; "  and  "  in  order  to  form  a  more  per- 
fect Union"  betAveen  the  states.  All  its  provisions  relate  to  the 
states  and  citizens  thereof.  The  territories  are  the  property  of 
the  United  States,  and  remain  their  property  till  they  become 
states  and  are  admitted  into  the  Union.  When  so  admitted,  they 
come  under  the  Federal  Constitution,  and  are  governed  and  pro- 
tected by  it,  and  not  till  then.  "While  the  property  of  the  United 
States,  Congress  exercises  over  them  plenary  poAver  of  legislation, 
not  only  under  the  clause  in  the  Constitution  giving  Congress 
power  to  "make  all  needful  rules  and  regulations  respecting  the 
territory"  of  the  United  States,  but  by  virtue  of  the  sovereign 
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power  which  the  United  States  has  over  the  territories  belonging 
to  them.  This  sovereign  power  has  been  freely  exercised  from 
the  beginning  of  the  government,  without  any  regard  to  the  pro- 
visions of  the  Constitution.  One  of  many  instances  showing  this, 
is  the  removal  by  the  President  of  territorial  judges;  while  all 
judges,  high  and  low,  under  the  Constitution,  hold  their  offices 
"  during  good  behavior." 

Fourth.  The  opinion  is  given,  that  Congress  has  not  power  to 
prohibit  slavery  in  the  territories  of  the  United  States  acquired 
since  the  adoption  of  the  Constitution,  and  that  the  owners  of 
slaves  have  a  right  to  take  their  slaves  into  such  territories  and 
hold  them  there  in  servitude  (19  How.  E.,  449  to  452),  and  that 
the  law  of  Congress,  which  prohibited  slavery  in  the  territories 
of  the  United  States  north  of  thirty-six  degrees  and  thirty 
minutes  of  north  latitude,  called  the  Missouri  Compromise  (those 
territories  having  been  acquired  since  the  adoption  of  the  Consti- 
tution), was  unconstitutional  and  void.*     (19  IIow.  E.,  452.) 

Previous  to  the  announcement  of  this  opinion,  the  general 
understanding  of  the  country  was  that  Congress  had  power  to 
prohibit  slavery  in  all  the  territories  of  the  United  States,  and 
without  reference  to  the  time  when  they  were  acquired — that  the 
owners  of  slaves  had  not  a  right  to  take  them  into  a  territory  of 
the  United  States  where  slavery  did  not  exist  by  law,  and  if  they 
did,  the  slaves  became  free — and  that  the  law  prohibiting  slavery 
in  the  territories  of  the  United  States  north  of  thirty-six  degrees 
and  thirty  minutes  of  north  latitude,  was  constitutional  and 
valid. 

In  this  connection,  and  to  enable  us  to  understand  fully  and 
judge  correctly  of  the  opinion  above  stated,  we  should  remember 
and  keep  in  view  the  fact,  that  Congress  has,  in  nine  instances, 
and  by  as  many  separate  laws,  prohibited  slavery  in  the  territories 
of  the  United  States — the  first  act  being  passed  in  August,  1789, 
and  the  last  one  in  August,  1848.  Four  of  them  prohibited 
slavery  in  territory  acquired  since  the  adoption  of  the  Constitu- 
tion ;  also  the  fact,  that  the  Constitution  of  the  United  States 


*  Mr.  Justice  Catron,  while  concurring  in  this  opinion,  placed  his  own 
on  reasons  different  from  those  of  his  associates. 
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contains  a  provision  that  "  No  state  shall  pass  a  law  impairing 
the  obligation  of  contracts."  A  vested  right  is  a  contract  exe- 
cuted ;  and  the  courts  of  the  United  States,  by  a  series  of  deci- 
sions, have  established  the  principle  that  a  state  cannot,  either  by 
a  law  of  its  Legislature  or  a  clause  in  its  constitution,  destroy  or 
injuriously  disturb  a  vested  right,  as  that  would  impair  the  ol)li- 
gation  of  a  contract.  Hence,  if  the  owners  of  slaves  may  take 
them  into  a  territory  of  the  United  States  and  hold  them  there, 
as  they  may  other  property,  that  territory,  Avhen  it  becomes  a 
state,  cannot  by  a  provision  of  its  constitution  or  a  law  of  its 
Legislature,  put  an  end  to  slavery  within  it;*  also  the  fact,  that 
if  a  citizen  of  a  slave  state,  say  of  Georgia,  being  the  owner  of 
slaves  under  and  by  virtue  of  the  laws  of  that  state,  has  a  right 
to  take  them  into  a  territory  of  the  United  States  and  hold  them 
there,  while  it  is  a  territory,  and  after  it  becomes  a  state,  he  so 
liolds  them  by  virtue  of  the  laws  of  Georgia;  and  thus  effect  is 
given  to  laws  of  that  state,  not  only  beyond  the  limits  of  the 
state,  but  in  a  territory  of  the  United  States,  and  in  another  state 
of  the  Union ;  also,  and  lastly,  the  fact,  that  the  law  called  the 
"Missouri  Compromise,"'  was  not  only  acquiesced  in  from  its 
passage  in  1820  to  its  repeal  in  1854,  but  was  re-enacted  in  1845, 
when  Texas  was  admitted  into  the  Union.f 


*  1.  Tliis  shows  that  "squatter  or  popular  sovereignty,"  as  it  is  called,  is 
an  illusion;  and  assuming  that  the  opinion  of  the  five  judges— viz.,  that 
slaves  may  be  taken  into  the  territories  and  held  there— is  law,  then  Mr. 
Buchanan's  declaration  that  "  Kansas  is  as  much  a  slave  state  as  South  Caro- 
lina," is  strictly  true— and  so  will  every  other  state  be  a  slave  state  which 
shall  be  formed  out  of  a  territory  into  which  slaves  may  have  been  taken. 

2.  In  this  connection  the  startling  thought  arises.  What  will  be  the  effect 
of  the  opinions  of  the  majority  of  the  judges,  in  connection  with  the  clause  in 
the  Constitution  protecting  vested  rights,  upon  the  legislation  of  the  several 
states  which  have  abolished  slavery  ?  Does  not  that  whole  body  of  legisla- 
tion fall  as  unconstitutional  ?  And  what  can  prevent  former  owners  of  slaves 
or  their  heirs,  in  the  free  states,  from  reclaiming  their  former  slaves,  and  the 
posterity  of  their  female  slaves,  and  reducing  them  again  to  slavery  ? 

•)•  The  third  article  of  the  act  admitting  Texas,  is  as  follows  :  "  Article  III. 
New  states  of  convenient  size,  not  exceeding  four  in  number,  in  addition  to 
said  state  of  Texas,  and  having  sufficient  population,  may  hereafter,  by  the 
consent  of  said  state,  be  formed  out  of  the  territory  thereof,  which  shall  be 
entitled  to  admission  under  the  provisions  of  the  Federal  Constitution.     And 
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Fifth. — The  opinion  is  given  that  the  taking  of  Dred  Scott 
by  his  master  into  the  State  of  IlHnois,  where  slavery  is  forbidden 
by  its  constitution  and  laws,  and  holding  him  there  in  servitude 
nearly  two  years,  did  not  emancipate  him. 

Previous  to  the  announcement  of  this  opinion,  the  general, 
and  I  believe  the  universal,  understanding  of  the  country  was, 
that  the  great  and  noble  principle  of  the  common  law  prevailed 
in  all  the  free  states  of  this  Union,  that  as  soon  as  a  slave  placed 
his  foot  on  free  soil,  he  became  a  freeman ;  and  that  the  only 
modification  of  this  principle  was  in  the  provision  of  our  Federal 
Constitution  before  mentioned,  which  entitles  a  master  to  a  re- 
turn of  his  slave  when  he  escapes  from  his  service  into  another 
state. 

To  form  a  correct  judgment  respecting  the  fifth  opinion  above 
stated,  we  must  call  to  mind  the  obvious  results  which  follow 
from  it.  If  an  owner  of  slaves  can  take  them  into  a  free  state  for 
a  temporary  purpose  or  residence,  without  thereby  dissolving  the 
relation  of  master  and  slave,  and  emancipating  them,  then  the 
law  of  the  slave  state  under  and  by  virtue  of  which  they  are  his 
slaves,  has  an  operation  not  only  beyond  the  limits  of  that  slave 
state,  but  actually  in  another  sovereign  state  of  the  Union ;  and 
thus  compels  the  latter  state  to  tolerate  slavery  within  its 
borders  and  against  its  will.  If  an  owner  of  slaves  can  hold  them 
in  a  fi'ee  state  for  the  length  of  time  the  owner  of  Dred  Scott  held 
him  in  Illinois,  without  thereby  emancipating  them,  there  seems 
to  be  nothing  to  prevent  an  owner  from  taking  his  slaves  into  a 
free  state  and  holding  them  for  any  length  of  time  and  for  any 
purpose,  provided  he  does  not  intend  to  become  a  permanent 
resident  of  the  free  state,  and  designs  at  some  future  day  to 
return  with  his  slaves  to  the  slave  state  from  which  he  came,  or 
go  to  some  other  slave  state.    In  this  way  slave  labor  may  be 


sucli  states  as  may  be  formed  out  of  that  portion  of  said  territory  lying  south 
of  thirty-six  degrees  thirty  minutes  north  latitude,  commonly  called  the 
Missouri  Compromise  line,  shall  be  admitted  into  the  Union,  with  or  without 
slavery,  as  the  people  of  each  state  asking  may  desire  ;  and  in  such  state  or 
states  as  shall  be  formed  out  of  said  territory,  north  of  said  Missouri  Com- 
I)romise  line,  slavery  or  involuntary  servitude  (except  for  crime)  shall  be 
prohibited." 
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brought  into  contact  and  competition  with  free  labor  in  the  free 
states.  An  owner  of  slaves  may  take  a  contract  on  a  canal  or 
railroad  in  a  free  state,  and  bring  his  slaves  there  to  do  the  work. 
And  if  property  in  a  slave  stands  on  the  same  footing  nnder  the 
constitution  and  laws  as  property  in  lands  and  chattels,  as  the 
majority  of  the  judges  hold  that  it  does,  it  would  seem  to 
follow  that  a  slave  may  be  taken  and  held  anywhere,  in  any  state, 
and  for  any  length  of  time,  that  a  citizen  may  take  and  hold  his 
carriage  or  his  horse. 

After  expressing  the  opinions  above  stated,  and  making  full 
and  elaborate  arguments  to  sustain  them,  the  Cliief  Justice 
states  the  final  judgment  of  the  court  to  be,  that  Dred  Scott  is 
not  a  citizen  of  the  state  of  Missouri,  ''and  that  the  Circuit  Court 
of  the  United  States,  for  that  reason,  had  no  jurisdiction  of  the 
case,  and  could  give  no  judgment  in  it.  Its  judgment  for  the 
defendant  (Sandford)  must  consequently  be  reversed,  and  a  man- 
date issued,  directing  the  suit  to  be  dismissed  for  want  of  juris- 
diction."    (19  How.  R,  454.) 

Justices  Nelson  of  New  York  and  Grier  of  Pennsylvania,  ex- 
pressed no  opinion  on  the  question  of  jurisdiction,  not  consider- 
ing it  before  the  court,  but  discussed  the  case  on  the  merits,  viz., 
whether  Dred  Scott  was  a  slave,  and  were  of  opinion  that  that 
question  should  be  determined  by  the  laws  of  Missouri;  and  after 
a  full  examination  of  the  constitution,  laws,  and  decisions  of  that 
state,  came  to  the  conclusion  that  by  them  Dred  Scott  was  a 
slave,  and  they  were  in  favor  of  affirming  the  judgment  of  the 
Circuit  Court.  (19  How.  E.,  469.)  Justice  Grier  also  expressed 
an  opinion  that  the  Missouri  Compromise  was  unconstitutional. 

Justices  McLean  of  Ohio  and  Curtis  of  Massachusetts  dis- 
cussed most  elaborately  all  the  questions  which  arose  in  the 
cause,  and  took  opposite  views,  and  expressed  opposite  opinions, 
on  all  of  them,  to  the  majority  of  the  judges.  Their  opinions 
■were,  that  Dred  Scott  was  a  citizen  of  the  state  of  Missouri,  and 
had  a  right  to  sue  Liradford  in  the  courts  of  the  United  States ; 
and  as  those  courts  had  jurisdiction  of  the  cause,  they  were 
bound  to  examine  and  decide  it  on  the  merits.  They  accord- 
ingly did  examine  the  question  whether  Dred  Scott  was  a  slave, 
and  came  to  the  conclusion  that  he  was  a  freeman ;  and  as  the 
Circuit  Court  had  decided  that  Scott  was  a  slave,  they  were  of 
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opinion  that  for  that  reason  the    judgment  of  that  court  was 
erroneous,  and  ought  tj  be  reversed. 

The  foregoing  statement  and  exposition  of  the  judgment  of 
the  court  and  of  the  opinions  of  Chief  Justice  Taney  and  his 
four  concurring  associates,  will  enable  all  to  form  a  correct  judo-- 
ment  whether  the  first  question  before  the  court  was  whether 
this  was  a  case  to  which  the  judicial  power  of  the  United  States 
extended,  or,  in  other  words,  whether  it  was  a  controversy  be- 
tween citizens  of  different  states,  and  depended  on  the  question 
whether  Scott  was  a  citizen  of  the  state  of  Missouri  accordino- 
to  the  constitution  and  laws  thereof.  If  that  was  the  first  ques- 
tion, and  the  court  decided  as  the  majority  of  the  judges  cer- 
tainly did,  and  pronounced  the  judgment  of  the  court  to  be  that 
Dred  Scott  was  not  a  citizen  of  the  state  of  Missouri,  and  for 
that  reason  the  courts  of  the  United  States  had  not  jurisdiction 
of  the  case  and  ordered  it  to  be  dismissed,  then  a  correct  judg- 
ment can  be  formed  whether  the  judges  in  the  majority,  having 
decided  this  was  not  a  case  to  which  the  judicial  power  of  the 
United  States  extended,  had  a  right,  or  could,  with  even  the  ap- 
pearance of  judicial  propriety,  go  farther,  and  express  the  opin- 
ions above  stated,  viz. : 

1.  That  free  colored  persons,  whose  ancestors  were  imported 
into  this  country  and  sold  as  slaves,  "  had  no  rights  which  the 
white  man  was  bound  to  respect,"  and  were  not  citizens  of  the 
United  States. 

2.  That  "the  Constitution  of  the  United  States,  upon  its 
adoption,  took  from  the  states  all  power  by  any  subsequent  legis- 
lation to  introduce  as  a  citizen  into  the  political  family  of  the 
United  States  any  one,  no  matter  where  he  was  born,  or  what 
might  be  his  character  or  condition." 

3.  That  the  clause  in  the  Federal  Constitution  which  gives 
Congress  full  power  of  legislation  over  the  territories  of  the 
United  States,  applies  only  to  the  territories  which  the  General 
Government  owned  when  the  Constitution  was  adopted,  and 
does  not  apply  to  territories  subsequently  acquired. 

4.  That  over  territories  acquired  by  the  General  Government 
since  the  adoption  of  the  Federal  Constitution,  Congress  has  not 
full  power  of  legislation. 


LECTURES   AND   OTHER  WRITINGS.  395 

5.  That  there  is  no  difference  between  proi^erty  in  a  slave  and 
other  property. 

6.  That  the  Constitution  of  the  United  States  extends  to  tlie 
territories  thereof. 

7.  That  Congress  has  not  power  to  prohibit  slavery  in  the 
territories  acquired  since  the  Constitution  Avas  adopted. 

8.  That  the  owners  of  slaves  have  a  right  to  take  their  slaves 
into  territories  so  acquired,  and  hold  them  there  in  servitude. 

9.  That  the  act  of  Congress  passed  in  1820,  prohibiting 
slavery  in  the  territories  north  of  thirty-six  degrees  and  thirty 
minutes  of  north  latitude,  was  unconstitutional  and  void. 

10.  That  the  taking  of  a  slave  by  his  master  into  a  free  state, 
and  keeping  him  there  in  his  service  for  two  years,  does  not 
entitle  him  to  his  freedom. 

If  these  opinions  are  clothed  with  judicial  authority,  and  for 
that  reason  are  the  law  of  the  land,  we  cannot  fail  to  see  that 
they  give  the  country  a  new  constitution  and  a  new  system  of 
law  on  the  subject  of  slavery  and  the  government  of  our  terri- 
tories, and  widely  different  from  those  given  us  by  our  fathers, 
and  under  which  we  have  hitherto  lived.  But  if  they  are  extra- 
judicial, mere  '' oUter  dicta,^^  and  have  no  judicial  authority,  then 
a  most  serious  question  arises  for  the  decision  of  the  country, 
and  upon  which  every  citizen  should  be  prepared  to  form  an 
enlightened  judgment;  and  that  question  is.  What  constitutional 
and  lawful  action  can  be  taken  to  prevent  these  opinions  from 
being  engrafted  on  our  Constitution  and  laws  by  judicial  legisla- 
tion ?  Should  the  Supreme  Court  of  the  United  States  remain 
organized  as  at  present,  with  only  nine  judges,  and  five  of  them 
citizens  of  the  slave  states,  there  can  scarcely  remain  a  doubt  but 
that,  as  cases  arise,  they  will  be  decided  in  accordance  with  these 
opinions.  Congress  has  power  to  reorganize  that  court ;  and  the 
question  is,  Shall  that  be  done  so  to  give  the  free  states  a  fair 
representation  in  that  tribunal?  In  favor  of  this  measure,  it  is 
said  that  the  slave  states  have  less  than  half  the  number  of  free 
white  people,  and  less  than  one-third  of  the  amount  of  litigation, 
which  the  free  states  have  ;  and  that  it  is,  consequently,  just  and 
proper  that  the  court  should  be  so  organized  as  to  give  each  por- 
tion of  the  Union  an  equal  and  fair  proportion  of  the  judges. 
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On  the  other  hand,  it  is  said  re-organization  of  the  court  would 
be  a  harsh  and  dangerous  measure.  Each  citizen  must  decide 
for  himself  Avhich  is  the  greater  evil,  to  reorganize  the  court  or 
allow  these  opinions  to  become  parts  of  our  Constitution  and 
laws,  and  give  us  a  new  constitutional  and  legal  system  on  the 
subject  of  slavery  and  our  territories.* 
Geneva,  N.  Y.,  December  2S,  1S5S. 


*  In  February,  1847,  Mr.  Calhoun,  then  a  senator  in  Congress  from  South 
Carolina,  submitted  to  the  Senate  the  following  resolutions  : 

"  Resolved,  That  the  territories  of  the  United  States  belong  to  the  several 
states  composing  this  Union,  and  are  held  by  them  as  their  joint  and  com- 
mon property. 

"  Besulred,  That  Congress,  as  the  joint  agent  and  representative  of  the 
states  of  the  Union,  has  no  right  to  make  any  law  or  do  any  act  whatever 
that  shall  directly,  or  by  its  eflfects,  make  any  discrimination  between  the 
states  of  this  Union,  by  which  any  one  of  them  shall  be  deprived  of  its  full 
and  equal  rights  in  any  territory  of  the  United  States  acquired  or  to  be 
acquired." 

"  Resolved,  That  the  enactment  of  any  law  which  should  directly,  or  by 
its  eifects,  deprive  the  citizens  of  any  of  the  states  of  this  Union  from  emi- 
grating with  their  property  into  any  of  the  territories  of  the  United  States, 
"would  make  such  a  discrimination,  and  would,  therefore,  be  a  violation  of 
the  Constitution  and  the  rights  of  the  states  from  which  such  citizens  emi- 
grated, and  in  derogation  of  that  perfect  equality  which  belongs  to  them 
as  members  of  this  Union,  and  would  tend  directly  to  subvert  the  Union 
itself." 

These  resolutions  were  at  once  denounced  on  all  sides  as  a  "  fire-brand," 
calculated  to  increase  dissensions  between  the  free  and  slave  states,  and  dis- 
turb the  peace  of  the  country.  They  were  so  imiversally  condemned,  not 
only  in  the  free  states,  but  by  the  considerate  and  patriotic  citizens  of  the 
slave  states,  for  their  ultra,  sectional,  and  unconstitutional  sentiments  and 
principles,  that  Mr.  Calhoun  himself  never  ventured  to  ask  any  action  in  the 
Senate  upon  them.  They  produced  no  action  anywhere,  except  in  a  few  of 
the  slave  states — Virginia,  South  Carolina,  Florida,  and  Missouri  adopted 
them  at  the  time,  as  the  basis  of  a  new  party  organization ;  but  it  was  not 
adhered  to,  and  the  resolutions  sunk  into  the  mass  of  extravagant  excesses 
of  sectional  and  partisan  zeal,  and  were  forgotten.  Yet  unfortunately  for 
the  peace  and  harmony  of  the  country — unfortunately  for  the  dignity  and 
usefulness  of  our  highest  judicial  tribunal — it  is  too  plain  that  the  majority 
of  the  judges  in  this  case  of  Dred  Scott  called  up  these  resolutions  from  the 
oblivion  to  which  they  had  been  justly  consigned,  and,  passing  beyond  the 
question  before  the  court,  have  endeavored  to  give  to  them  judicial  sanction. 
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NOTICES  OF  THE  PRECEDING  BY  PUBLIC  JOURNALS. 

Long  dissertations  were  delivered  in  the  Dred  Scott  case  by  Judge  Taney 
and  the  majority  of  the  judges  who  mainly  agreed  Avith  him  in  his  conclu- 
sions. These  elaborate  essays  have  been  carefully  analyzed  by  the  Hon. 
Samuel  A.  Foot,  of  Geneva,  who  has  put  the  substance  of  their  conclusions 
in  a  very  small  compass,  and  shown  in  what  manner,  if  accepted  as  law, 
they  subvert  principles  hitherto  recognized  as  the  law  of  the  land,  and  what 
other  principles  they  establish  in  their  place.  He  has  also  examined  the 
important  question  how  far  the  opinions  expressed  by  them  are  to  be 
received  as  decisions  binding  upon  the  courts  of  law,  and  how  far  they  are  to 
be  regarded  as  what  the  lawyers  call  oUter  dicta,  or  extra-judicial  observa- 
tions, not  carrying  with  them  any  authority  except  as  expressions  of  the 
views  of  eminent  jurists. 

This  task  Judge  Foot  has  executed  with  great  clearness  and  in  a  very 
dispassionate  manner — a  manner  more  strictly  judicial,  in  fact,  than  that  of 
the  judges  whose  opinions  he  has  examined.  He  draws  no  conclusion,  but 
gives  the  reader  the  opportunity  and  the  means  of  forming  his  couclusious 
for  himself.  A  pamphlet  of  nineteen  octavo  pages,  in  a  fair,  large  type,  con- 
tains the  result  of  Judge  Foot's  examination. 

Some  such  synopsis  of  the  opinions  of  the  court,  comprising  a  comparison 
of  them  with  the  views  of  the  question  which  have  hitherto  been  acknow- 
ledged to  be  law,  has  been,  we  think,  much  wanted  by  those  who  discuss 
this  subject.  The  Dred  Scott  decision,  as  it  is  called,  is  destined  to  become  a 
fruitful  source  of  controversy.  If  its  authority  be  confined  to  the  simple 
point  in  the  case  which  it  was  necessary  to  decide,  and  which,  in  fact.  Judge 
Taney  and  his  associates  first  decided— that  the  negro,  Dred  Scott,  was  not  a 
citizen  of  Missouri — then  only  a  single,  though  still  important,  innovation 
has  been  made  upon  the  ancient  and  established  principles  of  law  applicable 
to  the  subject.  But  if  all  the  remaining  positions  and  doctrines  which  were 
brought  to  bear  upou  the  case  by  him  and  the  majority  of  the  judges  are  to 
be  regarded  as  law,  then  a  new  code  for  the  black  race  in  all  the  states  has 
been  palmed  upon  us  by  this  judicial  juggle. 

No  impartial  man,  however,  can  read  Judge  Foot's  pamphlet  without  per- 
ceiving how  far  the  judges  have  gone  beyond  their  proper  authority.  No  one 
after  reading  it  could  maintain,  as  some  of  our  journals  have  done,  that  the 
question  whether  Congress  can  rightfully  prohibit  slavery  in  the  territories 
has  been  settled  by  the  Supreme  Court  against  those  who  maintain  the  right. 
We  commend  Judge  Foot's  pamphlet  to  the  pen.sal  of  all  who  are  yet  with- 
out clear  ideas  or  convictions  on  this  and  other  important  points  connected 

and  engraft  them,  and  their  ultra,  pro-slavery,  and  unconstitutional  prin- 
ciples, upon  our  institutions,  and  thus  change  them,  and  so  fundamentally, 
as  to  nationalize  slavery,  and  turn  this  nation  into  a  great  slaveholding 
Republic. 
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with  the  decision.  It  deserves  to  be  extensively  circulated.  Copies  of  it  can 
be  obtained,  at  the  cost  of  printing,  at  the  desk  of  this  office. — JH.  Y.  Beetling 
Post,  Tuesday  Evening,  January  11. 

Hon.  Samuel  A.  Foot,  formerly  of  the  Court  of  Appeals,  has  published  a 
pamphlet  exposition  of  the  principles  laid  down  in  the  Dred  Scott  decision, 
in  which  the  extraordinary  doctrines  therein  mentioned  are  subjected  to  a 
searching  legal  analysis.  The  subject  is  ably  treated,  and  the  outrageous 
character  of  the  "  Opinions  "  appears  more  clear  than  ever  when  thus  tried 
by  the  light  of  legal  science.  The  pamphlet  will  be  read  with  interest  by 
the  public  at  large  as  well  as  professional  men.  It  will  be  remembered  that 
Judge  Foot  while  in  the  Legislature  introduced  resolutions  properly  con- 
demning the  decision,  and  looking  to  a  reorganization  of  the  Supreme  Court. 
— Albany  Evening  Journal,  Thursday  Evening,  January  13,  1859. 

Judge  Foot,  of  this  city,  late  of  the  Court  of  Appeals,  has  published  a 
pamphlet  of  19  pages,  in  which  he  examines  the  case  of  Dred  Scott,  and 
gives  an  exposition  of  the  decision  of  the  court  in  that  case,  and  of  the 
judicial  opinions  of  the  majority  of  the  court.  Judge  Foot  enters  upon  the 
consideration  of  this  case  in  a  calm  and  dispassionate  manner,  and  applies  to 
it  a  rigid  analysis.  He  is  not  the  advocate,  or  the  prejudiced  critic,  but  the 
impartial  judge,  who  tests  the  principles  involved  by  their  consistency  with 
the  leading  maxims  of  law  which  lie  at  the  foundation  of  a  system  built  up 
during  many  centuries.  It  has  been  often  asserted  that  the  judges  of  the 
Supreme  Court  went  outside  of  the  case  as  it  was  before  them,  and  this 
especial  point,  how  far  their  decision  is  to  be  held  as  binding  law,  and  how 
far  it  is  to  be  regarded  as  extra-judicial  or  a  mere  expression  of  opinion,  is 
examined  and  discussed.  Judge  Foot's  pamphlet  is  not  designed  for  the 
legal  profession  only  ;  it  can  be  read  with  pleasure  and  profit  by  all  intelli- 
gent men  who  can  appreciate  the  force  of  sound  reasoning,  and  who  would 
desire  clear  views  upon  a  question  which  has  so  deeply  agitated  the  public 
mind.  At  the  close  of  the  pamphlet.  Judge  Foot  publishes  (in  a  note)  the 
resolutions  introduced  by  Mr.  Calhovm  in  the  Senate  in  1847,  and  which 
were  then  allowed  to  lie  unnoticed  on  the  table,  after  having  been  denounced 
on  all  sides  as  a  "  firebrand."  These  resolutions  were  subsequently  passed 
by  one  southern  state  after  another,  and  adopted  as  the  basis  of  a  new  party 
creed.  In  turn,  they  were  forgotten,  but  the  mischievous  doctrine  was  still 
alive,  and  was  deliberately  introduced  by  the  judges  of  the  Supreme  Court 
in  this  Dred  Scott  case,  with  the  stamp  of  judicial  sanction.  Judge  Foot, 
after  stating  the  points  made  in  the  Dred  Scott  case,  concludes  his  exposi- 
tion as  follows : 

"  If  these  opinions  are  clothed  with  judicial  authority,"  &c. 
— JV.  Y.  Commercial  Advertiser,  Wednesday  Afternoon,  January  12. 

We  have  before  us,  in  a  printed  form,  an  examination  of  the  Dred  Scott 
case  by  the  Hon.  Samuel  A.  Foot,  late  a  judge  of  our  Court  of  Appeals,  read 
before  the  Geneva  Literarj'  and  Scientific  Association,  and  printed  at  their 
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request.  Upon  analyzing  the  opinion  of  the  court,  as  delivered  by  Chief 
Justice  Taney,  it  appears  that  the  court  undertook  to  overturn  the  loug- 
established  and  universally  received  legal  opinion  of  the  country  on  no  less 
than  ten  distinct  points,  all  of  high  importance.  Judge  Foot  holds,  however, 
that  these  attempts  on  the  part  of  the  court  to  introduce  this  new  code  of 
laws  was  wholly  unwarrantable  and  uncalled  for ;  since,  by  deciding  that 
they  had  no  jurisdiction  to  entertain  the  suit,  the  court  were  precluded  from 
entering  into  the  merits,  so  that  the  opinions  which  they  delivered  were  mere 
obiter  dicta,  things  said  by  the  way,  and  as  not  being  essential  to  the  decision 
of  the  case,  without  any  judicial  authority. 

There  is,  however,  great  danger,  if  some  decisive  step  be  not  taken  to  pre- 
vent it,  that  these  opinions,  thus  sanctified  by  a  majority  of  the  Supreme 
Court,  will  become  engrafted  on  our  Constitution  and  laws  by  j  udicial  legis- 
lation. Should  the  Supreme  Court  of  the  United  States  remain  organized  as 
at  present,  with  only  nine  judges,  and  five  of  them  citizens  of  the  slave 
states,  there  is  every  reason  to  expect  that  as  cases  arise  they  will  be  decided 
in  accordance  with  these  opinions.  The  people,  however,  have  an  easy  and 
constitutional  means  of  protecting  themselves  against  this  result.  Congress 
has  only  to  exercise  its  undoubted  power  of  so  reorganizing  the  court  as  to 
give  the  free  states  their  fair  representation  in  it.  Whatever  objections  may 
be  made  to  this  procedure,  and  conceding  even  their  full  force,  is  it  not  bet- 
ter to  do  this  than  to  submit  to  have  a  false  interpretation  placed  on  the 
Federal  Constitution,  and  the  rights  both  of  Congress  and  the  states  sacrificed 
in  accordance  with  private  interest  and  sectional  prejudices?  But,  in  fact, 
the  present  Constitution  of  the  court  is  a  gross  outrage,  which  has  only  pro- 
duced the  consequences  which  might  naturally  be  expected  from  it.  Not 
content  to  exercise  their  proper  duty  in  the  decision  of  such  litigated  ques- 
tions of  private  right  as  may  come  before  them,  a  majority  of  the  judges  of 
the  court  have  undertaken  to  set  themselves  up  as  political  dictators.  A 
reorganization  of  the  court — called  for,  indeed,  on  grounds  of  mere  j  udicial 
convenience — is  the  constitutional  means  possessed  by  Congress  and  the  peo- 
ple of  putting  a  stop  to  the  further  progress  of  this  usurpation. — New  York 
Daily  Tribune,  Saturday,  January  15,  1859. 

The  fact  that  the  Dred  Scott  case  has  recently  been  the  subject  of  much 
loose  talk  and  the  ground  of  many  false  assumptions  on  the  part  of  leading 
journals  and  leading  politicians,  was  probably  the  reason  why  Judge  Foot 
made  it  the  theme  of  a  lecture  before  the  Geneva  Literary  and  Scientific 
Association,  on  the  28th  ult.  The  discourse,  which  has  been  published  by 
"  order  of  the  Association,"  consists  of  a  succinct  statement  of  the  points 
decided,  or  assumed  to  be  decided,  by  the  court,  and  in  connection  with  each 
point  we  are  told  "  what  was  the  general  understanding  of  the  country  pre- 
viously on  the  same  subject."  The  judge  tells  us  at  the  outset,  that  he  shall 
discharge  his  duty  "  with  entire  impartiality  and  truthfulness,  and  make  no 
statement  nor  advance  any  proposition  of  doubtful  correctness  " — a  promise 
somewhat  diflBcult  to  fulfill,  but,  we  think,  well  redeemed.     Judge  Foot  con- 
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siders  tlic  decision  of  the  court  as  having  the  force  of  a  precedent  only  on 
the  first  point  before  it,  viz.,  the  question  whether  the  plaintiflf,  Scott,  whose 
ancestors  had  been  Africans  and  slaves,  was  a  citizen  of  the  United  States, 
and  whether,  consequently,  the  court  had  any  jurisdiction  of  the  suit.  Hav- 
ing decided  this  point  in  the  negative,  the  judges'  duty  in  the  premises  was 
wholly  discharged,  the  case  was  at  once  out  of  court,  and  the  opinions  given 
upon  other  questions  presented  by  the  i)leadings  have  no  more  authority  as 
law  than  the  opinion  of  Judge  Foot  himself.  Five  propositions  were  in  this 
way  advanced  by  the  court,  all  of  them,  at  the  time,  of  startling  novelty,  and 
of  great  significance,  as  foreshadowing  the  action  of  that  tribunal  if  any 
case  shall  come  before  it  while  it  continues  to  be  constituted  as  at  present, 
in  which  the  truth  of  these  propositions  is  involved.  They  are  :  1.  That  the 
clause  of  the  Constitution  giving  Congress  power  over  the  territories  applies 
only  to  territories  owned  at  the  time  of  the  adoption  of  the  Constitution. 

2.  That  there  is  no  difference  between  property  in  a  slave  and  other  property. 

3.  That  the  Constitution  extends  to  the  territories.  4.  That  Congress  has  no 
power  to  prohibit  slavery  in  the  territories  acquired  since  the  adoption  of  the 
Constitution  ;  and  5.  That  a  slave  is  not  emancipated  by  being  taken  by  his 
master  into  a  free  state.  Judge  Foot  holds,  that  if  these  opinions  are  clothed 
with  judicial  authority,  "  tliey  give  the  country  a  new  Constitution,  and  a 
new  system  of  law,  on  the  subject  of  slavery  and  the  government  of  our  ter- 
ritories ; "  and  to  prevent  such  a  consummation,  the  Judge  suggests  the 
propriety  of  re-constituting  the  Supreme  Court  so  as  to  give  the  free  states  a 
larger  representation  upon  the  bench.  This  plan  is  not  a  new  one,  but  we 
cannot  see  how  it  is  likely  to  be  of  much  avail  in  accomplishing  the  ends 
which  its  advocates  desire.  So  long  as  the  Constitution  vests  in  the  Presi- 
dent the  power  of  appointing  the  judges,  the  appointees,  whether  from  the 
North  or  the  South,  are  likely  to  reflect  the  opinions  in  the  ascendant  at  Wash- 
ington at  the  time  they  receive  their  commissions ;  and  such  is  the  relation  in 
politics  between  the  demand  and  supply,  that  we  think  we  should  be  safe  in 
undertaking  to  furnish,  as  occasion  might  require,  twice  as  many  judges  as 
now  sit  upon  the  Supreme  Bench,  who  should  agree  with  Taney  and  Wayne, 
from  New  England  alone  ;  or  a  like  number  from  JNIissouri  or  Louisiana  Avho 
should  hold  the  same  opinions  with  Curtis  and  McLean.  Indeed,  on  some 
of  the  points  assumed  to  be  decided  in  the  Dred  Scott  case,  the  great  body  of 
the  law  which  the  court  undertook  to  overturn  had  been  formed  at  the 
South,  as  may  be  seen  in  the  long  list  of  cases  cited  in  the  opinion  of  Judge 
Curtis.  The  only  judge  appointed  to  the  Supreme  Court  since  the  Dred 
Scott  case  was  decided  is  from  the  state  of  Maine,  and  it  is  not  improbable 
that  if  the  same  questions  should  again  come  before  the  court,  the  dissenting 
minority  would  be  smaller  than  it  was  two  years  ago. 

In  connection  with  this  subject,  Jtidge  Foot  starts  a  curiotis  question. 
"No  state,"  says  the  Constitution  of  the  United  States,  " shall  pass  a  law 
impairing  the  obligation  of  contracts."  Under  this  clause  it  has  been 
decided  that  no  state  can  interfere  with  vested  rights.  "  In  this  connection," 
says  the  Judge,  "  the  startling  thought  arises.  What  will  be  the  effect  of  the 
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opinion  of  a  majority  of  the  judges  in  connection  with  the  clause  in  the  Con- 
stitution protecting  vested  rights,  upon  the  legislation  of  the  several  states 
which  have  abolished  slavery  ?  Does  not  that  whole  body  of  legislation  fall 
as  iiuconstitutional  ?  And  what  can  prevent  former  owners  of  slaves  or  their 
heirs,  in  the  free  states,  from  reclaiming  their  former  slaves,  and  the  pos- 
terity of  their  female  slaves,  and  reducing  them  again  to  slavery  ? "  Non 
nostrum,  &c. ;  we  do  not  propose  to  answer  the  question,  but  we  suggest, 
with  all  deference,  that  it  is  not  materially  affected  by  the  Dred  Scott  case, 
and  that  it  might  have  been  asked  with  equal  propriety  twenty-five  years 
ago. 

The  pamphlet  is  a  terse  and  forcible  statement,  and  it  would  be  diiiicult 
to  include  the  same  amount  of  matter  in  a  smaller  space.  It  is  one  of  its 
chief  merits  that  it  deals  almost  wholly  in  facts,  leaving  the  reader  to  draw 
his  own  inferences.  All  who  pretend  to  keep  posted  up  in  the  politics  of  the 
day  should  procure  a  copy. — The  Century,  Saturday,  January  23,  1859. 

Judge  Foot  on  the  Dred  Scott  Case. — This  is  the  title  of  a  pamphlet 
by  the  Hon.  S.  A.  Foot.  LL.D.,late  Judge  of  the  Court  of  Appeals  in  this  state, 
reviewing  the  decisions  of  the  Supreme  Court  of  the  United  States,  or  rather 
the  opinion  of  a  bare  majority  of  the  judges,  in  the  Dred  Scott  case.  It  is  a 
clear,  concise,  and  convincing  document.  Judge  Foot  shows  both  the  injus- 
tice of  the  decision  and  the  lack  of  jurisdiction  of  the  court,  on  their  own 
showing.  If  Dred  Scott  was  not  a  citizen,  the  Supreme  Court  had  nothing 
to  do  with  the  case,  except  to  dismiss  it;  for  it  deals  only  with  controversies 
with  citizens  of  different  states.  Moreover,  it  is  an  established  principle  of  law 
that  "when  an  objection  is  made  to  the  jurisdiction  of  the  court,  and  the 
judges  decide  that  the  court  has  not  jurisdiction,  the  case  is  dismissed,  and 
the  judges  do  not  proceed  and  decide  the  cause  on  its  merits.  To  do  so  is 
obviously,  and,  I  believe,  is  universally  considered,  improper."  And  besides, 
"an  opinion  expressed  or  a  proposition  stated  by  a  judge  in  delivering  his 
opinion,  which  is  not  necessarily  involved  in  the  decision  of  the  case  before 
the  court  for  judgment,  is  called,  professionally,  'obiter  dictum,'  rendered 
into  English, '  a  thing  said  by  the  way,'  and  meaning, '  an  opinion  given  in: 
passing,  and  which,  not  applying  judicially  to  the  case,  is  not  to  be  resorted 
to  as  an  authority.'  "  The  impertinence  and  impropriety,  as  well  as  invalid- 
ity of  this  decision  upon  any  point  except  that  of  citizenship,  will  thus  be 
seen.  Yet  the  points  upon  which  the  decision  expresses  an  opinion  are  of 
vital  importance,  and  in  conflict  with  the  principles  and  practice  of  the  Con- 
stitution hitherto.     They  are  as  follows  : 

1.  That  free  colored  persons,  whose  ancestors  were  imported  into  tliis 
country  and  sold  as  slaves,  "  had  no  rights  which  the  white  man  was  bound 
to  respect,"  and  were  not  citizens  of  the  United  States. 

2.  That  "  the  Constitution  of  the  United  States,  ujjon  its  adoption,  took 
from  the  states  all  power  by  any  subsequent  legislation  to  introduce  as  a 
citizen  into  the  political  family  of  the  United  States  any  one,  no  matter 
where  he  was  born,  or  what  might  be  his  character  or  condition." 
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3.  That  the  clause  in  the  Federal  Constitution  which  gives  Congress  full 
power  of  legislation  over  the  territories  of  the  United  States,  applies  only  to 
the  territories  which  the  General  Government  owned  when  the  Constitu- 
tion was  adopted,  and  does  not  apply  to  territories  subsequently  acquired. 

4.  That  over  territories  acquired  by  the  General  Government  since  the 
adoption  of  the  Federal  Constitution,  Congress  has  not  full  power  of  legis- 
lation. 

5.  That  there  is  no  difference  between  property  in  a  slave  and  other 
property. 

6.  That  the  Constitution  of  the  United  States  extends  to  the  territories 
thereof. 

7.  That  Congress  has  not  power  to  prohibit  slavery  in  the  territories 
acquired  since  the  Constitution  was  adopted. 

8.  That  the  owners  of  slaves  have  a  right  to  take  their  slaves  into  terri- 
tories so  acquired,  and  hold  them  there  in  servitude. 

9.  That  the  act  of  Congress  passed  in  1820,  prohibiting  slavery  in  the  ter- 
ritories north  of  thirty-six  degrees  and  thirty  minutes  of  north  latitude,  was 
(unconstitutional  and  void. 

10.  That  the  taking  of  a  slave  by  his  master  into  a  free  state,  and  keep- 
ing liim  there  in  his  service  for  two  years,  does  not  entitle  him  to  his 
freedom. 

In  conclusion  the  Judge  pertinently  remarks  :  ' 

"  If  these  opinions  are  clothed  with  judicial  authority,  and  for  that  reason 
are  the  law  of  the  land,"  &c. 

— Tlie  Evangelist,  Thursday  Morning,  February  3,  1859. 


Ko.  LI.— Vol.  1,  p.  342. 
^i'esfdciitial  Electio7i  of  !860. 

Judge  Foot,  upon  taking  the  chair,  addressed  the  meeting 
substantially  as  follows : 

Fellow-citizens: — We  meet  this  evening  to  consult  and 
prepare  for  the  discharge  of  one  of  the  highest  duties  of  American 
citizens,  viz.,  the  election  of  a  Chief  Magistrate  of  this  great 
nation. 

I  thank  you  for  the  honor  of  presiding  over  this  meet- 
ing. 

Every  Presidential  election  is  important,  but  the  present  one 
is  eminently  so.    The  great  issue  presented  involves  vitally,  not 
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only  the  prosperity,  but  tlie  character  of  the  country.  It  will  set- 
tle the  question  whether  this  nation  is,  and  shall  hereafter  be,  a 
great  slaveholding  republic,  or  a  nation  of  freemen — whether  free 
or  slave  labor  shall  be  the  predominating  interest  of  this  country. 
We  know  that  hitherto  slavery  has  exercised  almost  an  unlimited 
control  over  our  General  Government,  and  especially  so  during 
the  present  and  previous  administrations.  The  supporters  and 
advocates  of  the  system  of  slave  labor  have  at  length  taken  and 
boldly  maintain  the  position,  that  slavery  is  right  in  itself  and  a 
blessing,  and  insist  upon  extending  it  over  our  territories ;  and 
the  same  principles  and  doctrines  which  will  carry  it  into  the  ter- 
ritories will  carry  it  into  and  sustain  it  in  every  free  state  of  our 
Union.  (Ai^plause.)  The  controlling  influence  and  aggressive 
action  of  slavery  have  so  alarmed  the  freemen  of  the  country  that 
they  have  united  and  formed  the  great  republican  party.  Not  to 
interfere  with  or  disturb  slavery  in  the  states  where  by  the  laws 
thereof  it  exists,  but  to  confine  it  to  those  states,  and  prevent  it 
from  extending  into  the  free  states  and  the  territories  now  free. 
(Applause.) 

Slavery  has  thus  far  accomplished  its  purpose  of  aggression 
and  control  of  the  General  Government  by  identifying  itself  with 
the  democratic  party,  and  that  party  has  at  last  become  purely 
a  pro-slavery  party.  Though  now  divided,  yet  the  division  has 
arisen  more  from  a  struggle  for  office  and  political  influence,  than 
from  an  honest  difference  of  opinion  respecting  the  principles 
which  should  govern  the  administration  of  the  General  Govern- 
ment in  regard  to  slavery. 

The  watch- word  of  one  wing  of  the  democracy  is,  "  a  slave 
code  for  the  territories."  The  watch-word  of  the  other  wing  is, 
"  squatter  or  popular  sovereignty."  The  former  is  easily  under- 
stood ;  the  latter  is  a  riddle.  (Applause.)  The  only  practical 
interpretation  of  this  riddle  which  has  as  yet  been  given,  is  the 
bloody  strife  in  Kansas,  and  the  introduction  of  slavery  into  our 
territory  of  New  Mexico,  which  before  was  free  soil.  If,  there- 
fore, either  wing  of  the  democracy  should  come  into  power,  free- 
dom and  free  labor  Avould  fall  a  sacrifice  to  its  blighting  influence. 
(Applause.) 

Fellow-citizens,  brother  republicans :  Let  us,  one  and  all,  do 
our  duty  this  fall,  and  elect  Lincoln  and  Hamlin.     Then  we  will 
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have  our  General  Government  administered  on  the  basis  npon 
which  our  fathers  founded  and  administered  it ;  then  freedom 
will  again  be  national  and  slavery  local.     (Great  applause.) 

It  would  give  me  pleasure  to  extend  my  remarks  if  desired, 
but  the  evening  has  been  set  apart  to  hear  a  distinguished  advo- 
cate of  republican  doctrines. 


Xo.  LIL— Vol.  1,  p.  349. 
^eat?i  of  Jnclffe  Willi  am  JU'ent. 

Mr.  Chairman  : — The  duty  of  seconding  the  adoption  of  the 
resolutions  which  have  been  presented  to  the  meeting,  has  been 
assigned  to  me.  That  duty  is  freely  discharged,  as  I  fully  concur 
in  the  sentiments  expressed  in  the  resolutions,  and  it  is  moreover 
grateful  to  my  feelings  to  have  so  suitable  an  opportunity  to 
manifest  my  regard  for  the  memory  of  our  deceased  brother,  with 
Avhom  I  have  stood  in  intimate  relations  of  business  and  friend- 
ship for  a  lifetime.  After  graduating  with  credit  at  Union  Col- 
lege, he  was  placed  by  his  distinguished  father,  Chancellor  Kent, 
at  Kinderhook,  under  the  instruction  of  Peter  Van  Schaick,  one 
of  the  most  learned  and  accomplished  lawyers  of  tliis  state,  and 
who  had  then  been  compelled  to  retire  from  active  service  by 
reason  of  his  impaired  sight.  There  he  passed,  I  think,  two  years 
studying  and  acquiring  a  knowledge  of  the  principles  of  his  pro- 
fession. He  then  came  to  Albany,  where  his  father  resided,  and, 
in  the  year  1822,  entered  my  office  to  complete  his  clerkship,  and 
more  especially  to  acquire  a  knowledge  of  pleading  and  practice. 
He  remained  with  me  until  the  autumn  of  1833,  when  his  father 
removed  to  this  city,  and  he  came  with  him.  While  in  my  office 
he  was  active,  attentive,  and  studious.  He  finished  his  clerkship 
in  this  city  with  the  Hon.  Josiah  Ogden  Hofiman,  and,  on  being 
admitted  to  the  bar,  entered  into  copartnership  with  him.  I 
removed  from  Albany  to  this  city  in  JNIay,  1828,  and  entered  into 
copartnership  with  our  deceased  brother.  We  continued  in  co- 
partnership for  two  years,  and  occupied  oflices  in  connection  with 
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his  father.  In  June,  1828,  the  Franklin  Bank  failed,  and  Chan- 
cellor AValworth  appointed  Chancellor  Kent  receiver.  The  aifairs 
of  that  bank  were  greatly  extended  and  complicated,  which  gave 
our  firm  of  Foot  &  Kent  a  large  and  lucrative  business.  My 
nephew,  Henry  E.  Davies,  the  present  Judge  of  the  Court  of 
Appeals,  having  removed  from  Buffalo  to  this  city,  a  new  business 
arrangement  Avas  made  in  the  spring  of  1830.  Mr.  Davies  entered 
into  copartnership  with  me,  and  Mr.  Kent  formed  a  connection 
with  William  S.  Johnsou.  The  partnership  of  Foot  &  Davies 
continued  till  the  spring  of  1847,  when  I  removed  to  Geneva,  and 
then  our  deceased  brother  took  my  place,  and  formed  a  copartner- 
ship with  Mr.  Davies.  This  connection  continued  for  several 
years.  On  my  Avay  home  from  this  city  to  Geneva,  near  the  end 
of  the  month  of  September  last,  I  stopped  at  Fishkill  to  pass  a 
Sabbath  with  my  relative,  Judge  Davies,  and  visit  my  friend. 
Judge  Kent.  At  the  close  of  the  Sabbath,  Judge  Davies  and  I 
called  ujjon  Judge  Kent.  We  found  him  walking  in  his  lawn. 
As  soon  as  he  saw  me  he  approached  and  met  me.  It  was  our 
first  meeting  since  his  illness.  Enfeebled  by  sickness,  he  could 
not  command  his  feelings,  nor  could  I  entirely  command  my  own. 
After  walking  with  him  some  time  over  his  beautiful  grounds, 
conversing  sparingly,  and  on  topics  least  calculated  to  excite  our 
sensibilities,  we  entered  his  house.  A  pleasant  conversation  with 
him  and  his  family  ensued.  Fearing  to  prolong  my  visit,  though 
urged  by  him  to  do  so,  I  took  leave  of  him,  apprehensive  that  it 
would  be,  as  it  was,  our  last  meeting.  Thus  closed  an  intimate 
business  and  social  intercourse,  which  lasted  for  thirty-seven 
years,  without  an  incident  or  a  remark  to  interrupt  or  mar  its 
happiness.  This  enables  me  to  speak  of  our  deceased  brother 
with  knowledge,  and  to  say,  what  simple  truth  requires  me  to  say, 
that  he  was  an  honest  man,  a  good  lawyer,  a  learned  and  upright 
judge,  a  ripe  scholar,  and  a  finished  gentleman.  In  one  respect 
he  excelled  all  men  I  have  ever  known,  and  that  was,  in  the  care 
and  watchfulness  with  which  he  avoided  injuring  the  feelings  of 
others.  No  person,  high  or  low,  rich  or  poor,  ever  heard  him 
make  a  rude,  harsh,  or  unkind  remark.  It  was  a  lovely  trait  of 
his  character,  and  one  which  rendered  him  so  acceptable,  as  he 
was,  to  all.  I  could  recall  and  dwell  for  hours  on  pleasing  inci- 
dents of  his  well-spent  life,  but  they  are  more  appropriate  for  the 
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social  circle,  or  retired  contemplation,  than  public  exhibition. 
My  feelings  lead  me  rather  to  think  than  to  speak  of  him ;  and  I 
will  close  my  remarks  with  the  observation,  that  we  may  justly  be 
proud  of  our  country  and  institutions,  when  in  the  one,  and 
under  the  fostering  Influence  of  the  other,  men  like  William 
Kent  are  raised,  live,  and  die. 


J\o.  LIIL— Vol.  1,  p.  349. 
Raising  Plaff  oil   C/nftv/i. 

r  ELLow-ciTiZEisrs  AND  WORSHIPPERS : — We  must  not  regard 
the  raising  of  the  flag  of  our  country  over  the  church  where  we 
worship,  a  mere  ceremony  or  festive  exhibition,  at  which  we  are 
to  indulge  and  express  feelings  of  joyful  mirth.  The  occasion  is 
solemn,  and  full  of  meaning.  The  flag  of  our  country  represents 
every  sentiment  and  right  which  American  citizens  hold  dear. 
It  is  the  emblem  of  our  constitutional  freedom,  of  the  protection 
under  wise  and  just  laAvs  of  our  rights  of  person,  property,  and 
conscience,  of  our  national  power,  honor,  and  fame ;  and  to  the 
Christian  patriot,  the  flag  of  our  country  has  a  holy  and  almost 
heavenly  import.  He  looks  upon  it  as  embodying  the  majesty 
and  authority  of  a  government,  which  his  duty  as  a  Christian 
requires  him  to  respect  and  obey  as  ordained  of  God. 

We  are  doomed  to  live  at  a  time  when  foul  treason  has 
insulted  this  national  emblem,  and  attempted  to  destroy  our  noble 
and  beneficent  government.  We  have  a  great  duty  to  perform — 
that  duty  is  to  crush  and  punish  treason,  maintain  our  govern- 
ment, and  vindicate  the  honor  of  our  insulted  flag.  To  aid  us  in 
the  discharge  of  this  high  duty,  we  look  to  Him  who  reigns  in 
heaven  and  on  earth ;  and  no  more  suitable  evidence  can  we  give 
of  our  trust  in  Him,  of  our  reliance  on  His  favor,  in  the  great 
work  we  are  called  to  perform,  than  to  raise  upon  the  temple 
dedicated  to  His  service  the  dear  flag  of  our  country,  and  while  it 
waves  over  us,  worship  Him  in  spirit  and  truth,  and  pray  for  His 
blessing  on  our  beloved  country. 
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No.  LIV.— Vol.  1,  p.  354. 
J^remo7^ial  ofCajyfain  Jofiu  Foof, 

LATE  OF  THE  SECOND  REGIMENT  MINNESOTA  VOLUNTEERS, 

The  life  of  Captain  Foot,  though  brief,  was  so  useful,  his 
death  so  honorable,  and  his  character  so  commendable,  that  a 
memorial  of  him  cannot  fiiil  to  be  acceptable  to  a  large  circle  of 
relatives,  and  to  many  friends  who  esteemed  and  loved  him  in 
life,  and  lamented  him  in  death.  His  example,  too,  will  not  be 
without  its  influence  on  his  younger  brothers,  and  the  youth  of 
the  famihes  of  his  relatives  and  friends.  It  may  also  extend 
even  farther,  and  stimulate  some  of  the  youth  of  our  country  to 
acquire,  even  in  early  manhood,  distinguished  names  and  endur- 
ing fame. 

John  Foot  was  the  son  of  Samuel  Alfred  and  Jane  Camp- 
bell Foot.  He  was  born  on  the  30th  of  April,  1835,  in  the  city 
of  New  York,  and  was  the  eldest  of  a  large  family  of  sons  and 
daughters.  He  was  baptized  by  the  Eev.  W.  W.  Phillips,  pastor 
of  the  First  Presbyterian  Church  of  the  city  of  New  York,  of 
which  his  parents  were  then  members,  on  the  19th  of  June,  1835. 
The  elements  of  his  education  were  acquired  in  that  city,  and 
mainly  at  the  Grammar-school  of  the  University,  of  which  Mr. 
Lewis  H.  Hobby  was  the  principal.  In  the  spring  of  1847  his 
parents  removed  from  the  city  to  the  village  of  Geneva.  In  that 
village  Mr.  Walter  T.  Taylor  kept  an  excellent  English  and 
Classical  school.  Captain  Foot,  then  a  youth  of  twelve  years, 
entered  this  school,  and  enjoyed  the  faithful  and  efficient  instruc- 
tion of  Mr.  Taylor  from  the  spring  of  1847  to  the  spring  of  1850. 
By  this  time  he  was  well  advanced  in  his  education,  and  nearly 
prepared  to  enter  Williams'  College,  where  it  was  intended  he 
should  receive  his  collegiate  education.  But  being  considered 
too  young  to  enter  college,  and  a  practical  knowledge  of  farming 
regarded  as  useful,  he  worked  on  his  father's  farm  during  the 
season  of  1850.  Early  in  November  of  that  year,  he  entered 
the  school  of  Messrs.  B.  F.  &  J.  A.  Mills,  at  South  Williamstown, 
Mass.,  and  there  completed  his  preparation  for  entering  Williams' 
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College.  He  entered  that  college  in  September,  1851,  and  gradu- 
ated in  July,  1855.  The  subject  of  his  commencement  exercise 
was  "  The  Earnest  Man."  In  September  of  that  year  he  went  to 
the  city  of  'New  York,  and  commenced  the  study  of  law  in  tlie 
office  of  Wm.  E.  Curtis,  Esq.,  and  was  admitted  to  the  bar  in 
December,  1856.  He  early  exhibited  unusual  adaptation  for  the 
profession  he  had  chosen,  and  shortly  after  his  admission  entered 
upon  the  discussion  of  questions  before  the  courts  usually 
entrusted  to  counsel  of  mature  years.  He  was  not  loquacious, 
but  rather  erred  in  the  opposite  direction,  being  sometimes  almost 
too  chary  of  language  fully  to  express  his  views;  and  was  never 
excited  or  rude,  but,  on  the  contrary,  always  cool,  self-possessed, 
and  gentlemanly. 

He  had  one  unusual  talent  of  great  value  in  his  profession, 
and  that  was,  remarkaljle  facility  for  committing  his  thoughts  to 
paper  with  rapidity  and  accuracy — often  writing,  in  a  clear  and 
legible  hand,  several  successive  pages  Avitli  uncommon  celerity, 
without  an  ungrammatical  expression,  or  erasing,  altering,  or 
misspelling  a  word.  Thus  qualified,  he  Avas,  as  might  well  be 
expected,  eminently  successful  in  his  profession  for  a  new 
beginner. 

He  pursued  his  profession  in  the  city  till  October,  1860,  when 
impaired  health  obliged  him  to  seek  a  more  propitious  climate  in 
the  West.  While  on  a  visit  to  his  parents  in  December,  1859,  he 
took  a  cold.  Having  always  enjoyed  good  health,  and  fully  occu- 
pied in  his  profession,  he  did  not  realize  the  importance  of  attend- 
ing to  the  cold  he  had  taken.  A  cough  ensued,  but  it  was  not 
regarded  of  sufficient  consequence  to  require  attention.  The 
spring  of  1860  came  round,  and  his  cough  still  continued.  Hav- 
ing some  professional  business  in  Georgia,  he  made  a  journey 
there  in  March;  and,  after  attending  to  ihe  business  in  his 
charge,  spent  some  time  with  friends  in  Augusta.  His  cough 
was  somewhat  abated,  though  not  subdued.  In  August,  1860, 
having  some  business  at  Lawrence,  in  Kansas,  he  went  there  ; 
and,  after  spending  a  few  days  in  the  vicinity,  went  out  West  on 
the  plains,  joined  a  hunting  party,  and  passed  a  few  weeks  in 
hunting  buffalo.  In  the  dry  and  light  atmosphere  of  the  prairies 
his  cough  sensibly  diminished ;  but  on  his  return  to  the  city,  his 
cough  also  returned  with  increased  violence.    In  the  latter  part 
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of  October,  1860,  he  left  the  city  for  the  prairies  of  the  West,  in 
accordance  witli  eminent  medical  advice.  He  passed  the  follow- 
ing winter  in  Western  Missouri,  and  mostly  in  the  open  air. 
His  health  greatly  improved,  and  his  cough  almost  entirely  sub- 
sided. He  regarded  himself  as  well,  and  determined  to  establish 
himself  and  re-commence  the  practice  of  his  profession  at  the 
West.  With  that  view  he  went  to  Eed  Wing,  in  Minnesota, 
early  in  the  spring  of  1861,  and  determined  to  fix  his  residence 
there.  He  made  arrangements  for  renewing  his  professional 
business,  and  on  the  15th  of  April  was  admitted  "  as  an  attorney 
and  counsellor  to  practice  in  all  the  courts  "  of  the  state  of  Min- 
nesota. Soon  after  this,  the  call  of  the  President  for  volunteers 
to  suppress  the  rebellion  and  sustain  the  institutions  of  the  coun- 
try, reached  Minnesota.  Capt.  Foot  deemed  it  his  duty,  before 
re-commencing  his  profession,  to  aid  in  this  patriotic  work.  He 
soon  commenced  the  raising  of  a  company,  for  Avhich  he  had 
been  designated  as  captain.  That  having  been  accomplished,  he 
was  commissioned  by  Governor  Eamsay  of  Minnesota,  on  the 
31st  of  July,  1861,  as  Captain  of  Company  I,  in  the  Second  Regi- 
ment of  Minnesota  Volunteers.  That  regiment,  after  being 
thoroughly  drilled  for  several  months,  entered  into  active  service 
in  Kentucky  in  October,  1861.  It  went  through  an  active  win- 
ter's campaign  in  that  state,  and  took  a  promineiit  part  in  the 
battle  and  victory  of  Mill  Spring,  on  the  19th  day  of  January, 
1862.  On  the  29th  of  that  month  Capt.  Foot  was  ordered  to 
Minnesota  on  recruiting  service.  He  repaired  to  his  post  of 
duty,  but  his  health  rapidly  declining,  and  being  no  longer  able 
to  serve  his  country,  he  was  unwilling  to  be  a  burden  to  it,  and 
on  the  24th  of  Fel^ruary,  1862,  offered  his  resignation,  and  left 
Minnesota  for  his  father's  residence.  He  arrived  there  on  the  1st 
of  March,  and  expired  on  the  13th,  aged  26  years.  His  funeral 
took  place  and  his  remains  were  interred  at  Geneva  on  Sunday 
afternoon,  the  17th  of  March,  1862. 

While  he  resided  in  the  city  of  New  York,  he  attended  the 
Collegiate  Reformed  Dutch  Church,  of  which  the  Rev.  Dr. 
Thomas  De  Witt  is  the  senior  pastor.  He  was  fully  aware  of  his 
approaching  end,  and  came  to  his  paternal  home  to  die.  The 
few  days  which  he  was  allowed  to  spend  there  were  passed  in  gen- 
tle and  submissive  waiting  for  his  approaching  end.    He  w^as  pre- 
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pared  for  death,  he  gave  assurance  of  his  trust  in  his  Redeemer, 
and  died  peacefully.  His  death  was  not  expected  so  soon.  The 
morning  that  he  died,  after  devotions  in  his  room,  he  rose  to 
dress  for  breakfast.  His  brother,  Alfred,  was  alone  in  the  room 
with  him.  While  dressing  he  was  attacked  with  an  obstruction 
of  respiration.  His  brother  assisted  him  to  his  bed.  As  he  lay 
down,  he  said  to  him,  in  a  natural  and  gentle  tone  of  voice,  and 
in  a  calm  and  peaceful  manner,  "  Good-bye,"  and  immediately 
expired. 

His  character  and  military  services,  and  the  sorrow  for  his 
death,  will  appear  in  the  extracts  of  letters  from  sympathizing 
friends,  in  obituary  notices  of  him  in  the  public  journals,  and  in 
the  sermon  of  the  Eev.  Dr.  Wile}^,  which  follow. 

From  the  Rev.  Dr.  De  Witt  to  the  father  of  the  deceased, 
March  18,  1863 : 

"  Your  eldest  son  and  your  firstborn  has  been  taken  from  you  just  as  he 
was  entering  upon  life,  with  the  development  of  a  fair  and  excellent  charac- 
ter, and  with  the  promise  of  usefulness  in  his  future  course.  His  position,  as 
the  oldest  child  in  your  large  family  of  children,  was  an  interesting  and 
important  one  :  but  He  who  removed  him  can  repair  the  loss  by  making  it 
productive  of  spiritual  and  precious  fruit  to  your  surviving  children.  What 
I  knew  of  John,  in  the  occasional  intercourse  I  had  with  him,  led  me  to 
esteem  him  highly,  and  to  indulge  the  hope  that  he  would  prove  a  blessing 
and  comfort  to  his  parents  and  family.  But  the  Lord  has  taken  him  to  him- 
self, and  I  trust  that  the  fruit  which  was  forming  on  earth  is  now  ripened 
in  heaven.  How  beautiful  are  the  words  of  Paul,  in  the  12th  chapter  to  the 
Hebrews,  describing  the  design,  process,  and  fruits  of  afliiction :  '  Now  no 
chastening  for  the  present  seemeth  to  be  joyous,  but  grievous.  Nevertheless, 
afterwards  it  yieldeth  the  peaceable  fruit  of  righteousness  unto  them  which 
are  exercised  thereby.'  Your  son  died  in  a  good  cause,  in  patriotic  devotion 
to  his  country.  The  good  seed  sown  imder  parental,  i)ious  care,  and  in  the 
associations  in  which  he  was  placed,  doubtless  lodged  in  his  mind,  and 
opened  his  soul  to  Christ  and  heaven." 

From  D.  B.  Eaton,  Esq.,  to  the  same.    April  8,  1862 :  * 

"  On  my  return  from  a  tour  to  the  West,  I  have  heard,  with  great  pain, 
of  the  death  of  your  eldest  son,  who  has  fallen  a  martyr  in  the  service  of  his 
country  in  the  early  prime  of  life.     On  my  tour  I  met  a  young  Lieutenant  of 

*  Mr.  Eaton  boarded  in  the  same  house  with  the  deceased  in  the  city  of 
New  York  for  several  years,  and  knew  him  intimately. 
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the  same  regiment  as  your  son,  and  who  was  with  him  in  the  bloody  battle 
of  Somerset.  Tlie  Lieutenant  bore  the  highest  testimony  to  the  courtesy, 
zeal,  and  officer-like  conduct  of  Captain  Foot  on  every  occasion,  and  to  his 
bravery  and  presence  of  mind  in  that  battle.  There  is  no  young  man  whose 
refinement  of  manners,  high,  manly  tone,  and  rare  moral  and  intellectual 
qualiilos,  have  won  a  higher  place  in  my  respect  and  regard." 

From  Lieut.  C.  S.  TJline  to  Lieut.  Alfred  Foot,  brother  of  the 
deceased,  dated  Columbia,  Tenu.,  March  31,  1862 :  * 

"  The  sad  intelligence  of  the  death  of  Capt.  Foot  reached  us  a  few  days 
before  the  receipt  of  your  letter.  Our  Colonel  saw  an  obituary  notice  of  him 
in  a  New  York  paper.  Let  me  assure  you,  many  a  free,  happy  heart  was 
shrouded  with  sadness  and  gloom  at  the  announcement.  I  made  the  state- 
ment to  his  late  company,  and  many,  whose  hearts  have  become  hardened  at 
death,  were  moved  to  tears.  During  his  term  of  service  he  had,  by  his  sol- 
dierly bearing,  his  eminent  qualities  of  mind  and  heart,  endeared  himself  to 
the  regiment,  and  all  feel  his  loss;  but  he  was  especially  dear  to  Company  I, 
Avho  knew  him  best  and  loved  him  most.  To  them  his  death  is  a  sore 
affliction.  To  his  exertions,  his  indomitable  energy,  his  unerring  judgment, 
his  disciplined  mind,  and  perfect  self-command,  do  they  owe  their  present 
efficiency.  None  knew  Captain  Foot  but  to  love  and  respect  him.  When 
the  officers  of  our  regiment  were  examined,  he  received  the  highest  praise, 
and  he  received  the  only  compliment  paid  our  regiment.  All  knew  his 
powers  of  endurance  were  being  severely  taxed  on  our  march  from  Lebanon 
to  the  battle-ground,  but  his  exuberance  of  spirits  lulled  his  friends  in 
security,  and  to  a  great  extent  quieted  their  anxiety.  None  knew  (save  one) 
how  fast  the  poor  man  was  failing.  I  watched  over  and  cared  for  him  the 
best  I  could,  and  frequently  told  him,  '  This  is  killing  you,  and  you  can  never 
endure  these  exertions  and  hardships.'  But,  sir,  that  man  would  have  died 
in  his  tracks  marching  on  to  battle,  before  he  would  have  given  up  previous 
to  the  fight.  Nothing  would  have  induced  him  to  resign  or  leave  us  before 
that.  You  may  be  assured  that  this  is  sad  news  to  me.  No  one  ever  before 
gained  the  place  in  my  regard  and  affection  as  did  Captain  Foot.  We  lived 
for  seven  months  as  brothers,  and  I  hoped  when  he  left  us  that,  when  this 
war  was  over,  we  should  meet  again,  and  I  should  enjoy  association  with 
him." 

Extract  from  the  Geneva  Courier  of  the  19th  February,  1863: 

"  We  mentioned  the  other  day,  soon  after  the  battle  at  Somerset,  Ky., 
that  our  fellow-citizen,  the  Hon.  S.  A.  Foot,  had  three  sons  in  the  present 
war. 


*  Lieut.  Uline  was  the  First  Lieutenant  of  Company  I,  2d  Minnesota 
Volunteers,  the  same  company  of  which  the  deceased  was  Captain. 
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"  The  oldest,  John  Foot,  is  Captain  of  Company  I,  in  tlie  2d  Minnesota 
Volunteers,  and  was  in  the  hottest  of  the  fight  near  Somerset.  The  loss  of 
the  regiment  in  that  battle  was  twelve  killed  and  thirty-tliree  wounded. 
Captain  Foot's  company  lost  two  killed  and  two  wounded— one  the  Second 
Lieutenant.  Colonel  Van  Cleve,  in  giving  his  report  of  the  battle,  states 
that  his  entire  command  (2d  Minnesota)  did  its  duty  '  during  the  severe  and 
close  engagement  in  which  they  took  a  part.'  Colonel  McCook,  Acting 
Brigadier,  in  his  report,  states  that  the  2d  Minnesota  were  within  ten  feet  of 
the  enemy,  and  at  first  the  contest  was  '  almost  hand-to-hand — the  enemy 
and  the  2d  Minnesota  were  poking  their  guns  through  the  same  fence  at 
each  other.'  There  are  very  few  instances  on  record  in  which  officers  and 
soldiers  have  shown  an  equal  amount  of  bravery.  The  rebels  could  not 
stand  before  it.  Since  this  battle  and  the  victory  won,  Captain  Foot  has 
been  ordered  to  Minnesota  to  recruit  for  his  regiment,  which  has  been 
reduced  by  sickness  and  loss  in  battle." 

Extract  of  a  letter  from  A.  B.  Hawlev,  M.D.,  to  the  fatlier  of 
deceased,  dated  Red  Wing,  Minn.,  March  21,  1802: 

"  The  sad  intelligence  of  the  death  of  your  son  reached  me  this  morning, 
and  I  write,  not  only  to  give  you  some  details  in  regard  to  the  few  days  he 
spent  here  with  me  after  his  return  from  Kentucky,  but  also  to  express  my 
sympathy  with  you  and  your  family  in  the  loss  of  one  so  dear  to  us  all.  His 
death,  though  sudden,  was  not  unexpected  by  me.  I  am  confident,  from 
what  passed  between  us,  that  he  was  fully  aware  of  his  condition.  He  never 
said  much  about  his  health  to  any  one,  but  did,  on  one  or  two  occasions,  talk 
freely  to  me.  I  was  pained  to  see  how  sick  he  apjjeared  when  he  returned 
from  Kentucky.  He  then  stated  to  me  that  he  had  been  convinced  for  some 
months  that  he  should  never  recover,  and  desired  to  remain  here  in  Min- 
nesota in  the  recruiting  service  as  long  as  I  deemed  it  safe,  but  he  wished  to 
go  home  to  die.  I  urged  upon  him  the  bad  condition  of  the  roads  in  the 
spring,  in  case  the  weather  should  affect  him  unfavorably.  He  said  he  would 
wait  a  few  days  before  he  decided,  but  on  Sunday  evening  following  told  me 
he  was  going  the  next  day. 

"  I  hope  these  particulars,  though  painful,  will  be  a  satisfaction  to  you  as 
showing,  that  though  he  fully  realized  his  situation,  with  that  consideration 
he  always  showed,  he  dreaded  to  foreshadow  sorrow,  which  he  so  well  knew 
you  would  soon  be  called  upon  to  bear. 

"  My  professional  duties  prevented  me  from  being  with  him  while  he  was 
here  as  much  as  I  desired.  Our  intercourse  was  always  of  the  most  delight- 
ful character — I  loved  him  as  a  brother,  and  I  shall  ever  cherish  the  remem- 
brance of  our  mutual  friendship  as  among  the  precious  memories  of  my  life. 
His  kindly  qualities  of  head  and  heart  had  won  for  him  many  friends  here 
among  us.  and  no  one  whom  I  ever  knew  was  more  respected  and  be- 
loved," 
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From  his  Excellency  Alexander  Eamsay,  Governor  of  Min- 
nesota, to  the  same,  dated  St.  Paul,  March  21,  1862 : 

"  I  was  pained  to  learn,  by  your  favor  of  the  15th  iust.,  of  the  demise  of 
your  son,  the  late  Captain  of  Company  I,  in  our  Second  Regiment. 

"We  had  hoped,  on  his  return  from  the  regiment  after  the  brilliant 
engagement  at  Logan's  Cross  Roads,  in  which  the  Second  took,  perhaps,  the 
most  heroic  part,  and  has  rendered  its  name  and  that  of  every  member  of  it 
forever  illustrious,  that  his  health,  apparently  never  very  robust,  would  be 
restored,  so  he  might  be  spared  to  us  for  many  years  to  come. 

"  Captain  Foot  had  already,  on  his  entering  the  military  service  of  the 
country  in  the  hour  of  its  peril,  by  his  urbane,  gentlemanly  manner,  and  his 
well-trained  mind,  made  a  very  favorable  impression  on  the  community  with 
which  he  had  cast  his  lot ;  and  his  zeal  and  perseverance  in  organizing  his 
company,  at  a  time  when  enlistments,  owing  to  the  season  of  the  year,  were 
secured  with  great  difficulty,  were  witnessed  with  admiration.  And  all 
honor  the  memory  of  one  whose  patriotism  prompted  him  to  devote  his  life 
to  so  noble  a  cause." 

The  following  obituary  notice  was  published  in  the  principal 
public  journals  of  the  city  and  state  of  New  York: 

OBITUARY. 

"  Died,  at  the  residence  of  his  father,  at  Geneva,  March  13, 1863,  John 
Foot,  Esq.,  of  this  city,  counsellor-at-law,  son  of  Hon.  Samuel  A.  Foot,  aged 
twenty-six.  The  deceased  raised  a  company  in  Minnesota,  which  he  led  in 
the  gallant  and  memorable  charge  of  the  Second  Minnesota  Regiment,  at 
the  battle  of  Mill  Spring.  Captain  Foot,  broken  in  constitution  by  the  priva- 
tions and  hardships  of  the  winter's  campaign,  reached  home  in  time  to 
breathe  his  last.  Distinguished  and  successful  beyond  his  years  in  his  pro- 
fession— brave  and  beloved  as  a  soldier — he  gave  his  life  to  his  country,  and 
his  example  to  his  countrymen." 

The  following  appeared  in  the  state  paper  of  Minnesota — 
The  Saint  Paul  Press— March  28,  18G2  : 

DEATH  OP  CAPTAIN  FOOT. 
"It  was  announced  some  weeks  since  that  Capt.  Foot,  of  Company  I, 
Second  Regiment  of  Minnesota  Volunteers,  had  resigned  on  account  of  ill 
health,  and  had  repaired  to  his  paternal  home  in  the  state  of  New  York. 
We  now  have  to  convey  the  sad  intelligence  to  his  fellow-soldiers  and  to  his 
friends  here  in  Minnesota,  that  he  is  no  more  of  earth.  The  following  let- 
ter from  his  father,  Judge  Foot,  a  prominent  and  well-known  citizen  of 
Ontario  County,  New  York,  brings  the  first  intimation  of  this  demise  of  one 
of  Minnesota's  best  and  bravest  soldiers.  The  citizens  of  Red  Wing,  and  of 
Goodhue  County  generally,  where  the  Captain  was  best  known,  will  feel. 
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upon  reading  the  letter,  that  the  patriotic  and  Christian  father  scarcely  does 
justice  to  the  memory  of  his  accomplished  and  gallant  son.  We  commend 
the  letter,  however,  as  a  specimen  of  heroic  patriotism  that  we  have  not  seen 
excelled  during  the  war :  and  hence  we  have  solicited  the  privilege,  and 
obtained  the  liberty  of  publishing  it : 

'  Geneva,  Ontaeio  County,  N.  T.,  March  15th,  1862. 
'  His  Excellency  Alexander  Ramsay. 

'  Sir  : — It  is  my  painful  duty  to  announce  to  you  the  death  of  my  son, 
John  Foot,  late  Captain  of  Company  I,  in  the  Second  Regiment  of  Minnesota 
Volunteers.  This  deeply  afflicting  event  occurred  on  the  13th  inst.  My  son 
reached  home  on  the  1st  instant,  in  extreme  ill  health,  caused  by  the  expo- 
sure and  fatigue  of  the  winter's  campaign  in  Kentucky,  and  the  battle  of 
Mill  Spring. 

'  It  is  consolatory  to  me  that  his  Ufe  has  been  of  some  service  to  our  coun- 
try. He  was  able  to  do  his  part  with  the  brave  regiment  of  which  he  was  a 
member,  at  the  battle  of  Mill  Spring,  where  the  lines  of  the  rebels  were  first 
broken,  and  real  success  first  initiated  for  the  suppression  of  this  most  wicked 
rebellion.  Had  the  life  of  my  son  been  spared,  his  good  education,  high 
quahfications  for  his  profession,  sound  moral  principles  and  gentlemanly 
manners,  would  have  made  him  an  ornament  to  the  bar  and  state  of  Min- 
nesota.  But  God's  will  be  done.  It  seems  ordered  that  this  dear  son's  life 
must  be  my  contribution  for  the  maintaining  of  our  Government  and  institu- 
tions. 

'  If  the  result  sweeps  the  dreadful  institution  of  slavery  from  our  country, 
no  sacrifice  can  hardly  be  counted  as  too  dear. 

'  Respectfully,  your  obedient  servant, 

'Samuel  A.  Foot.'" 

From  the  Geneva  Courier  of  March  19, 1862 : 

FUNERAL,    OF    CAPTAIN    JOHN    FOOT,    U.   S.  V. 

"  We  little  thought  a  few  weeks  since,  when  giving  a  brief  notice  of  the 
three  sons  of  Judge  Foot  in  the  public  service,  that  we  would  be  called  to 
notice  so  soon  the  death  and  funeral  of  the  eldest  one.  He  was  able  to  reach 
home,  and  died  at  his  father's  on  the  13th  instant.  The  funeral  services 
were  held  on  Sunday  afternoon  last,  in  the  Dutch  Church  of  this  village,  and 
were  conducted  by  the  Rev.  Dr.  Wiley,  the  pastor  of  the  church.  Although 
the  day  was  stormy,  the  church  was  crowded  with  a  deeply  interested  audi- 
ence. While  all  the  services  were  appropriate  and  impressive,  the  sermon 
was  especially  so.  The  large  audience  listened  to  it  vsdth  the  deepest  atten- 
tion." 
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SERMON     OF    THE    REV.    DR.     WILEY. 

JoiTN  si.  14, 15.— Then  said  Jesus  unto  them  plainly,  Lazarus  is  dead,  and  I  am  glad  for 
your  sake  that  I  was  not  there,  to  the  intent  ye  may  believe. 

Nothing  is  more  natural  in  circumstances  of  recent  bereavement  than  to 
wish  that  matters  might  have  been,  in  some  respects,  differently  arranged 
and  disposed.  We  not  only  regret  with  profound  and  pungent  sorrow  the 
occurrence  of  death  itself,  the  bereavement  that  has  taken  place,  but  we 
imagine  that  things  might  have  been,  with  wisdom,  differently  ordered  from 
what  they  were.  In  the  sensitiveness  of  a  true  and  tender  affection,  we  are 
led  to  ask,  with  a  jealous  feeling,  whether  all  has  been  done  that  might  have 
been  done  to  intercept  the  event  that  has  taken  place,  and  we  indulge  the 
imaginary  idea,  that  if  certain  things  had  happened  otherwise  than  as  they 
did  actually  happen,  the  existing  sorrow  and  bereavement  might,  by  possi- 
bility, have  been  deferred  or  avoided.  These  are  the  feelings  that  naturally 
hang  around  us  in  contemplating  the  removal  of  our  friends.  They  are  the 
almost  inseparable  witness  and  attendant  of  a  true  and  tender  regret  towards 
those  that  are  called  away  from  us  by  death.  The  very  first  words  with 
which  Martha  greeted  the  Saviour  on  the  occasion  of  the  death  of  Lazarus, 
were  "Lord,  if  thou  hadst  been  here,  my  brother  had  not  died;  "  attributing 
the  death  of  her  brother  apparently  to  the  inopportune  or  untimely  absence 
of  the  Saviour.  And  so  we  are  apt  to  say  in  similar  circumstances — if  such 
an  event  had  not  transpired,  or  if  such  a  thing  could  have  been  ordained 
otherwise,  the  lamented  issue  or  occurrence  might  have  been  different  to 
what  it  is ;  as  if  the  providence  of  God  did  not  extend  to  all  the  circumstances 
of  our  personal  bereavements  and  afflictions ;  as  if  Divine  Wisdom  did  not 
order  all  the  antecedents  of  death  as  well  as  the  regretted  event  itself;  as  if 
it  were  not  true  of  the  Saviour's  agency  here  in  all  its  particulars,  as  well  as 
in  other  departments  of  his  action,  that  "  He  doeth  all  things  well."  The  nar- 
rative with  which  the  text  is  connected  is  highly  instructive  and  consolatory 
in  this  very  respect.  It  presents  the  Saviour  before  us  as  having  so  intimate 
a  relation  to  the  sickness  and  death  of  Lazarus  in  all  the  circumstances  of  it, 
as  to  be  highly  soothing  and  tranquilizing  to  those  that  are  called  to  similar 
trials.  He  distinctly  anticipates  the  occurrence.  He  hovers  near  the  scene 
where  it  transpired,  and  if  he  does  not  actually  interpose  to  prevent  it,  it  is 
for  reasons  of  wisdom  that  are  after  made  fully  to  appear.  There  are  two 
thoughts  in  particular  suggested  by  the  narrative,  on  which  I  desire  to  dwell 
at  the  present  time,  as  being  in  harmony  with  the  present  occasion; 
thoughts  that  are  fitted  to  convey  a  deeply  consolatory  impression  to  the 
mind,  under  the  sense  of  the  recent  loss  and  removal  of  endeared  relatives 
and  friends. 

I.  The  first  thought  that  is  prompted  by  the  narrative  before  us  is,  that 
the  Saviour  is  thoroughly  cognizant  of  the  sickness  of  our  kindred  and  friends, 
and  fully  anticipates  the  issue  and  event  of  their  disorders. 

We  recognize  this  truth  as  a  matter  of  theoretical  conviction,  as  being 
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necessarily  connected  with  the  divine  and  superior  nature  which  Christ  pos- 
sesses. He  who,  in  common  with  the  Father,  notices  the  fall  of  the  spar- 
row, and  numbers  the  hairs  of  our  heads,  we  may  be  sure,  is  not  unap- 
prized  of  what  is  transpiring  in  the  way  of  sickness  and  death  within  the 
circles  of  our  households. 

But  how  much  more  vivid  and  distinct  does  this  truth  appear  in  the  light 
of  the  simple  narrative  before  us  ?  We  have  here  a  living  and  practical 
exemplification  of  it.  The  sisters  of  Bethany,  indeed,  in  their  anxiety  and 
solicitude,  and  also  from  a  feeble  faith  in  the  Saviour's  omniscience,  send  to 
inform  the  Master  of  the  sickness  of  their  brother.  But  it  was  an  unnecessary 
and  gratuitous  errand,  for  Christ  already  knew  of  it.  It  was  upon  his  mind 
as  a  matter  of  distinct  and  thoughtful  contemplation.  He  notes  with  accu- 
racy, as  is  apparent  from  the  record  itself,  the  progress  of  the  disorder,  and 
after  the  lapse  of  two  days.  He  says  to  His  disciples,  with  the  quiet  assurance 
of  one  whom  nothing  could  surprise,  "  Our  friend  Lazarus  skepctli,  but  I  go 
that  I  may  awake  him  out  of  sleep,"  and  immediately  bent  His  steps,  that  had 
hitherto  lingered  by  the  way,  towards  Judea,  and  towards  the  home  of  the 
afflicted  household.  Who  can  fail  to  see  in  this  narrative  a  practical  exem- 
plification of  the  fact,  that  the  Saviour  is  intimately  cognizant  of  what  trans- 
pires in  the  way  of  sickness,  and  suffering,  and  death,  within  the  circle  of  our 
kindred.  What  was  true  of  the  family  of  Bethany  is  true  of  all  the  families 
of  Israel.  lie  who  is  the  Great  High  Priest  of  our  profession,  who  took  part 
of  our  infirmities,  who  bore  our  sicknesses  and  carried  our  sorrows,  we  may 
be  assured  is  not  unmindful  of  the  domestic  troubles  and  afflictions  of  His 
people.  He  knows  and  notes  the  sicknesses  of  our  kindred,  and  not  a  thing 
that  transpires,  not  a  circumstance  that  takes  place,  is  hidden  from  the  obser- 
vation of  His  benignant  eye.  In  the  day  of  our  calamity  we  may  be  ready  to 
say  with  the  Psalmist,  "Why  standest  thou  afar  off,  0  Lord?  Why  hidest 
thou  thyself  in  time  of  trouble  ?  "  and  when  death  actually  intervenes,  we 
may  exclaim  with  the  sisters  of  Bethany,  "Lord,  if  thou  hadst  been  here,  my 
brother  had  not  died."  But  these  are  either  the  natural  expressions  of  a  true 
and  tender  solicitude  and  affection,  or  they  are  the  indications  of  a  weak  and 
imperfect  faith  that  fails  to  recognize  the  ever-present  Eye,  the  ever-watch- 
ful Providence,  of  our  divine  and  benignant  Lord  and  Master  iii  all  our 
affairs. 

Yes,  it  is  a  most  consolatory  thought,  that  the  Saviour  knows  perfectly 
the  sickness  and  departure  of  our  kindred  in  all  their  circumstances — in  what 
is  done  and  what  is  omitted,  in  Avhat  seems  propitious  and  in  what  seems  to 
be  untoward  and  undesirable — in  everything  H'^  is  completely  informed,  and 
His  benignant  Providence  is  most  intimately  concerned. 

II.  The  other  prominent  thought  suggested  by  the  narrative  before  us  is, 
that  wliere  the  Saviour  does  not  interpose  to  intercept  the  death  of  our 
relatives  and  friends,  He  omits  to  do  so  for  the  most  wise  and  sufficient  reasons. 
He  withholds  His  healing  and  restoring  hand  in  the  exercise  of  a  true, 
though  sometimes  an  inscrutable  wisdom. 
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This  is  a  very  simple  truth,  but  at  the  same  time  full  of  consolation  to 
those  who  are  able  to  realize  its  import.  Ordinarily,  it  is  too  far  out  of  our 
reach  to  be  brought  clearly  within  our  comprehension  and  intelligence.  We 
have  to  wait  the  developments  and  issues  of  eternity  before  we  are  able  to 
get  any  palpable  view  of  the  wisdom  of  the  divine  dispensations,  especially 
in  the  form  of  bereavement  and  affliction.  But  how  clear  and  instructive 
does  this  truth  appear  in  the  light  of  the  narrative  before  us.  We  see 
that  Lazarus  was  permitted  to  die  for  reasons  of  divine  wisdom,  and  these 
reasons  are  actually  disclosed  to  us  in  the  after-development  of  the  narrative. 
It  doubtless  sounded  strange  to  the  disciples  what  our  Saviour  said  to  them 
in  announcing,  in  anticipation,  the  death  of  Lazarus :  "  Then  said  Jesus  unto 
them  plainly,  Lazarus  is  dead,  and  I  am  glad  for  pour  sake  tJiat  I  teas  not 
there,  to  the  intent  ye  may  ielieve."  It  must  have  been  a  mystery,  certainly, 
to  them,  how  the  Saviour  could  express  himself  thus  cheerfully  and  con- 
fidently with  regard  to  an  occurrence  whose  natural  aspect  is  usually  one 
only  of  sorrow  and  distress.  But  when  they  followed  him  to  the  scene  of 
the  affliction  itself,  and  witnessed  what  transpired  at  the  tomb  of  Lazarus, 
when  they  saw  the  dead  come  forth  at  the  word  of  Jesus,  and  a  new  halo  of 
glory  to  surround  the  person  of  their  Master,  and  a  new  attestation  to 
authenticate  and  signalize  the  truth  of  His  mission,  when  they  beheld  the 
earnest  and  pledge  of  the  resurrection  and  future  life  in  the  resuscitation  of 
the  person  of  Lazarus — the  brother  of  Bethany  and  the  friend  of  Jesus— and 
saw  the  palpable  proof  of  the  power  of  Him  who  declared  "  lam  the  resur- 
rection and  the  life"  then  the  mystery  of  Christ's  words  was  explained,  and 
the  wisdom  was  vindicated  of  that  dispensation  that  permitted  the  death  of: 
Lazarus. 

It  is  doubtless  true,  that  wc  are  seldom  permitted  to  see  for  ourselves  the 
wisdom  of  such  dispensations,  for  we  walk  now  by  faith  and  not  by  sight. 
But  that  wisdom  is  less  real  in  all  similar  cases  of  death  and  bereavement. 
If  Christ  does  not  interpose  to  prevent  the  departure  and  removal  of  our 
kindred  and  friends,  we  know  that  he  omits  to  do  so  for  the  wisest  and  best 
of  reasons — reasons  not  now  discernible  to  us,  but  that  shall  have  their 
development  at  least  in  the  future  life. 

We  knotc  that  this  is  so  ;  we  have  the  pledge  of  it  in  the  little  that  we 
are  permitted  to  witness  of  the  ways  of  Providence.  We  have  an  epitome 
and  illustration  of  it  in  the  narrative  before  us.  It  is  as  certain  as  that  God's 
benignant  Providence  and  the  Saviour's  gracious  rule  and  dominion  are  con- 
nected with  all  that  transpires  amidst  these  earthly  scenes. 

These  reflections,  my  brethren,  are  appropriate  to  be  made  in  all  the  cases 
that  occur  of  personal  bereavement  and  domestic  sorrow.  They  are  especi- 
ally suitable  to  be  indulged  in  the  instances  of  premature  or  early  death,  or 
where,  in  any  respect,  darkness  and  mystery  seem  to  hang  around  the  divine 
dispensation,  It  is  soothing  to  think,  in  the  hour  of  calamity  and  bereave- 
ment, that  the  Saviour  knows  our  sorrows,  that  He  is  present  and  intimately 
acquainted  with  the  sicknesses,  and  sufferings,  and  death  of  our  friends-, , 
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and  that  He  withholds  His  hand  from  their  relief  only  in  the  exercise  of  a 
wisdom  and  benignity  that  will  be  made  fully  conspicuous  at  last. 

This  whole  narrative,  in  fact,  is  full  of  consolation  and  support  to  the 
afflicted  and  bereaved,  in  the  assurance  and  witness  it  gives  of  the  presence, 
and  nearness,  and  interest  of  the  Saviour  amidst  our  domestic  sorrow.  And 
when  the  finale  of  the  whole  is  brought  out  to  view,  and  the  Saviour  appears 
in  His  proper  majesty  and  power  as  the  resurrection  and  the  life,  what  a 
glory  crowns  the  scene !  What  a  celestial  light  irradiates  the  whole !  Wo 
seem  to  antedate  the  hour  of  the  resurrection,  and  to  have  the  future  life 
already  brought  into  being  and  reality  in  the  resuscitation  of  the  risen 
Lazarus  from  the  dead. 

I  cannot  be  mistaken  in  supposing,  that  it  is  with  more  than  usual  sensa- 
tions of  sorrow  and  regret  that  we  are  ^net  together  on  the  present  occasion. 
The  shadow  of  death — premature  and  unanticipated  death — is  resting  darkly 
upon  our  assembly.  Youth  cut  off  in  its  early  promise  and  hopeful  develop- 
ment, suddenly  intercepted  on  the  very  threshold  of  active  Wfc^^arental 
hopes  long  and  fondly  entertained  and  just  bidding  fair  to  be  fully  realized 
in  a  useful  and  honorable  career,  blighted  and  dissipated  by  the  touch  of 
death — the  ties  of  kindred  and  the  associations  of  friendship  unexpectedly 
dissolved  and  broken  asunder — the  silent  form  of  the  dead — the  subdued 
and  thoughtful  congregation  of  friends  and  spectators — these  are  the  features 
that  compose  the  present  scene — these  are  the  circumstances  under  which 
we  are  called  together  to-day. 

Surely  we  need  to  take  refuge  in  the  persuasion  of  God's  wise  and  benig- 
nant Providence  as  being  concerned  in  our  affairs.  We  need  to  recognize 
the  presence  and  agency  of  the  same  Almighty  Saviour,  who,  whUe  on  earth, 
mingled  in  the  scenes  of  Bethany,  and  gave  the  most  consolatory  tokens  of 
liis  concern  and  sympathy  in  our  domestic  sorrows. 

HISTORY   AND   CHARACTER  OP  THE  DECEASED. 

As  the  death  which  has  taken  place  has  about  it  a  character  of  public 
interest,  from  the  personal  relations  of  the  deceased  to  the  service  of  the 
country— as  the  proximate  causes  of  it  are  to  be  traced  directly,  if  not  exclu- 
sively, to  the  perils  and  exposures  of  the  camp  and  of  the  battle-field — ^it 
seems  to  be  only  appropriate  and  fitting  that  some  specific  reference  should 
be  made  to  the  brief  and  highly  honorable  career  of  our  departed  friend,  one 
among  the  many  soldiers  and  active  supporters  of  constitutional  liberty  in 
the  land.  Such  a  reference  can  hardly  fail  to  be  attended  with  a  salutary 
lesson  to  the  young,  and  to  those  that  are  emulous  of  public  virtue. 

Captain  John  Foot,  of  the  United  States  Volunteer  Army,  whose  obse- 
quies we  are  now  attending,  was  the  eldest  son  of  his  esteemed  parents  the 
Hon.  Samuel  A.  and  Jane  Campbell  Foot,  members  of  our  church  and  com- 
munity. He  was  born  in  the  city  of  New  York,  in  the  year  1835,  if  I  mistake 
not,  but  passed,  -with  his  parents,  in  his  boyhood,  to  this  place  to  reside. 
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Here  he  spent  the  earlier  years  of  his  life,  preserving  a  reputable  and 
unblemished  character  during  this  period,  and  conciliating  the  esteem  and 
winning  the  regards  of  all  who  knew  him,  as  well  as  his  more  immediate 
friends  and  companions.  After  suitable  preliminary  preparation,  he  became 
a  member,  I  believe,  of  Williams'  College,  in  Massachusetts  ;  from  which 
institution,  in  due  time,  he  graduated  with  credit  and  success.  After  the 
completion  of  his  academic  course,  he  entered  upon  the  study  of  the  law,  and 
was  at  length  duly  admitted  as  a  member  of  the  bar.  He  soon  commenced  the 
practice  of  the  law  in  the  city  of  New  York,  under  very  favorable  auspices, 
and  had  begun  already  to  realize,  from  his  steady  and  successftd  labors  in  his 
profession,  highly  lucrative  and  profitable  returns,  when  he  was  suddenly 
arrested  by  the  hand  of  incipient  disease,  and  compelled  to  relinquish  the 
plans  and  prospects  that  had  begun  to  open  so  auspiciously  before  him.  He 
betook  himself,  under  medical  ad^^ce,  to  the  western  part  of  our  country,  in 
search  of  a  propitious  climate ;  and  after  a  brief  interval  of  time,  spent,  I 
think,  mostly  in  Missouri,  he  finally  settled  in  one  of  the  prosperous  and 
rising  towns  of  Minnesota.  Here  he  very  rapidly  regained  his  health,  or 
seemed  to  do  so,  and  arranged  to  commence  anew  the  practice  of  the  law, 
with  flattering  prospects  of  prosperity  and  success.  But  now  a  new  career  is 
suddenly  opened  before  him,  and  with  it  a  new  and  unusual  interest  attaches 
itself  to  his  personal  history.  The  standard  of  rebellion  had  been  lifted  up 
in  the  land.  Treason  and  insubordination,  without  even  plausible  grounds 
to  support  them,  were  aiming  to  subvert  the  Constitution  of  our  fathers,  and 
to  involve  everything  in  reckless  confusion  and  anarchy.  The  call  of  the 
Government  sounded  out,  summoning  to  its  aid  the  spontaneous  support  of 
patriot  volunteers,  and  thousands  were  flocking  to  uphold  the  imperilled 
interests  of  public  order,  and  to  vindicate  the  time-honored,  but  insulted,  flag 
of  the  Union.  It  was  a  call  not  to  be  resisted  by  one  who  had  been  carefully 
educated  in  the  principles  of  constitutional  liberty  and  order,  and  who  in- 
herited something  of  the  spirit  of  the  Fathers  of  the  Revolution.  Young 
Foot  felt  and  responded  to  the  patriotic  and  generous  impulse.  With  no 
reasons  of  personal  need  or  other  constraint  to  operate  upon  his  mind,  with 
prudential  considerations  arising  out  of  a  scarcely  re-established  health  to 
check  and  restrain  him,  he  yet  seemed  to  have  regarded  the  call  of  the  coun- 
try as  imperative  and  obligatory.  With  no  other  motives,  apparently,  than 
such  as  were  supplied  by  the  ardor  of  youthful  enterprise  and  the  promptings 
of  a  patriotic  spirit,  he  entered  the  service  of  the  country  as  a  captain  of 
volunteers  ;  and  when  his  regiment  was  ordered  to  Kentucky,  the  scene  at 
that  time  of  most  perilous  civil  conflict  and  commotion,  he  promptly  followed 
with  it  the  fortunes  of  the  war.  I  need  not  describe  to  you  the  public 
features  of  that  campaign.  They  are  so  recent  as  to  be  entirely  familiar  to 
you  all.  The  series  of  brilliant  successes  that  have  crowned  the  arms  of  the 
Union  in  that  section  of  the  country  began  with  the  battle  of  Mill  Spring,  in 
which  the  regiment  to  which  young  Foot  belonged  bore  a  most  gallant  and 
conspicuous  part.     With  the  successful  issue  of  that  first  conflict  on  the  soil 
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of  Kentucky,  commenced  the  liappy  turn  of  events  that  seem  destined  to  cul- 
minate, ere  long,  in  the  complete  restoration  of  the  power  of  the  Union. 
But,  in  the  meantime,  the  personal  and  private  experience  of  Captain  Foot 
discloses  a  sad  but  most  heroic  record,  that  remains  to  be  briefly  told. 

The  humidity  of  the  climate,  the  exposures  of  the  camp,  and  the  toils  of 
the  march,  began  to  show  their  effects  very  sensibly  upon  his  feeble  constitu- 
tion, and  it  very  soon  became  apparent  to  him  that  his  health  was  likely  to 
be  totally  undermined.  But  how  could  he  retire  from  the  service  at  this 
most  critical  juncture?  How  could  prudential  considerations  be  listened  to 
when  the  enemy  was  just  at  hand?  Every  thought  of  self,  every  considerate 
regard  to  health,  had  to  give  way  to  the  point  of  honor,  and  to  the  impulse 
of  patriotism.  Think  of  the  quiet  and  uncomplaining  heroism  that  could 
still  go  forward  in  such  circumstances  as  these !  Think  of  the  weary  and 
protracted  march,  the  broken  rest,  the  unavoidable  and  perpetual  exposure 
to  wind  and  weather,  with  an  enfeebled  and  manifestly  sinking  constitution  ! 
Think  of  the  excitement  and  tumult  of  the  battle  that  ensued,  and  of  the 
word  of  military  command  stUl  continuing  to  issue  firmly  and  steadily  from 
attenuated  lips,  and  from  a  body  already  weakened  and  wasted  by  the 
ravages  of  disease.  It  was  not  until  all  these  things  were  gone  through,  and 
the  army  returned  successful  and  victorious  to  the  camp,  that  our  youthful 
soldier  felt  himself  at  liberty  to  turn  his  attention  to  himself  Oh  !  is  there 
not  a  record  here  of  unobtrusive  and  silent  heroism,  that  demands  to  be 
known  and  to  be  appreciated  ?  What  can  we  do  less  in  regard  to  the  youth- 
ful volunteers  that  have  entered  the  service  of  the  country  at  the  present 
imminent  crisis,  than  to  bear  them  upon  our  prayers  to  the  throne  of  grace 
while  they  live,  and  to  preserve  some  grateful  memorial  of  their  patriotism 
and  sacrifices  when  they  come  to  die. 

The  sequel  of  our  personal  narrative  can  be  very  briefly  told.  It  is  told, 
indeed,  more  eloquently  than  words  can  do  it,  in  the  silent  remains  that  lie 
before  us.  Captain  Foot  returned  to  Minnesota,  under  instructions  to  recruit 
his  regiment,  with  the  faint  hope  that  his  declining  health  might  yet  be 
retrieved.  This  hope  was,  however,  soon  extinguished,  and,  unwilling  to  be 
a  burden  to  a  cause  which  he  was  no  longer  able  to  serve,  he  at  once  offered 
to  relinquish  his  commission,  and  with  all  the  expedition  his  failing  strength 
permitted,  he  betook  himself  to  the  home  and  refuge  of  his  early  childhood; 
and  here  a  few  days  of  rapid  decline  terminated  a  life  already  shattered  and 
broken  by  the  severities  of  the  recent  campaign.  He  expired  amid  the 
solaces  and  supports  of  early  friendship  and  love,  leaving  behind  him,  to  his 
surviving  kindred,  the  sad  but  proud  recollection,  that  he  spent  his  last 
strength,  firmly  and  faithfully,  in  the  service  of  the  country.  His  earthly 
record  is,  that  he  lived  an  unblemished  life,  and  died  virtually  and  really  a 
voluntary  sacrifice  to  the  noble  cause  of  constitutional  freedom  and  order. 
His  religious  record,  besides  embracing  precious  reminiscences,  appreciable 
only  to  the  eye  and  perception  of  domestic  and  private  love,  is,  that  he  died  a 
child  of  the  baptismal  covenant,  and  a  child  of  parental  i)rayer  and  hope, 
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giving,  as  bis  last  utterance,  an  affirmative  response  to  the  proffisrs  and  pro 
mises  of  a  Saviour's  grace,  presented  to  him  by  the  lips  of  maternal  affection 
and  faith. 

"  How  blest  are  they  whose  transient  years, 
Pass  like  an  evening  meteor's  flight; 
Not  dark  with  guilt,  nor  dim  with  tears, 
Whose  course  is  short,  unclouded,  bright  1 " 


CONCLUSION. 

I  cannot  conclude  without  a  brief  admonition  to  the  young  men  who  are 
here  present.  I  would  say  in  a  single  word.  Young  men,  ennohle  life  hy 
lionorahle  action  !  Remember  that  it  is  not  the  length  of  life,  but  the  faith- 
ful fulfillment  of  its  high  duties,  that  is  the  true  and  real  ground  of  felici- 
tation. 

"  Nor  love  thy  life,  nor  hate,  but  what  thou  livest, 
Live  well,  how  long  or  short  permit  by  heaven." 

I  would  say  especially— make  clear,  and  bright,  and  legible,  your  religious 
record.  Be  soldiers  of  the  country  if  need  be,  in  her  present  urgent  perils  ; 
but  above  all,  be  soldiers  of  the  cross.  The  kingdom  of  Christ  shall  survive 
all  other  kingdoms.  It  shall  conquer  death  and  the  grave.  It  has  brilliant 
crowns  and  unfading  laurels  for  all  its  true  and  loyal  subjects. 


No.  LV.— Vol.  1,  p.  356. 

^eath  and  JF'toieral  of  Samuel  C.  F'oot,   U.  S.  JV. 

Only  thr-^o  montlis  have  passed  since  v/e  gave  a  brief  account 
of  tlie  funeral  of  the  eldest  son  of  Judge  Foot,  and  now  we  are  to 
give  a  similar  account  of  the  funeral  of  his  second  son,  Samuel 
Campbell  Foot,  late  acting  master's  mate  in  the  United  States 
navy.  We  have  heretofore  mentioned  the  creditable  manner  in 
which  he  acquitted  himself  in  the  battle  at  Eoanoke  Island,  as 
signal  officer  on  the  gunboat  "Stars  and  Stripes,"  He  dis- 
charged a  like  duty  equally  well  in  the  battle  at  Newbern.  After 
that  battle  he  was  transferred  to  the  more  responsible  position  of 
executive  officer  on  the  U.  S.  armed  steamer  Whitehead,  which 
was  stationed  several  weeks  near  Elizabeth  City,  N.  C,  in  the 
vicinity  of  the  canal  and  Dismal  Swamp.  The  malaria  of  that 
region  gave  our  young  friend  a  typhoid  fever.     He  was  sent  to 


422  ARGUMENTS,   SPEECHES.  ADDRESSES, 

the  naval  hospital  at  ISTewbem,  where  he  was  very  ill  for  some 
weeks.  Tliere  his  father  reached  him,  and  started  homeward 
with  him.  He  improved  on  the  journey,  and  arrived  at  the  resi- 
dence of  his  aunt,  Miss  Campbell,  at  Millburn,  K  J.,  a  few  miles 
from  New  York,  where  his  mother  was  waiting  to  receive  him. 
He  seemed  better,  and  his-  recovery  Avas  confidently  expected. 
But  after  a  few  days,  his  disease  took  an  unfavorable  turn,  and  he 
expired  on  Thursday,  the  12th  inst.,  on  the  same  day  of  the  week 
and  but  three  months  from  the  day  on  which  his  elder  brother 
died.  His  funeral  took  place  last  Sunday  afternoon,  on  the  same 
day  and  very  nearly  in  tlie  same  manner  that  of  his  brother  had 
on  the  16th  day  of  March  last.  His  remains  were  taken  to  the 
Eeformed  Dutch  Church ;  the  pastor.  Dr.  Wiley,  conducted  the 
services,  which  were  strikingly  appropriate,  and  delivered  an  im- 
pressive sermon  to  a  crowded  house. 

We  give  below  an  outline  of  the  sermon  of  Dr.  Wiley,  with 
the  memorial  of  the  deceased  more  at  large : 

EccL.  ix.  10.— Whatsoever  thy  hand  findeth  to  do,  do  it  with  thy  might ;  for  there  is  no 
work,  nor  device,  nor  knowledge,  nor  wisdom,  in  the  grave  whither  thou  goest. 

The  discourse  consisted  mainly  of  an  exposition  of  the  sentiment  of  the 
text,  contemplating  death  chiefly  as  putting  a  period  to  all  active  and  useful 
exertion.    It  embraced  three  principal  points  : 

I.  Death  extinguishes  all  our  active  powers.  All  our  active  facilities,  so 
far  at  least  as  relates  to  present  visible  scenes,  are  extinguished  in  the 
grave. 

II.  Death  puts  a  period  to  our  personal  probation  on  the  earth.  It  inter- 
cepts all  active  exertion  for  our  personal  spiritual  welfare. 

III.  Death  cuts  off  all  opportunity /or  communicating  good  to  others.  It 
terminates  all  efforts  of  benevolence  and  useful  activity.  After  dwelling  on 
these  points  at  large  and  making  a  practical  application  of  them,  the  preacher 
proceeded  as  follows : 

The  death  which  has  now  occurred  and  which  is  the  more  immediate 
occasion  of  these  solemnities,  has  about  it  some  features  of  touching  and 
mournful  interest.  Just  three  months  ago  we  were  assembled  in  this  place 
under  similar  circumstances,  to  perform  the  funeral  obsequies  of  a  brother  of 
the  deceased,  and  to  bear  a  public  testimony  to  his  youthful  virtues  and  his 
early  sacrifice.  And  now  to-day,  in  the  inscrutable  Providence  of  God,  we 
meet  together  again  to  perform  the  same  functions  and  to  bear  a  similar 
tribute  to  the  deceased,  an  endeared  member  of  the  same  afflicted  household. 
It  is  indeed  a  mournful  duty  and  office  in  which  we  are  engaged,  but  one 
nevertheless  that  is  right  and  proper  m  itself— a  public  testimony  and  respect 
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that  we  very  cheerfully  render.  We  hold  it  to  be  incumbent,  and  impera- 
tive indeed,  in  these  days  of  our  country's  perils,  to  bear  in  honorable  remem- 
brance the  examples  of  yonthful  patriotism,  and  to  preserve  their  memorial 
— to  cherish  a  grateful  esteem  of  those  especially,  who  have  fallen  a  sacrifice 
to  the  noble  cause  of  constitutional  liberty  and  order. 

Samuel  Campbell  Foot  was  the  second  son  of  Samuel  A.  and  Jane  Camp- 
bell Foot,  well  known  and  highly  esteemed  residents  of  our  village.  He  was 
born  in  the  city  of  New  York,  on  the  IStli  of  June,  1836 ;  so  by  a  very 
striking  coincidence,  the  anniversary  of  his  birth  proves  to  be  also  the  day 
of  his  burial.  He  came  to  this  place  with  his  parents  while  very  young, 
and  here  grew  up  to  early  manhood,  discovering  pleasing  natural  qualities  of 
mind  and  character,  and  displaying  a  cheerful  temperament,  and  a  lively 
social  disposition,  that  made  his  companionship  to  be  desirable  and  attractive. 
He  seemed  to  have  been  from  early  childhood  more  of  an  active  than  of  a 
contemplative  or  studious  turn  of  mind  ;  and  with  the  progress  of  time,  as 
the  natural  consequence  perhaps  of  this  disposition,  there  came  to  be  devel- 
oped something  of  a  distinct  tendency  and  desire  towards  maritime  life  and 
the  naval  serxice  of  the  country.  This  disposition  was  not  resisted  by  his 
parents,  and  he  was  in  due  time  appointed  a  midshipman  and  entered  the 
naval  academy  at  Annapolis,  where  he  spent  some  time  in  studies  pre- 
liminary to  naval  life.  Before  the  completion  of  these  studies,  he  resigned 
Ms  position  in  the  navy  on  the  advico  of  his  father,  and  two  years  afterwards 
entered  the  merchant  service.  And  it  was  on  his  return  from  a  voyage  in 
September  last,  I  believe,  that  he  entered  the  public  service  of  the  country, 
the  strange  rebellion  against  the  Government  having  in  the  meantime 
developed  itself  iu  vast  and  startling  proportions.  He  was  immediately 
appointed  to  the  post  of  master's  mate  on  board  the  gunboat  Stars  and 
Stripes,  a  public  vessel  engaged  at  that  time  in  conjunction  with  others  in 
blockading  the  coast  of  North  Carolina  off  Hatteras  Inlet.  Here  be  remained 
in  the  regular  and  exemplary  discbarge  of  his  duties,  until  the  great  expedi- 
tion under  General  Burnside  was  organized  to  operate  in  North  Carolina, 
one  of  the  most  imposing  naval  armaments  that  ever  occurred  in  the  history 
of  war.  With  this  expedition  the  vessel  to  which  our  young  friend  was 
attached,  the  Stars  and  Stripes,  became  associated  at  Hatteras,  and  she  pro- 
ceeded with  the  expedition  to  the  brilliant  and  successful  attack  on  Roanoke 
Island,  where  she  bore  a  distinguished  and  conspicuous  part  as  the  flag-sliij) 
of  one  of  the  divisions  of  the  assailing  force.  In  this  affair  young  Foot  was 
entrusted  with  a  very  important  function,  and  one  that  demanded  great  cool- 
ness and  intreyjidity  as  well  as  a  clear  and  quick  perception  and  discernment. 
He  was  the  signal-officer  on  board  of  his  vessel  during  the  attack,  and  per- 
formed his  part  with  great  accuracy,  and  entire  satisfaction.  He  was  present 
also  on  board  the  same  vessel  in  the  successful  attack  that  was  made  on 
Newbern,  resulting  in  the  capture  of  the  city,  and  was  engaged  with  the 
other  gunboats  in  operations  against  the  forts  and  redoubts  along  the  river, 
while  the  land  forces  were  assailing  the  entrenchments  of  the  enemy.     His 
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services  on  these  occasions  were  duly  appreciated  by  Lis  superiors,  and  as  a 
testimony  of  this  approval  and  esteem  by  them,  he  was  assigned  to  a  new 
and  important  duty.  He  was  detached  from  liis  vessel  and  put  on  board  the 
Whitehead,  and  in  conjunction  with  another  vessel  Avas  sent  on  a  special 
expedition  to  Elizabeth  City,  and  to  the  Dismal  Swamp  Canal,  -with  a  view 
of  intercepting  the  anticipated  approach  of  the  enemy  through  the  canal  into 
Albemarle  Sound ;  and  it  was  while  engaged  in  this  imfortunate  service  and 
exposed  to  the  malaria  of  that  region  that  he  contracted  the  disorder  that  has 
had  in  its  final  eflfects  this  present  fatal  termination.  He  was  foimd  by  the 
surgeon  of.  the  squadron  in  his  berth  laboring  under  a  raging  fever,  and  by 
his  orders  was  transferred  from  this  unhealthy  region  to  the  hospital  at 
Newbern.  Here  he  remained  for  some  days  experiencing  some  relief  from 
the  violence  of  his  disorder,  and  gradually  improving  ;n  strength  until  on 
the  arrival  of  his  father  at  Newbern,  or  in  a  short  time  after,  he  was  found  to 
be  in  a  condition  to  be  removed  North.  The  removal  was  made  with  the 
hope  and  promise  that  it  might  have  an  invigorating  effect  on  his  enfeebled 
system,  and  for  a  time  it  did  have  this  effect  in  a  very  visible  degree,  so  as  to 
awaken  the  pleasing  expectation  that  a  full  recovery  might  be  effected.  But 
in  consequence  of  a  new  turn  and  development  of  his  disorder,  such  as  some- 
times occurs  in  fevers  of  this  description,  these  incipient  hopes  were  soon  over- 
clouded, and  it  became  apparent  in  a  short  time,  that  his  feeble  frame  Avould 
not  be  able  to  rally.  His  strength  from  this  time  gradually  failed,  and  he 
sank  at  last  into  the  embraces  of  death,  with  the  calm  and  intelligent  con- 
sciotisnesa  that  his  life,  without  regret,  had  been  surrendered  to  his  country's 
service,  in  her  time  of  utmost  need.  He  died  at  Millbum,  New  Jersey, 
soothed  and  supported  by  the  assiduities  of  a  mother's  care,  and  imbibing  in 
his  latest  moments  the  sensible  comforts  of  a  mother's  faith. 

There  is  something  sacred  about  the  latest  experiences  of  a  departed  rela- 
tive or  friend,  that  seems  to  forbid  a  full  exjjosure  to  the  ptiblic  eye.  Utter- 
ances and  feelings  that  arc  poured  into  the  ear  of  earthly  friendship  and  love, 
cannot  be  presented  in  their  details  to  the  unappreciative  perceptions  and 
feelings  of  the  world  at  large.  I  cannot,  however,  forbear  so  far  to  lift  the 
veil  from  the  closing  hours  of  our  departed  friend,  as  to  disclose  to  you  the 
Christian  sentiments  and  hopes  that  cheered  and  biightened  his  latest 
moments.  A  child  of  God's  gracious  covenant,  and  carefully  instructed  from 
early  youth  in  the  principles  of  the  Christian  faith,  it  seemed  that  these 
instructions,  however  intercepted  during  the  thoughtless  periods  of  youth 
and  strength,  were  destined  to  bear  distinct  and  visible  frttits  during  the 
quiet  and  serious  hours  of  his  last  sickness.  Even  the  songs  of  Zion  with 
which  he  had  been  familiarized  from  childhood,  recurred  to  him  with  a 
beautiful  siguificancy,  and  were  invested  with  a  spiritual  meaning  never 
before  discerned.  Repeatedly  did  he  join  with  his  mother  in  singing  sacred 
hjTuns,  hymns  expressing  the  various  phases  of  Christian  sentiment,  faith, 
patience,  and  hope.  "There  is  a  fountain  filled  with  blood."  "Jesus,  lover 
of  my  soul."    "  What  is  life,  'tis  all  a  vapor."     Repeatedly,  I  say,  did  he  join 
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with  his  mother  in  singinfj  these  songs,  and  when,  from  failing  articulation, 
he  could  no  longer  distinctly  speak  the  words  themselves,  he  still  continued 
to  keep  the  air,  as  if  his  mind  was  tenacious  of  the  sacred  sentiment  they  con- 
tained. When  asked  if  he  loved  the  Saviour,  he  replied,  "  Yes,  I  do  love 
the  Lord  Jesus  Christ  with  all  my  heart,  and  though  I  have  been  a  great 
sinner,  I  feel  sure  that  He  has  forgiven  my  sins."  He  said  also  that  he  loved 
Christ's  Sermon  on  the  Mount,  and  asked  to  have  it  read  to  him  repeatedly, 
and  during  the  last  two  days  of  his  life  he  constantly  repeated  the  prayer, 
"  God  bo  merciful  to  me,  a  sinner,  for  Jesus  Christ's  sake."  And  with  such 
sentiments  and  words  as  these  lingering  on  his  lips,  did  our  young  friend 
gently  quit  his  hold  of  life.  Oh !  who  shall  say  that  these  things  are  not  the 
faithful  instructions  of  earlier  years  blossoming  at  the  latest  moment  into 
precious  fruit !  And  who  shall  say  that  the  life  of  our  young  friend,  though 
brief  and  transient  in  its  duration,  is  not  redeemed  by  the  noble  devotion  of 
his  later  days  to  his  country's  cause,  and  by  the  distinct  testimony  and  wit- 
ness of  a  Christian  death ! — Geneva  Courier,  Wednesday,  June  18,  18G8. 
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T/fe  !Pac//7c  'J^ailroad  and  f?ie  Contrabands. 

The  great  prol)lem  which  now  occupies  the  public  mind,  and 
which  tliis  country  will  soon  be  compelled  to  solve,  is,  What  .dis- 
position shall  be  made  of  the  persons  held  to  service  by  the  laws 
of  the  rebel  states,  and  who  have  already  been,  and  Avill  hereafter 
be,  discharged  from  that  service  by  reason  of  the  rebellion  ?  In 
other  words.  What  shall  be  done  with  the  slaves  of  the  rebels  ? 
A  large  number  have  already  become  free  by  a  mutual  abandon- 
ment of  the  relation  of  master  and  slave  by  both  masters  and 
slaves,  and  by  the  operation  of  the  law  of  Congress  passed  at  the 
late  extra  session,  giving  liberty  to  all  slaves  who  were  used  by  or 
with  the  assent  of  their  masters  in  aiding  the  rebellion.  Much 
larger  numbers  will  hereafter  become  free  by  operation  of  the 
same  causes,  and  still  larger  numbers  under  the  law  which  Con- 
gress will  soon  pass  (for  the  loyal  citizens  of  this  country  almost 
unanimously  demand  its  passage),  liberating  the  slaves  of  all 
rebels. 

What  shall  this  humane.  Christian,  and  benevolent  nation  do 
with  this  immense  number  of  dependent,  docile,  but  immortal 
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human  beings,  is  the  great  question.  It  can  only  be  answered  by 
every  citizen  giving  to  it  his  best  thoughts  and  deepest  considera- 
tion, and  by  presenting  to  the  public  for  mature  examination 
every  project  which  appears  feasible  and  practicable.  Influenced 
by  these  views,  the  subscriber  suggests  the  employment  of  these 
freedmen,  appropriately  called  contrabands,  in  constructing  the 
great  national  work  of  a  railway  to  the  Pacific. 

The  subscriber  will  not  attempt,  in  a  short  communication 
like  this,  to  point  out  the  best  mode  in  which  their  labor  could 
be  applied  to  this  o])ject.  There  are  various  ways  in  which  it 
might  be  applied  beneficially  to  the  contrabands  and  to  the 
nation.  All  over  eighteen  years  of  age  might  be  apprenticed  to 
the  superintendent  or  superintendents  of  the  work,  for  three  or 
five  years,  at  a  given  rate  of  compensation,  to  be  paid  in  part  in 
clothes  and  food  for  himself  and  family,  if  he  had  one,  during 
the  ai:)prenticeship,  and  the  balance  at  the  close  of  it,  Avith  the 
grant  of  a  quarter-section  of  land,  either  along  the  railroad  or  in 
a  territory  acquired  by  the  Government  for  their  occupation ; 
this  payment  at  the  close  of  the  apprenticeship  to  depend  on 
faithful  service  during  it.  This  would  stimulate  the  contraband 
to  faithful  service — give  him  a  farm  to  cultivate,  and  some  money 
to  begin  life  with  on  his  own  account. 

This  may  not  be  the  best  mode  which  could  be  devised. 
Those  acquainted  with  the  mode  now  in  use  in  the  rebel  states  of 
hiring  slave  labor,  may  point  out  a  better  one.  But  in  some  way 
surely  the  labor  of  these  contrabands  might  be  applied  to  the 
construction  of  this  great  national  and  useful  work  advanta- 
geously to  the  country  and  beneficially  to  them.  It  is  found 
already,  by  agents  of  the  Government  at  Port  Eoyal,  that  they 
are  ready  and  faithful  laborers  for  reasonable  compensation. 
What  a  blessing  this  rebellion  will  prove  to  this  country,  if  it 
shall  culminate  in  the  cultivation  of  this  continent  by  Christian 
freemen ! 

A  Loyal  Citizen". 
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location  ofJifilitaiy  Camp. 

Geneva,  Monday,  July  21, 1SG3. 

Colonel  Sherrill: 

After  stating  to  you,  as  I  did  on  Saturday  last,  the  objections 
wliicli  in  my  opinion  existed  to  tlie  selection  of  the  race-course  as 
a  military  depot  for  the  regiment  to  be  raised  in  this  vicinity, 
I  regarded  my  duty  in  the  matter  as  discharged,  and  thought  I 
should  neither  say  or  do  anything  more  on  the  subject,  especially 
as  my  motives  might  be  misunderstood  by  those  whose  opinions 
I  value.  But  further  reflection  shows  me,  that  the  race-course, 
with  the  license  to  sell  liquor  on  it,  which  the  owner  has,  is  objec- 
tionable as  a  military  depot,  for  several  reasons  in  addition  to 
those  I  stated  to  you  on  Saturday,  and  I  am  too  deeply  interested 
and  too  anxious  for  raising  promptly  a  good  regiment  in  this 
vicinity,  to  allow  any  misconception  of  motives  to  deter  me  from 
taking  every  measure  which  in  my  opinion  will  promote  that 
object. 

The  objections  I  stated  to  you  on  Saturday  were  three : 

1.  The  deficiency  of  water,  there  being  no  available  stream 
except  that  issuing  from  White  Spring,  and  only  the  surplus  of 
that  remaining  after  the  village  was  supplied.  And  some  years 
there  was  even  a  deficiency  in  supplying  the  village. 

2.  All  the  race-course,  except  a  small  part  at  the  west  end,  is 
low  ground,  and  wet  and  damp,  especially  in  moist  weather. 

3.  The  owner  of  the  course  has  a  license  to  sell  liquor  upon  it, 
and  I  pointed  out  the  injurious  effect  that  would  have  on  both 
officers  and  men— and  I  suggested,  that  the  depot  should  be  at 
some  suitable  place  on  the  bank  of  the  lake,  so  that  there  would 
be  not  only  a  plenty  of  water  for  the  use  of  the  camp,  but  so  that 
it  could  be  approached  by  boats  and  save  the  expense  of  transpor- 
tation of  supplies  by  land. 

My  further  reflection  has  satisfied  me  that  there  are  the  fol- 
lowing additional  objections  to  the  selection  of  the  race-course  as 
the  depot : 

1.  Parents  and  friends  of  young  men  of  worth  and  respecta- 
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Lility  will  be  unwilling  to  have  their  sons  and  young  friends  he 
in  camp  for  weeks  in  the  immediate  vicinity  of  a  dram  shop. 
While  this  consideration  will  deter  many  of  the  right  class  of 
young  men  from  entering  your  regiment,  it  will  bring  into  it 
many  of  a  different  class,  Avhose  constitutions,  impaired  by  dissi- 
pation, will  scarcely  stand  the  first  march. 

2.  The  class  of  men  in  this  village  and  vicinity,  whose  means 
and  influence  are  an  important  element  in  raising  a  good  regi- 
ment, are  not  friends  or  supporters  of  the  race-course,  and  many 
of  them  were  earnest  remonstrants  against  granting  a  license  to 
the  owner  of  it  to  sell  liquor. 

The  effect  of  the  selection  is  to  sustain  the  race-course  and  the 
liquor-bar  upon  it;  for  the  owner  is  to  receive  fifty  dollars  per 
month  for  the  use  of  the  ground,  which  will  probably  be 
wanted  for  a  year  at  least,  making  $600,  and  the  profits  of  his 
bar  will  probably  be  three  times  that  sum. 

When,  therefore,  gentlemen  are  called  upon  for  contributions 
to  aid  in  raising  the  regiment,  or  have  sons  or  young  friends 
whom  they  would  otherwise  desire  to  have  enlist,  they  will  natu- 
rally hesitate  as  to  botli.  While  if  the  camp  is  located  at  some 
suitable  place  out  of  the  village,  where  health,  absence  of  tempta- 
tion, and  access  by  water  are  sought,  there  will  be  no  impedi- 
ments, and  all  Avill  join  heartily  in  raising  the  regiment. 
Respectfully,  your  ob't  serv't, 

Sam'l  a.  Foot. 
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2'he  President's  ^roclamatlo7i  and  J^ree  White  Zabor. 

Many  of  our  laboring  men  believe,  that  if  the  slaves  in  the 
southern  states  are  liberated  under  the  President's  proclamation, 
they  will  rush  in  such  numbers  into  the  northern  and  western 
free  states,  as  not  only  to  reduce  the  price  of  labor,  but  fill  those 
states  with  colored  paupers.  This  is  a  great  mistake,  and  directly 
the  reverse  will  be  the  case.  Indeed,  the  surest  and  best  way  to 
clear  the  northern  and  western  free  states  of  colored  people,  is 
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to  abolish  slavery  in  the  southern  states  and  make  them  also  free 
states.     A  little  reflection  will  show  this  to  be  so. 

The  colored  people  now  fly  from  the  slave  states  to  the  free 
states  and  to  Canada,  not  because  tliey  prefer  to  live  in  those 
states  and  in  Canada,  but  because  they  desire  freedom,  and  can 
only  obtain  and  secure  it  by  flying  from  the  slave  states  into  those 
that  are  free.  But  let  the  southern  states  once  become  free 
states,  and  the  colored  men  and  women  be  as  sure  of  their  free- 
dom there  as  they  are  now  in  the  free  states  and  in  Canada,  and 
not  ouly  will  those  that  are  now  there  remain,  but  those  who  have 
fled  from  there  into  the  free  states  and  Canada  will  return  to  their 
former  homes. 

Many  reasons  will  induce  the  colored  people  who  arc  now 
there  to  remain,  and  those  who  have  fled  to  return. 

1st.  The  climate  in  the  southern  states  is  better  suited  to 
their  constitutions.  The  negro  is  happier,  healthier,  and  enjoys 
life  more  in  a  warm  climate  than  in  a  cold  one. 

2d.  Many  of  them  have  relatives  and  friends  in  the  southern 
states.  Those  already  there  will  not  wish  to  leave  them,  and 
those  away  will  wish  to  return  and  join  them. 

3d.  When  slavery  is  abolished  and  freedom  firmly  established 
in  the  southern  states,  the  great  mass  of  the  colored  people  will 
be  there.  Tliose  states  are  the  natural  place  for  them.  The 
negro  race  are  remarkably  gregarious,  and  where  the  great  mass 
of  them  are,  those  scattered  about  the  country  will  naturally 
go. 

4th.  They  are  attached  to  the  places  where  they  were  born 
and  brought  up,  and  althougli  love  of  liberty  is  stronger  than 
local  attachments,  and  tliey  fly  from  places  dear  to  them  for  the 
sake  of  liberty,  yet  when  they  can  enjoy  their  liberty  in  those 
places  which  arc  dear  to  them,  they  will  certainly  return  to 
them. 

Every  white  laboring  man  in  the  free  states,  who  rightly 
understands  his  true  interest,  will  support  the  President's  procla- 
mation of  emancipation  in  the  slave  states ;  and  so  too  will  every 
Avhite  citizen  in  the  free  states  who  does  not  wish  to  live  side  by 
side  witli  the  negro  race. 

Party  leaders  who  care  more  for  tlic  success  of  tlieir  party  and 
the  oflices  which  such  success  will  give  them,  than  their  country, 
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are  endeavoring  to  organize  a  party  in  opposition  to  the  President 
and  his  proclamation  of  freedom,  nnder  the  name  of  Democracy ; 
and  are  calling  on  the  laboring  classes  to  vote  for  their  candi- 
dates, on  the  ground  that  the  proclamation  will  flood  the  free 
states  with  colored  laborers  and  paupers.  Intelligent  laboring 
men  will  readily  see  how  far  that  is  from  the  truth,  and  how 
clearly  it  is  for  their  interest  and  for  the  peace  and  happiness  of 
the  country  to  support  the  President  and  his  proclamation. — 
The  Geneva  Courier,  Wednesday,  October  29,  1863. 


No.  LIX.— Vol.  1,  p.  359. 
Abolition  of  Slayety. 

Geneva,  Bee.  15,  1S62. 
Mr.  Presideyit. 

Dear  Sir  :  My  three  eldest  sons  responded  to  your  call  last 
year  for  volunteers  to  suppress  the  insurrection.  The  lives  of  the 
two  eldest  have  been  yielded  in  the  contest.  They  were  dear 
and  dutiful  sons,  as  is  also  the  third  one,  who  is  still  in  service. 
This  priceless  contribution  which  I  have  been  called  to  make  to 
sustain  our  institutions  and  the  integrity  of  our  country,  entitle 
m&,  I  respectfully  submit,  to  say  to  the  President  of  my  choice, 
that  it  is  perfectly  clear  to  my  mind  that  the  rebellion  cannot  be 
effectually  suppressed,  and  we  become  a  united  people,  unless 
slavery  is  destroyed;  and  that  I  hope  and  trust  that  on  New- 
Year's  day  I  shall  be  allowed  to  read  your  proclamation  desig- 
nating the  states  and  parts  of  states  in  rebellion,  that  in  them 
slavery  may  be  abolished  in  accordance  with  your  proclamation 
of  the  22d  of  September  last.  If  I  can  read  that  proclamation,  I 
shall  feel  that  the  lives  of  my  dear  sons  have  not  been  sacrificed 
in  vain. 

Eespectfully  yours, 

Samuel  A.  Foot.       ' 
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No.  LX.— Vol.  1,  p.  363. 

Constitutionality  o/' Legal  Tetider  JSTotes. 

COURT     OF    APPEALS. 

Causes  involving  the  Validity  of  the  Legal  Tender  Treasury  Notes. 
Points  and  Pro^msitions  presented  hy  Samuel  A.  Foot,  on 
behalf  of  the  Treasury  Department  of  the  United  States,  sus- 
taining the  Validity  of  the  Legal  Tender  Treasury  Notes,  and 
in  addition  to  those  iwesented  on  the  same  side  hy  other 
counsel. 

I.  The  condition  and  pecuniary  wants  of  the  country  in  Feb- 
ruary, 1862,  when  the  act  of  Congress  in  question  was  passed, 
and  which  are  presented  and  fully  exhibited  in  the  national  legis- 
lation of  which  this  court  must  take  judicial  notice,  show,  if  not 
the  absolute  necessity,  certainly  the  wisdom  and  propriety  of  a 
paper  currency,  and  render  it  clear  to  every  candid  and  intelligent 
mind,  that  Congress  did  not  adopt  the  measure  in  question  in- 
considerately or  wantonly,  but  under  a  high  sense  of  duty  and 
conscientious  belief  that  it  was  the  safest,  surest,  and  best  way 
of  exercising  the  power  which  they  clearly  possessed,  and  dis- 
charging the  duty  which  was  manifest  and  imperative,  to  provide 
means  to  meet  and  satisfy  the  pecuniary  wants  of  the  country.* 

II.  From  the  12th  day  of  April,  1861,  when  the  rebels 
attacked  Fort  Sumter,  a  war  de  facto,  and  from  the  13th  day 
of  July  of  the  same  year,  when  the  act  of  Congress  was  passed 
recognizing  and  providing  for  it,  a  war  de  jure,  existed  between 
the  rebels  and  the  United  States,  and  continues  to  the  present 
time.  The  unparalleled  character  and  gigantic  proportions  of  this 
war,  not  only  fully  appear  in  the  acts  of  Congress,  but  are  known 
to  all  men.f 

*  In  addition  to  the  facts  of  which  the  court  will  tal^e  judicial  notice,  the 
opinions  of  several  eminent  bankers  are  stated  in  the  Appendix  to  these 
points. 

f  See  opinions  of  the  justices  of  the  Supreme  Court  of  the  United  States 
in  the  prize  cases  lately  decided.  (Am.  Law  Register  of  AprU  last, 
p.  335.) 
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Money  is  rightfully  said  to  be  "the  sinews  of  war."  It  is 
as  necessary  to  carry  it  on  as  arms ;  and  it  is  as  clearly  the  duty, 
and  within  the  jmivcr  of  Congress,  to  provide  the  one  as  the 
other;  indeed,  the  arms  cannot  be  provided  until  the  money  has 
been. 

III.  It  being  then  as  clearly  within  the  power,  as  it  is  the 
duty,  of  Congress  to  provide  money  to  carry  on  the  war ;  and  it 
being  undisputed,  indeed  conceded  by  the  counsel  who  oppose, 
and  the  judges  who  decide  against,  the  validity  of  the  notes  in 
question,  that  Congress  has  power  to  authorize  the  issue  of 
treasury  notes  as  a  circulating  medium,  it  is  manifest  that  Con- 
gress has  the  power  to  engraft  on  them  such  qualities  and  fea- 
tures as  in  their  judgment  will  render  them  available  for  the  end 
in  view^  The  power  to  create  certainly  includes  the  power  to 
mould  and  shape,  and  adapt  to  the  end. 

IV.  An  examinution  and  analysis  of  the  arguments  of  the 
counsel,  and  of  the  opinions  of  the  judges,  adverse  to  the  validity 
of  the  notes  under  consideration,  Avill  show  that  they  are  all 
founded  directly  or  indirectly  on  the  fact,  that  the  act  obliges 
creditors  to  take  in  satisfaction  of  their  debts  a  currency  of  less 
value  than  a  specie  currency — or,  in  other  words,  that  the  act 
impairs  the  obligation  of  contracts. 

If  the  currency  created  by  the  act  was  equal  in  value  to 
specie,  and  they  were  convertible  into  each  other  at  par,  every 
objection  that  is  now  put  forth  to  the  validity  of  the  notes  would 
fall  to  the  ground,  and  yet  the  notes  would  be  just  as  invalid  as 
they  now  are— that  is,  the  authority  to  issue  them  v/ould  still  be 
wanting.  Hence,  their  validity  does  not,  and  cannot,  depend  on 
their  relative  value  to  specie. 

This  conclusion  is  fortified  not  only,  but  incontrovcrtibly 
established,  by  the  proposition,  that  Congress  may,  if  in  their 
wisdom  they  deem  it  proper  under  the  powers  they  possess,  pass 
laws  impairing  the  obligation  of  contracts.  This  proposition  is 
not  only  true  on  the  Constitution  itself,  but  has  been  judicially 
determined.* 

V.  The  General  Government,  Avithin  the  limits  of  the  portion 

*  Evans  m.  Eaton,  1  Peters'  Circuit  Court  Reports,  p.  323.  Opinion  of 
Court,  p.  337. 
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of  sovereign  power  wliicli  the  people,  who  are  the  source  of  all 
human  power,  have  given  to  it,  is  absolute,  and  unrestricted  in 
the  exercise  of  that  power,  except  by  express  limitations  made  by 
the  people,  and  declared  in  the  instrument  by  whicli  they  granted 
the  power,  viz.,  the  Constitution. 

Among  the  powers  granted  to  the  General  Government,  and 
exclusively  vested  in  it,  and  denied  to  the  states,  is  the  power  to 
create,  establish,  modify,  alter,  and  change  the  currency  of  the 
country.  And  while  power  is  specially  given  over  a  specie  cur- 
rency, the  Government  is  not  restricted  in  the  exercise  of  its  full 
and  exclusive  power  over  currency  in  general. 

VI.  Every  government,  and  ours  as  well  as  others,  has  and 
must  have  the  inherent  right  and  power  of  self-preservation. 
That  our  Government  is  vested  with  only  a  portion  of  sovereign 
power  does  not  modify  or  change  the  inherent  right  of  self- 
preservation.  It  is  a  Government  complete  in  itself,  self-sustain- 
ing, powerful,  and  absolute  within  its  range  of  unrestricted 
sovereignty.  The  inherent  right  of  self-preservation,  and  which 
is  a  part  of  its  very  existence,  is  incorporated  in  it. 

While  under  this  right  and  power  of  self-preservation,  no  lati- 
tudinarian  doctrine  or  measures  of  doubtful  necessity  or  expe- 
diency should  be  adopted  or  sustained ;  yet  when  its  existence  is 
plainly  and  powerfully  assailed,  it  may  rightfully  and  constitu- 
tionally adopt  any  reasonable,  natural,  expedient,  or  proper 
measure  tending  and  conducive  to  its  preservation,  though  sucji 
measure  may  not  fall  within  any  specific  and  express  power  given; 
to  it. 

If  the  measure  under  discussion  be  tested  by  this  rule  and  no 
other,  this  high  tribunal  will  hesitate  to  declare  it  unconstitu- 
tional ;  and  if  the  court  hesitates  on  that  question,  the  settled 
rule  requires  it  to  sustain  the  law. 

Sam'l  A.  Foot, 
Counsel  f 07'  U.  S.  Treasury  Department. 

Albaio-,  June  2Q,  1863. 
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APPENDIX, 

Albany,  June  22,  1S63. 

Sir  :_Being  engaged  in  preparing  for  an  argument  in  the  Court  of  Ap- 
peals upon  the  legal-tender  question,  and  knowing  the  weight  which 
always  attaches  to  your  views  upon  questions  of  finance,  I  take  the  liberty  of 
asking  you  to  inform  me — 

First.  Whether  in  the  present  rebellion  it  would  have  been  possible  for 
the  Government  to  raise  in  coin  all  the  money  necessary  to  support  and 
maintain  its  fleet  and  armies. 

Secondly..  If  an  issue  of  paper  by  the  Government  was  necessary,  could  its 
credit  have  been  maintained  through  all  its  enormous  expenditures  against 
the  efforts  of  disloyal  persons  here  and  enemies  abroad,  without  giving  the 
paper  thus  issued  the  character  of  lawful  money  and  a  legal  tender. 
Your  obedient  servant, 

Sam'l  a.  Foot.* 

John  A.  Stevens,  Esq.,  President,  &c.. 


Bank  of  Commerce  in  New  York,  June  2/,,  1863. 

giR  : I  beg  to  acknowledge  receipt  of  your  communication  under  date 

22d  instant,  stating  that  you  are  preparing  an  argument  in  the  Court  of 
Appeals  upon  the  legal-tender  question,  and  asking  my  opinion  upon  two 

points — 

1st.  Whether  in  the  present  rebellion  it  would  have  been  possible  for 
the  Government  to  raise  in  coin  all  the  money  necessary  to  support  and 
maintain  its  fleets  and  armies  ? 

2d.  If  an  issue  of  paper  by  the  Government  were  necessary,  could  its 
credit  have  been  maintained  through  all  its  expenditures  against  the  efforts 
of  disloyal  persons  here  and  enemies  abroad,  without  giving  the  paper  thus 
issued  the  character  of  lawful  money  and  a  legal  tender  ? 

I  take  it  for  granted  that  you  do  not  seek  for  an  argument  from  me  to  sus- 
tain the  opinions  which  I  may  entertain  upon  this  subject,  but  only  desire  to 
know  what  they  are  ;  and  I  therefore,  in  answer  to  your  first  inquiry,  at  once 
unqualifiedly  declare  my  belief,  that  it  was  not  possible  for  the  Government 
to  raise  in  coin  the  funds  necessary  for  a  vigorous  prosecution  of  the  war,  and 
that  it  is  not  practicable  for  it  to  do  so  now ;  and  further,  that  a  return  to 
specie  payments  cannot  take  place  till  after  its  termination.  These  views 
I  think  are  now  almost  universally  entertained  by  financial  men  here. 

To  your  second  inquiry,  I  beg  leave  to  state  briefly  my  conviction,  that 


*  A  similar  letter  was  addressed  to  each  of  the  gentlemen  whose  answers  are  given. 
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no  issue  of  paper  by  the  Government,  not  redeemable  in  coin,  would  have 
acquired  or  maintained  credit,  or  liad  circulation  as  money,  unless  made  law- 
ful money  and  legal  tender.  To  what  uses  could  such  an  issue  have  been 
applied  ?  It  would  certainly  not  have  been  voluntarily  received  in  payment 
of  debt  or  for  purchases,  and  would  not  have  passed  from  hand  to  hand  in 
the  daily  transactions  of  life.     It  would  not  have  been  money. 

The  measure,  adopted  from  necessity  by  the  Government,  now  furnishes 
a  national  currency,  and  the  opinion  more  and  more  prevails  among  practical 
and  able  observers,  that  with  so  large  and  increasing  a  national  debt,  and  a 
system  of  heavy  internal  taxation,  the  national  finances  can  hardly  be  carried 
along  successfully  ^vithout  a  national  currency.  Now  as  the  return  to  specie 
payments  must  be  deferred  till  the  rebellion  is  put  down,  till  then  the  cur- 
rency, it  would  seem,  must  remain  a  legal  tender— national  paper— to  be 
made  redeemable  in  coin,  I  trust,  at  the  earliest  possible  time. 

It  is  greatly  to  be  desired,  therefore,  that  no  conflict  of  jurisdiction,  or  real 
or  supposed  local  advantages  anywhere,  will  delay  or  defeat  the  establish, 
ment,  on  a  tirra  basis,  of  a  sound,  stable,  and  uniform  national  currency. 
I  remain,  sir,  your  obedient  servant, 

Jno.  a.  Stevens. 

Samuel  A.  Foot,  Esq., 

Delavan  House,  Albany,  N.  Y. 


Metkopolitan  Bank,  New  York,  June  2U,  1863. 

Hon.  Saihitel  A.  Foot,  Albany. 

Deak  Sik  :— I  have  your  favor  of  the  22d  instant,  in  which  you  ask  my 
opinion  in  regard  to  legal -tender  notes  issued  by  the  authority  of  the  United 
States  Government. 

Although  my  opinion  can  be  of  no  importance  to  you,  in  a  legal  point  of 
view,  yet  as  a  practical  business  man,  I  am  ready  and  willing  to  state  my 
impressions  on  the  subject. 

There  were  various  causes  which  necessitated  the  issue  of  legal-tender 
notes ;  or,  more  correctly,  the  suspension  of  specie  payments,  brought  about 
by  the  action  of  the  Government,  left  the  United  States  no  alternative  but 
the  issue  of  paper  money. 

For  the  following,  among  other  reasons  : 

The  withdrawal  of  the  precious  metals  from  the  business  of  the  country  ; 
the  enhanced  prices  in  commodities ;  the  shortening  of  credits  throughout 
our  business  community  ;  the  large  demand  for  currency  to  carry  on  the  war  ; 
— all  these  caused  a  demand,  and  a  necessity,  for  an  increased  volume  of  cur- 
rency far  beyond  the  power  of  banks  to  supply  (without  danger  of  great 
depreciation),  and  a  demand  largely  in  excess  of  any  ever  known  in  this 
country  before. 

After  the  general  suspension  of  specie  payments,  this  great  want  (m  my 
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judgment)  could  be  supplied  only  in  one  way,  by  the  issues  of  the  Govern- 
ment, made  legal  tender  or  lawful  money. 

Thus  far  the  issue  of  such  notes  has  not  exceeded  the  legitimate  demand. 
Indeed,  the  wants  of  the  Goyernment  and  of  the  business  community  have 
not  been  fully  supplied.  Those  notes  have  scarcely  filled  up  the  vacuum 
caused  by  the  hoarding  up  of  gold  and  silver,  by  the  increased  prices,  by 
the  shortening  of  credits,  business  being  now  largely  done  for  cash,  by  the 
demand  in  our  western  country,  which  had  been  em])tied  of  currency  by  the 
failure  of  their  local  banks  about  two  years  ago,  and  by  the  increased 
activity  in  our  manufacturing,  mercantile,  mechanical,  and  commercial 
circles. 

As  to  the  great  question,  the  inherent  right  of  the  United  States  Govern- 
ment to  sustain  itself  by  the  exercise  in  time  of  war  of  all  powers  within  its 
reach,  whether  by  the  issue  of  bonds,  treasury  notes,  promises  to  pay  at  a 
future  day,  certain  or  uncertain,  or  promises  to  fund  in  interest-bearing 
obligations,  notes  payable  on  demand — that  is  a  question  for  you,  and  such 
as  you,  to  expound. 

I  may  be  excused,  however,  for  saying,  that  the  National  Government, 
which  embraces  all  interests,  corporate,  state,  and  individual,  and  is  vital  to 
the  welfare  alike  of  person  and  property,  can  hardly  be  presumed  to  be 
deficient  in  the  right,  the  natural  right,  of  self-preservation,  when  the  state 
and  the  individual  possesses  such  right  by  authority  older  than  written  con- 
stitutions or  parchment. 

Most  respectfully,  your  obedient  servant, 

J.  E.  Williams,  President. 


AiiBANT,  June  23,  1863. 

The  Hon.  Sam'l  A.  Foot. 

Sir  : — In  answer  to  your  two  inquiries  of  this  date,  I  reply  most  decidedly 
in  the  negative. 

In  my  judgment,  neither  our  own  Government,  nor  the  Governments  of 
all  Europe  combined,  could  have  raised  in  coin  the  amount  of  money  neces- 
sary to  support  and  maintain  our  fleets  and  armies  during  the  present  rebel- 
lion. An  issue  of  paper  money  was,  therefore,  an  essential  element  of 
national  existence;  and  the  value  of  the  money  thus  issued  depended  entirely 
upon  its  character  as  a  legal  tender. 

If  the  Government  cannot  constitutionally  issue  legal-tender  notes,  then 
it  lacks  the  inherent  right  of  self-defense  and  self-preservation. 
1  have  the  honor  to  be,  your  ob't  serv't, 

Thomas  W.  Olcott. 


Corn  Exchange  Bank,  New  Yoek,  June  22, 1SC3. 
Sir  : — "Without  attaching  weight  to  any  opinions  I  may  give,  I  consider 
it  my  duty  to  reply  to  your  inquiries  under  date  of  June  22d  instant. 
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To  inquiry  first  I  reply :  It  Avould  not  have  been  possible  for  the  Govern- 
ment to  raise  in  coin  all  the  money  necessary  to  support  and  maintain  its 
fleets  and  armies  during  the  present  rebellion.  This  opinion  I  early 
expressed  to  Secretary  Chase. 

To  inquiry  second  I  reply  :  The  issue  of  Government  paper  becoming  a 
necessity,  the  making  it  a  legal  tender  became  also  a  necessity,  both  to  the 
Government  and  the  people. 

I  am,  sir,  respectfully,  your  ob't  serv't, 

E.  W.  Dunham. 


Phbnix  Bank,  New  York,  June  2U,  1363. 
Samuel  A.  Foot,  Esq.,  Albany. 

Dear  Sir  : — Your  letter  of  the  22d  inst.  duly  received,  and  I  hasten  to 
reply  to  your  inquiries.  In  answer  to  your  first  question,  I  do  not  hesitate 
to  say,  that  it  would  not  have  been  possible  for  the  Government  to  carry  on 
the  present  war,  meeting  all  its  obligations  in  specie. 

In  regard  to  your  second  question,  I  would  say,  that  without  the  legal- 
tender  clause  in  the  paper  issued  by  the  Government,  I  do  not  believe  that 
its  credit  could  have  been  maintained. 

Yours  truly, 

T.  TiLBSTON.         ' 


No.  LXI.— Vol.  1,  p.  363. 


attainder  of  Treason  and  Conflscation  of  the  property 
of  2iedels. 

Hon.  S.A.  Foot: 

Dear  Sir  :  Some  few  days  since,  while  in  conversation  with 
you  on  the  all-absorbing  topic  of  the  day — the  state  and  pros- 
pects of  our  country — I  expressed  my  doubts,  in  which  you  con- 
curred, whether  the  opinion,  which  is  so  commonly  entertained, 
Avhether,  under  our  Constitution,  Congress  has  a  right  to  confis- 
cate rebel  projierty  for  anything  more  than  the  lifetime  of  the 
rebel  who  is  the  owner  of  it,  is  correct.  You  encouraged  me  to 
investigate  the  subject;  made  some  valuable  suggestions;  and 
very  kindly  placed  at  my  disposal  the  ample  resources  of  your 
library.     I  have,  therefore,  incorporated  the  results  of  my  investi- 
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gation  into  a  letter,  which  I  now  take  the  liberty  of  addressing 
to  you.  This  I  do  with  the  assurance  that  the  views  I  have  pre- 
sented accord,  in  general,  with  your  own,  and  with  the  hope  that 
it  may  be  of  interest  to  others  besides  ourselves,  and  of  service  to 
our  common  country. 

This  subject  is  important  in  more  than  one  point  of  view. 
Not  only  does  it  come  before  us  as  a  part  of  the  means  of  putting 
down  the  rebellion  and  punishing  the  rebels,  but  it  is  important 
in  reference  to  the  immense  national  debt  which  we  shall  have  to 
pay.  This  debt  will,  in  all  its  items,  amount  to  more  than  a 
thousand  millions  of  dollars.  By  the  last  census  I  see  that  the 
"actual  value"  of  property  in  the  rebel  states  is  $4,708,252,215 — 
say  three  billions,  exclusive  of  slaves — including  Western  Vir- 
ginia, but  not  including  any  portions  of  Delaware,  Maryland, 
Kentucky,  Tennessee,  or  Missouri.  A  portion  of  this  Western 
Virginia  should  not,  of  course,  be  included  in  any  confiscation ; 
but  there  is  more  than  property  enough  in  the  other  states,  viz., 
Delaware,  Maryland,  Kentucky,  Tennessee,  and  Missouri,  which 
is  held  by  rebels,  and  is  liable  to  confiscation,  to  make  up  for  all 
that  is  held  by  loyal  men  in  the  states  of  Virginia,  North  Caro- 
lina, South  Carolina,  Florida,  Georgia,  Alabama,  Mississippi, 
Louisiana,  Texas,  and  Arkansas,  which  I  have  included  in  the 
above  amount.  If,  now,  this  property  may  be  confiscated  and 
sold  to  pay  the  debt  of  this  war,  it  will  go  a  good  way,  at  least, 
towards  paying  the  whole  of  it.  If  it  may  not  be  confiscated  for 
anything  more  than  the  life  of  its  j)resent  owners,  but  very  little 
can  ever  be  realized  out  of  it,  and  this  enormous  debt  must  fall 
with  crushing  weight  upon  the  Avealth  and  the  industry  of  our 
country. 

The  doubt  concerning  the  right  to  confiscate  the  property  of 
those  who  are  now  in  rebellion,  to  the  use  of  the  United  States, 
arises  chiefly  from  words  which  occur  in  Art.  3,  Sec.  3,  of  the 
Constitution,  thus :  "  Btit  no  attainder  of  treason  shall  worh  cor- 
riipfion  ofhhod,  or  forfeiture,  except  during  the  life  of  the  person 
attainted."  These  words  seem  to  be  quite  explicit.  They  are, 
however,  a  little  peculiar,  and  such  as  that  their  meaning  is  not 
very  obvious  without  a  little  explanation.  The  most  natural  and 
proper  recourse  in  such  cases  is  to  the  decisions  of  United 
States  Courts,  and  failing  there,  to  the  debates  in  the  convention 
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that  framed  the  Constitution,  or  the  contemporaneous  explana- 
tions given  by  those  who  introduced  the  language  into  the  Con- 
stitution. 

But  there  haA^e  been  no  decisions  in  the  United  States  courts, 
or  in  any  others,  so  far  as  I  can  find.  The  act  of  Congress  passed 
April  SOth,  1790,  providing  for  the  punishment  of  treason,  does 
not  include  forfeiture  of  property  as  a  part  of  the  punishment ; 
and  all  the  cases  in  our  courts  have  been  under  that  statute 
in  such  a  way  as  not  to  raise  the  question  of  the  meaning  of  this 
clause  of  the  Constitution  for  adjudication. 

On  referring  to  the  records  of  the  debates,  published  by  Eliot, 
as  well  as  to  "  The  Madison  Papers,"  it  does  not  appear  that  these 
words  of  the  Constitution  Avere  discussed  at  all.  It  is  true  that 
Story,  in  his  Commentaries  on  the  Constitution,  says,  in  speaking 
of  these  very  words,  ^'forfeiture  except  during  tlie  life  of  the  per- 
son attainted,"  that  i\\Q  clause  was  fully  discussed,  etc.  But  on 
referring  to  the  authorities  which  ho  cites,  I  see  that  the  preced- 
ing clause,  defining  treason,  was  fully  discussed,  and  amendments 
proposed — some  of  tliem  adopted,  others  rejected,  and  the  reasons 
given  for  their  adoption  or  rejection.  But  his  language  is  rather 
loose,  and  it  does  not  ajopear  that  anything  was  said  as  to  the 
precise  meaning  of  the  words  '*' corrupition  of  Uood"  or  ''for- 
feiture except  during  the  life  of  the  person  attainted,"  ox  what  was 
the  intention  of  the  framers  of  the  Constitution  in  inserting  them. 
"The  Federalist,"  also,  is  silent  on  this  precise  point. 

And  so,  too,  on  referring  to  the  reports  of  the  debates  in  Con- 
gress, on  the  passage  of  the  law  of  1790,  already  referred  to,  not 
a  word  appears  to  have  been  said  about  "corruption  ofUood"  or 
"■forfeiture"  as  they  occur  in  the  Constitution,  limiting  the  efiects 
of  attainder;  although  there  were  in  that  Congress  men  who  had 
taken  a  prominent  part  in  framing  the  Constitution.  The  bill 
appears  to  have  been  perfected  in  the  committee  of  the  Senate, 
and  was  passed  as  reported.  Of  course  we  have  no  means  of 
knowing  what  was  said  in  the  committee. 

Perhaps  this  failure  of  contemporary  exposition  or  construc- 
tion, as  evidence  of  the  true  sense  in  which  the  Constitution,  in 
this  particular  case,  is  to  be  understood,  is  the  less  to  be  regretted 
from  the  fact  that  the  Supreme  Court  has  laid  down  the  law  on 
this  point  (Wheaton,  vol.  9,  p.  209),  that  the  framers  of  the  Con- 
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stitution  "  must  be  understood  to  have  employed  words  in  their 
natural  sense,  and  to  have  intended  what  they  said,  .  .  .  that 
there  is  no  other  rule  than  to  consider  the  languaf^e  of  the  instru- 
ment, ...  in  connection  with  the  purpose  for  which  it  was 
used." 

In  the  absence,  therefore,  of  all  authoritative  construction  by 
the  courts,  and  of  testimony  as  to  the  meaning  and  intention  of 
the  framers  of  the  Constitution,  we  are  left,  under  this  rule  of  the 
court,  to  general  reasoning  upon  the  natural  meaning  of  the 
words  used,  and  the  light  which  historic  circumstances  may  throw 
upon  them. 

The  Constitution,  Art.  1,  sec.  9,  says:  "J\l>  hill  of  attainder 
or  ex  post  facto  law  shall  he  2)nssed.'' 

Attainder,  in  itself,  is  considered  the  blemish  or  disgrace 
which  follows  the  conviction  of  treason  or  other  high  crime. 
"  Its  consequences^''  says  Blackstone,  vol.  4,  p.  381,  '*'  are  corrup- 
tion of  blood  and  forfeiture." 

The  forfeiture  or  loss  of  civil  rights  may  be  resolved  into 
three  elements  : 

1.  The  right  to  hold  any  office  or  trust  under  the  Govern- 
ment, together  Avith  the  right  to  vote  at  any  election  for  the 
choice  of  any  officers. 

2.  The  right  to  hold  property,  especially  real  estate ;  as  that 
right  in  England  and  in  this  country,  when  the  Constitution  was 
adopted,  was  not  allowed  to  any  foreigner  or  alien. 

3.  The  rig] it  to  protection,  in  case  one  should  leave  the 
country,  for  the  purpose  of  travelling  or  residing  in  foreign 
lands. 

Thus  the  forfeiture  of  attainder  was  a  loss  of  all  civil  rights — 
all  the  rights  and  privileges  of  citizenship. 

The  expression  "corruption  of  blood,"  grew  out  of  usages 
connected  with  the  feudal  tenures.  The  fief  was  an  estate  in 
lands  held  from  a  superior  lord,  on  condition  of  fealty  (fidelity), 
homage,  and  military  service.  It  is  highly  probable  that  these 
fiefs  or  estates  were  at  first  granted  as  personal  favors,  and  only 
for  life.  But  in  the  troublous  and  confused  times  of  the  early 
settlements  of  the  kingdoms  of  Europe,  nothing  was  more 
natural  than  that  the  son  of  the  vassal  should  succeed  to  the  fief 
or  estate  of  his  father,  if  he  was  worthy  of  it,  and  capable  of  per- 


LECTURES   AND   OTHER  WRITINGS.  441 

forming  its  duties.  In  this  way  a  nsage  grew  np,  by  which  the 
inheritance  of  the  fief,  with  its  titles  and  duties,  came  to  have  the 
force  of  law,  and  very  generally  prevailed,  if  it  did  not  become 
quite  universal.  If,  however,  the  vassal  at  any  time  failed  of  his 
duties,  and  came  short  of  his  fidelity — still  more,  if  he  should 
array  himself  against  his  lord — he,  of  course,  forfeited  all  that  he 
had  received,  not  only  his  own  estate  and  rights  in  the  fief,  but 
the  rights  of  his  heirs,  whatever  they  might  be,  to  succeed  by  in- 
heritance to  what  he  had  lost.  Under  the  Norman  kings  in 
England,  says  Hallam  ("View  of  Europe,"  chap.  II.,  p.  11),  these 
"absolute  forfeitures  came  to  prevail,  and  a  new  doctrine  was 
introduced, '  the  corruption  of  hlood,'  by  which  the  heir  was  effec- 
tually excluded  from  claiming  his  title  at  any  distance  of  time 
through  an  attainted  ancestor."  This,  of  course,  reduced  them 
to  the  condition  of  serfs  or  slaves,  with  no  rights  which  the  more 
privileged  classes  were  bound  to  respect.  The  idea  was,  that 
treason  implied  a  baseness  of  "  blood,"  or  of  nature,  which  ren- 
dered the  whole  line  of  descent  from  the  person  attainted  un- 
worthy of  personal  confidence  or  public  trust — too  base,  in  fact, 
to  be  anything  but  slaves.* 

In  England,  attainder  might  befall  a  man  in  either  of  four 
ways : 

1.  By  confession  and  abjuration  of  the  realm. 

2.  By  verdict  of  jury,  founded  on  proof  of  guilt. 

3.  By  outlawry,  where  the  guilty  person  either  fled  or  hid 
himself,  so  as  to  be  out  of  the  reach  of  legal  process. 

4.  By  bill  of  attainder.  This  was  a  bill  passed  in  Parliament 
in  the  same  manner  as  any  other  law.  It  named  the  person  or 
persons  to  be  attainted,  declared  them  guilty,  and  pronounced 
sentence.  It  might,  like  any  other  bill,  be  passed  by  a  bare  ma- 
jority, and  for  the  most  part  the  accused  was  attainted  for  an  act 
which  was  no  crime,  and  against  which  there  was  no  law  when 
the  act  was  performed,  or  the  words  uttered,  for  which  he  was 

.  condemned. 

Nor  was  this  all.    It  was  not  an  uncommon  practice  to  pass 


*  Of  course,  tliis  idea  was  modified  as  the  feudal  tenures  passed  away,  and 
tlie  rights  of  the  uatural-born  subjects  began  to  be  recognized  by  the  English 
laws. 
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bills  of  attainder  against  a  man  after  he  urns  dead.  These  bills 
of  attainder  were  a  most  powerful  engine  of  tyranny  and  injus- 
tice. They  might  be  passed  against  any  political  opponent  who 
might  happen  to  be  in  a  minority;  or  against  any  man,  after  he 
was  dead,  whose  property  the  king  or  parliament  might  v/isli  to 
secure.  This  most  odious  engine  of  despotism  has  been  abolished 
in  this  country.  Here,  "  no  hills  of  attainder  may  ~be  passedP 
But  attainder  itself — that  is,  loss  of  political  and  civil  rights — is 
not  abolished  in  this  country.  It  may  be  inflicted  as  a  penalty 
for  treason  or  rebellion,  or  other  crime,  only  it  must  be  by  trial 
and  conviction  ;  it  cannot  be  by  bill  or  mere  act  of  Congress. 

The  consequences  of  attainder,  however,  were  not  generally, 
if  ever,  expressly  declared  and  pronounced  to  be  the  punishment. 
They  were  consequences  which  the  sentence,  pronounced  by  the 
court,  or  enacted  in  the  bill,  was  said  to  "wo;-y(-,"  or  draw  after  it. 
Just  as  with  us — a  man  convicted  of  larceny,  for  example,  and 
sentenced  to  the  State  Prison  for  a  term  of  years.  Nothing  is 
said  in  the  sentence  of  the  court  about  loss  of  the  society  of  his 
family — the  control  and  management  of  his  private  aflFairs — the 
right  to  vote  and  be  elected  to  office,  etc. — and  yet  all  these  arc 
involved  in  the  sentence.  The  sentence,  by  its  very  execution, 
"loorks"  these  consequences. 

Now  let  us  look  at  the  other  clause  of  the  Constitution  in 
which  attainder  is  spoken  of.  (Art.  3,  sec.  3.)  Here  "treason," 
is  defined,  and  it  is  declared  that  "  no  person  shall  be  convicted 
of  treason  except  by  the  testimony  of  two  or  more  witnesses  to 
the  same  overt  act,  or  on  confession  in  open  court." 

To  be  punished  for  treason,  therefore,  in  this  country,  one 
must  be  convicted,  either  by  proof  or  "  confession  in  open  court." 
It  cannot  be  done  by,  1st,  Outlawry;  or,  2d,  By  bill;  as  under  the 
English  law. 

It  must  be  remembered,  however,  that  it  is  the  punishment 
for  treason  that  Ave  are  speaking  of,  and  to  which  these  restric- 
tions of  the  Constitution  apply,  and  not  the  mere  arrest  of  one 
suspected  of  treason.  There  is  no  restriction  imposed  upon  the 
power  or  right  to  arrest  and  detain  any  persons  who  are  guilty  of 
treason,  or  are  suspected  on  sufficient  grounds,  any  more  than  in 
the  case  of  other  ofiences. 

The  next  clause  of  the  Constitution  goes  on  to  say,  "  Congress 
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shall  have  power  to  declare  the  punishment  of  treason,  but  no  at- 
tainder of  treason  shall  work  corruption  of  blood,  or  forfeiture, 
except  during  the  life  of  the  person  attainted." 

It  seems  not  unlikely  that  the  framers  of  the  Constitution,  in 
accordance  with  the  general  policy  of  our  Government,  meant  in 
this  clause  to  declare  that  the  punishment  for  treason,  whatever 
that  might  be,  should  not  involve  or  "  work  "  evil  consequences 
to  the  guilty  any  further  than  they  might,  1st,  be  expressly 
declared  in  the  words  of  the  sentence  passed  upon  him  by  the 
Court ;  or,  2d,  necessarily  involved  in  the  execution  of  that  sen- 
tence. These  consequences,  as  we  have  seen,  Avere  of  two  classes 
— "  forfeiture  of  rights,"  and  "  corruption  of  blood."  One  of 
which,  viz.,  corruption  of  blood,  is  wholly  abolished  by  our  Con- 
stitution. 

Under  the  English  law  the  traitor  was  put  to  death  with  cir- 
cumstances of  unusual  cruelty :  his  bowels  were  taken  out,  while 
he  was  alive,  and  burnt  in  his  presence,  with  other  elements  of 
barbarous  ferocity  wliich  need  not  be  recalled  here.  And  so  far 
Avere  these  notions  of  corruption  of  blood  carried,  that  the  chil- 
dren must  lose  forever  their  right  of  inheritance  through  the 
guilty  man,  who  was  regarded  as  a  broken  or  lost  link  in  the 
chain  that  connected  them  with  the  past. 

It  will,  doubtless,  go  far  to  account  for  this  barbarity,  to  con- 
sider that  treason  was  not  regarded,  under  hereditary  monarch s, 
as  chiefly  or  mainly  a  crime  against  the  people  or  the  public 
welfare,  but  as  a  crime  against  the  king.  Not  only  resistance  to 
the  laws  of  the  land,  or  the  king's  laws,  but  any  Avord  or  act  that 
might  be  regarded  as  in  any  way  disrespectful  to  him,  tending  to 
bring  him  into  disrespect  or  contempt,  or  disapproving  of  any  of 
his  acts  or  measures,  might  be  made  into  '^constructive  treason^^ 
at  least,  and  punished  as  such  by  bill  of  attainder,  if  not  by  con- 
viction in  open  court. 

But  in  this  country  we  take  a  different  vicAV  of  the  matter. 
Treason  has  been  limited  to  "overt  acts"  of  war  against  the 
legitimate  authority  of  the  United  States.  The  punishment  for 
treason  has  also  been  modified,  and  stripped  of  all  unnecessary 
cruelty.  We  have  abolished  "  corruption  of  blood "  altogether, 
and  adopted  the  humane  doctrine  that  no  man  shall  be  made  to 
suffer  unnecessarily   for  the  crimes   of  another.      And   in   the 
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prosecution  of  tliis  doctrine  we  have  also  placed  some  restrictions 
upon  the  other  consequences  of  attainder — the  forfeitures.  With 
us,  attainder  shall  "  work  no  forfeiture,  except  during  the  life  of 
the  person  attainted."     What  is  the  import  of  this  restriction  ? 

I  think  that  this  language  is  used  all  along  with  reference  to 
English  law  and  usages,  and  was  designed  to  abolish  some  things 
which  were  practised  under  that  law.  Does  it  then  prohibit  the 
absolute  confiscation  of  the  property  of  the  convicted  traitor,  or 
an  alienation  of  it,  not  during  his  lifetime  only,  but  from  him 
and  his  heirs  forever  ?     Many  think  so,  but  I  do  not. 

1.  In  the  first  place,  the  expression,  "?wr^'  .  .  .  forfeiture^' 
shows  clearly  that  the  framers  of  the  Constitution  were  not,  in 
this  case,  speaking  of  what  might  be  included  in  the  punishment 
as  a  part  of  it,  but  only  of  certain  consequences  wliich  it  might 
'^work,''  although  not  necessarily  involved  in  it.  In  this  view  of 
it,  the  Constitution  would  not  proliibit  tiie  confiscation  of 
property  from  being  a  part  of  "the  punishment,"  which  Congress 
has  the  "  power  to  declare  "  against  the  traitor.  The  Constitu- 
tion provides  that  if  confiscation  is  to  ensue,  it  must  be  as  a  part 
of  the  punishment  included  and  expressly  declared  in  the  sen- 
tence of  the  court  by  which  he  was  convicted ;  it  could  not  be 
permitted  to  follow,  as  a  consequence  of  that  punishment  or 
sentence. 

But  is  the  property  thus  alienated  gone  forever  from  his 
heirs  and  his  family  by  virtue  of  the  forfeiture  ?  In  England 
they  have  two  grades  of  treason — high  and  petit  treason.  But  in 
this  country  we  have  no  petit  treason ;  and  the  only  thing  that, 
under  our  Constitution,  we  can  recognize  as  treason  against 
the  United  States,  is  what  they  called  high  treason.  Under  the 
Englisli  law,  in  all  cases  of  high  treason,  the  alienation  was 
absolute. 

2.  The  word  "  forfeiture,"  which  is  used  in  this  connection, 
has  a  significant  bearing  upon  the  point  before  us.  It  is  used  in 
two  senses:  one  concrete,  and  the  other  abstract.  As  a  concrete 
term,  "  it  denotes,"  says  Webster,  "  that  which  is  forfeited,"  and 
so  Worcester,  "  the  thing  forfeited."  But  as  an  abstract  term, 
"it  means,"  says  Webster,  "the  act  of  forfeiting;  the  losing  of 
some  right,  privilege,  ...  by  an  offence  or  crime.  .  .  . 
In  regard  to  property,  the  forfeiture  is  of  the  right  to  possess, 
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.  .  .  but  not  generally  the  actual  possession,  which  is  to  be 
transferred  by  some  subsequent  process."  So  Worcester,  "  [in 
law),  the  act  of  forfeiting — a  loss  of  property,  right,  or  office,  as  a 
punishment  for  some  illegal  act  or  negligence."  Hence  the  word 
denotes,  in  this  connection,  an  instantaneous  act,  and  not  a  con- 
tinuous condition.  In  the  other  sense  of  the  word  "  forfeiture," 
meaning  thereby  the  thing  that  is  forfeited — to  "  work  forfeiture  " 
would  be  ungrammatical ;  it  should  be  '•  work  a  forfeiture,"  and 
in  that  case  the  language  could  be  understood  to  mean  only  to 
bestow  labor  upon  it,  as  one  does  upon  his  farm ;  a  thing  which 
"  attainder"  could  not  do. 

If  we  pass  from  the  "  natural  sense  "  of  the  word  "  forfeiture," 
to  consider  the  nature  of  tiie  operation,  we  shall  find  the  argu- 
ment equally  clear  and  strong,  as  I  think,  in  fiivor  of  the  view 
which  I  am  presenting.  Considered  in  this  light,  forfeiture  im- 
plies not  the  punishment  of  the  crime,  but  some  of  the  conse- 
quences of  it.  For  example,  take  the  case  of  smuggling — the 
goods  smuggled  are  forfeited ;  but  the  smuggler  is  liable  to  pun- 
ishment besides,  and  totally  independent  of  the  value  of  what  he 
may  have  lost  by  his  forfeiture.  In  some  of  the  states,  the  man 
who  sells  liquors  without  due  license,  not  only  forfeits  the 
liquors,  to  be  sold  again  by  public  authority  or  to  be  destroyed ; 
but  he  is  also  liable  to  punishment  by  fine  or  imprisonment,  or 
both,  besides  the  loss  of  his  property  (the  liquor)  by  forfeiture. 
So,  again,  a  forger  may  have  many  valuable  tools,  but  the  for- 
feiture of  them  is  considered,  in  the  eye  of  the  law,  as  no  part  of 
the  punishment  of  his  crime. 

"We  must  carefully  note  that  it  was  not  the  property  merely 
of  the  person  attainted  that  he  lost,  but  his  right  to  property. 
What  he  had  went  with  his  right  to  hold  it,  of  course.  Thus, 
Wooddesson  (Lect.,  vol.  2,  p.  259) :  "  If  a  son  be  attainted  of 
treason  during  the  life  of  his  father,  donee  in  tail,  and  die,  hav- 
ing issue,  and  then  the  father  dies,  the  estate  shall  descend  to  the 
grandchildren  secundum  formam  doni,  notwithstanding  the  at- 
tainder ;  but  it  is  othervnse  in  case  of  a  fee-simple.^^  They  took 
the  estate  if  it  was  entailed  to  them,  not  in  consequence  of  his 
having  any  estate  in  it,  but  because  it  was  given  to  them  l^y  an 
ancestor  further  back  than  the  attainted  person,  and  w^as  theirs 
according  to  the  form  of  the  gift.     But  if  the  estate  was  held  in 
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fee-simple — that  is,  if  it  were  absolutely  his  own,  no  other  per- 
son at  that  time  having  any  estate  in  it  or  right  to  it,  as  wife  by 
dower,  child  by  inheritance,  the  case  was  otherwise,  says  Wood- 
desson — that  is,  the  forfeiture  was  absolute,  and  his  heirs  could 
not  come  into  possession  of  it  after  his  death.  So  also  Black- 
stone  (vol.  4,  p.  385) :  "  In  the  case  of  petit  treason,  the  offender 
forfeited  all  his  personalty  absolutely,  and  his  lands  in  fee- 
simple  to  the  crown  for  a  short  time — a  year  and  a  day — and 
after  that,  '  by  way  of  escheat  to  the  lord.'  But  it  was  gone  from 
the  offender  and  his  heirs  forever.  In  case  of  high  treason,  how- 
ever, the  guilty  party  '  forfeited  to  the  king  all  his  lands,  etc., 
whether  fee-simple  or  fee-tail,  to  be  forever  afterwards  vested  in 
the  crown.'"    P. 381. 

I  am  well  aware  that  the  English  laws  concerning  treason, 
attainder,  etc.,  have  been  greatly  modified  since  the  adoption  of 
our  Constitution,  and  even  before  its  adoption,  as  for  example, 
11  and  12  Wm.  III. ;  7  of  Anne.  By  the  statute  54  of  Geo.  III., 
passed  some  twenty-five  years  after  the  adoption  of  our  Constitu- 
tion, the  English  have  taken  very  much  the  same  grounds  as  we 
had  done  a  quarter  of  a  century  before,  in  regard  to  the  punishment 
of  traitors.  Still,  however,  in  citing  English  law  as  explanatory 
of  our  Constitution,  we  must  take  the  laws  as  they  were  at  the 
time  when  our  Constitution  was  framed,  and  not  as  they  may 
have  been  made  since  that  time. 

We  must  remember  that  in  England  a  large  part  of  the  land 
was  held  by  some  form  of  entail,  so  that  in  reality  the  traitor,  for 
the  most  part,  would  have  only  a  life  estate  in  it ;  and  this,  there- 
fore, was  all  that  he  could  lose  by  forfeiture.  The  property 
entailed  Avould  go  to  the  heirs — not,  however,  as  Ms  heirs  or 
through  him,  but  as  it  were  over  him  and  from  some  ancestor  who 
had  entailed  it,  and,  in  the  language  of  Wooddesson,  "  according 
to  the  form  of  the  gift."  His  crime  did  not  affect  their  rights  in 
this  case,  since  the  property  came  to  them  independently  of  the 
fact  that  he  had  ever  had  an  estate  or  interest  in  it. 

Hence  no  argument  can  be  drawn  from  the  fact  that  in 
some  cases  lands  in  which  the  criminal  had  an  estate  during  his 
life,  did,  after  his  death,  come  to  his  children.  The  lands  came 
to  them,  if  at  all,  because  they  were  entailed,  or  were  estates  in 
gavel-kind — that  is,  they  were  either  entailed  to  some  particular 
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heirs  or  line  of  heirs,  or  to  all  heirs  by  what  was  called  gavel-kind. 
But  if  the  estates  were  held  in  fee-simple,  the  forfeiture  was 
absolute.  Under  the  English  law,  a  man  forfeited  what  he  had, 
and  nothing  more — his  life  estate,  if  that  was  all  he  had,  and  the 
entire  property  if  he  held  in  fee-simple,  or  was  absolute  owner. 
But  the  estate  or  interest  which  the  criminal  had  in  the  lands 
was  never  restored.  It  could  not  be  restored,  for  it  was  either  a 
life  estate,  or  an  estate  in  fee,  and  the  man  to  whom  it  had  be- 
longed, being  dead,  it  could  not  have  been  restored  to  him.  He 
was  beyond  the  possession  and  use  of  it.  His  interest  in  it  and 
right  to  it  alike  had  terminated  by  that  act  of  Providence  which 
removed  him  from  among  his  fellow-men.  Hence,  the  only  for- 
feiture which,  in  the  nature  of  things,  can,  by  any  possibility, 
extend  beyond  the  life  of  the  person  attainted,  is  the  forfeiture  of 
rights  implied  in  the  corruption  of  blood.  But  in  this  country 
a  man's  rights  are  born  with  him,  and  they  die  with  him.  His 
children  have  the  right  to  inherit  what  he  leaves  intestate.  But 
if  he  leaves  nothing  which  is  legally  his  own,  they  have  no  right 
to  what  he  had  previously  owned  aud  lost,  whether  by  gift,  the 
misfortunes  of  business,  the  waste  of  prodigality,  or  the  fines  and 
forfeitures  consequent  upon  his  crimes.  To  that  extent,  his  chil- 
dren must  suffer  for  his  acts. 

I  have  one  suggestion  more  to  make  in  regard  to  the  nature 
of  a  forfeiture.  It  is  not  a  continuous  act,  so  to  call  it.  It  is  an 
act  which,  like  a  sale,  is  made  once  and  at  a  definite  moment ;  and 
though  the  article  which  changes  owners  by  the  sale  remains  sold, 
yet  the  sale  itself  cannot  be  said  to  remain.  So  a  forfeiture :  it 
takes  place  at  a  given  time  and  the  article  remains  forfeited  for- 
ever, and  forever  alienated  from  him  who  owned  it  before,  and 
the  forfeiture  cannot  be  said  to  remain,  and  fo  keep  taking  place. 
Hence  a  forfeiture,  after  the  life  of  the  person  attainted  had  come 
to  an  end  (and  though  it  miglit  be  a  forfeiture  for  his  crime), 
could  not  be  a  forfeiture  of  anything  that  was  his.  It  would  not 
be  his  forfeiture  at  all.  It  could  not  be  said  to  be  a  forfeiture  of 
his  property  or  rights ;  thai  mnst  take  place  during  his  life,  if  at 
all.  And  hence  the  Constitution,  in  prohibiting  forfeitures, 
except  during  the  life  of  the  person  attainted,  could  not  be  pro- 
hibiting or  limiting  a  forfeiture  of  the  estate  of  the  traitor,  but 
only  declares  that  the  forfeiture  must  take  jilace  during  his  life, 
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and  must  not  be  Yisited  upon  the  property  of  his  children  after  it 
had  become  theirs.  What  gives  emphasis  to  this  view  is  the  fact, 
tliat  in  England,  at  the  time  of  the  adoption  of  the  Constitution, 
a  man  might  be  attainted  after  his  death.  In  that  case,  of  course, 
all  the  penalties  and  forfeitures  would  fall  upon  his  children. 
His  attainder  would  not  only  work  a  corruption  of  his  blood,  but 
it  would  be  a  forfeiture  of  their  property,  which  would  be,  of 
course,  therefore,  a  forfeiture  after  the  life,  or  rather  after  the 
death  of  the  person  attainted.  But  in  this  country,  and  under 
our  Constitution,  the  attainder  works  no  corruption  of  blood  ;  it 
works  no  forfeiture  after  the  death  of  the  guilty  person.  The 
punishment  must  fall  upon  him  and  his  property  while  it  is  his  ; 
it  cannot  fall  upon  it  after  it  has  become  theirs.  Suppose  we  now 
insert  the  word  "  sale,"  and  see  hoAv  the  Constitution  reads  :  "  No 
attainder  of  treason  shall  work  a  sale,  except  during  the  life,"  etc. 
Would  anybody  suppose  for  a  moment,  that  the  language  was 
designed  for  anything  more  than  to  protect  the  property  of  the 
heirs  ?  Would  anybody  suppose,  that  the  property  sold  before 
the  death  of  the  traitor  was  to  be  restored  to  his  heirs  after  his 
death  by  virtue  of  these  words  of  the  Constitution  ?  Clearly  not. 
The  matter  is  too  plain  to  admit  of  a  doubt.  Forfeiture  is  a  con- 
veyance ;  it  is  one  mode  of  changing  title.  It  is  so  reckoned  by 
Blackstone,  and  all  the  elementary  writers,  whose  works  are 
within  my  reach.  But  as  a  mode  of  conveyance,  it  must  be  an 
instant  act.  One  cannot  be  always  or  permanently  acquiring,  or 
always  losing,  the  same  title.  Like  sale,  escheat,  etc.,  forfeiture 
must  be  iiistantaneous  and  completed  at  the  time. 

It  may  be  objected  to  this  view  of  the  meaning  of  the  clause 
of  the  Constitution  under  consideration,  that  it  makes  the  phrases 
"corruption  of  blood"  and  "forfeiture,  except  during  the  life  of 
the  person  attainted,"  to  mean  precisely  the  same  thing,  and  thus 
a  tautology,  which  it  is  not  to  be  presumed  will  exist  in  the  lan- 
guage of  that  instrument.  There  would  certainly  be  great  force 
iu  the  objection  if  it  were  well  founded. 

But  the  phrases  are  not  synonymous.  There  may  be  corrup- 
tion of  blood  without  forfeiture  beyond  the  life  of  the  person 
attainted,  and  forfeiture  without  corruption  of  blood.  In  the  for- 
mer case,  the  children  would  have  the  right  to  acquire  and  hold 
property,  to  vote,  etc.,  but  they  could  not  inherit  property  from  a 
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grandfather  through  their  father  who  had  been  attainted.  In  the 
latter  case,  the  children  might  be  involved  in  the  attainder  so  far 
as  the  loss  of  their  father's  property  is  concerned,  while  collateral 
heirs,  as  children  and  descendants  of  a  brother  of  the  attainted 
traitor,  might  inherit  property  from  their  common  ancestors — 
say  their  grandfather — even  when  in  order  to  do  so  it  would  be 
necessary  to  trace  the  title  through  the  attainted  person.  The 
attainder  in  this  case  would  affect  his  children,  but  not  his  col- 
lateral heirs. 

Xhere  is  one  other  consideration  that  seems  to  contirm  this 
view  of  the  Constitution.  It  will  not  be  supposed  for  a  moment 
that  the  framers  of  the  Constitution  intended  to  extend  to  rebels 
and  traitors  any  immunity  beyond  what  might  be  extended  to 
other  criminals.  The  idea  is  absurd.  But  in  other  cases  we 
punish  by  forfeitures  and  fines  as  well  as,  imprisonment,  etc.  The 
court  may  sentence  a  man  to  a  fine  for  a  definite  amount.  This 
fine  may  take  all  his  property,  personal  as  well  as  real,  and  yet 
nobody  ever  supposed,  that  that  was  not  an  alienation  forever,  or 
that  the  property  must  be  restored  to  the  heirs  of  the  guilty  man 
after  his  death.  The  transfer  is  absolute,  and  the  title  acquired 
in  this  way  is  as  good  for  the  holder  of  such  property  as  any  that 
is  known  to  our  laws. 

Hence  there  are  cases  constantly  occurring  in  which  punish- 
ment for  crimes  does  work  alienation  of  property,  extending 
beyond  the  life  of  the  person  convicted  and  disgraced  by  the 
crime.  Why  should  an  exception  be  made  in  favor  of  traitors 
and  rebels  ?  Is  their  crime  less  heinous  than  forgery  or  horse- 
stealing ?  Did  the  fathers  of  our  country  intend  to  deal  tenderly 
with  them ;  to  make  of  treason  a  liglit  thing;  to  hold  out  induce- 
ments and  temptations  to  it,  by  shielding  those  who  might 
endanger  the  nation's  welfare  and  imbue  their  hands  in  the 
blood  of  their  fellow-citizens  from  the  penalties  that  might  fall 
upon  other  and  lighter  offences  ?  The  question  needs  no  answer. 
And  yet  this  is  the  result  of  maintaining  that  the  Constitution- 
prohibits  the  confiscation  of  the  projjerty  of  rebels  for  a  period 
extending  beyond  their  natural  lives. 

Consider,  now,  the  absurdity  of  taking  the  real  estate   of 
rebels  in  part  punishment  of  treason,  if  we  have  no  right  to 
alienate  it  beyond  the  period  of  their  natural  lives. 
29 
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The  penalty  for  treason  being  generally  the  death  of  the 
traitor,  the  execution  of  the  sentence  of  the  law  upon  his  body 
would  be  likely  to  follow  very  soon  after  the  sentence  itself  was 
passed  upon  him.  If,  now,  we  can  forfeit  his  real  estate  only  for 
his  lifetime,  forfeiture  really  amounts  to  nothing— for  it  could 
extend  only  from  the  time  of  the  sentence  to  the  execution.  It 
would  be  no  punishment  at  all — no  damage  to  his  heirs,  and  no 
benefit  to  the  community  which  he  had  so  deeply  wronged.  We 
certainly  cannot  suppose  that  the  framers  of  our  Constitution, 
among  whom  Avere  some  of  the  best  scholars  and  the  most  learned 
lawyers  of  the  age,  could  have  intended  any  such  senseless  absur- 
dity as  this.  Nor  is  this  all;  the  clause  of  the  Constitution  in 
question  makes  no  distinction  between  personal  and  real  estate. 
The  words  are,  "  or  forfeiture  except,^^  etc.,  and  therefore  the 
^restriction,  whatever  it  be,  applies  as  well  and  with  the  same 
binding  force  to  personal  effects,  mere  chattels,  and  household 
goods,  many  of  which  perish  in  the  using,  as  to  real  estate. 

I  pass  to  another  very  important  consideration.  I  have 
several  times  alluded  to  the  general  policy  of  our  Government  to 
make  every  one  responsible  for  his  own  acts,  and  not  to  visit  the 
sins  of  the  father  upon  the  children.  And  it  is  worth  while  to 
consider  how  this  interpretation  of  the  Constitution  harmonizes 
with  that  idea,  and  secures  its  complete  realization  in  regard  to 
the  subject  of  treason  at  least.  In  England  a  man's  treason 
might  be  visited  on  his  children  in  either  of  two  ways,  as  we  have 
seen,  namely : 

1.  By  corruption  of  blood,  in  consequence  of  which  they 
could  inherit  nothing  from  him,  or  even  through  him  from  their 
ancestors. 

2.  By  bills  of  attainder  passed  after  the  death  of  the  offender, 
and  when  his  property  had  passed  into  the  hands  of  his  heirs, 
who  might  be  perfectly  innocent  of  his  crime. 

I  have  already  spoken  of  the  English  law  as  allowing  attain- 
der after  the  offender  himself  was  dead.  Now,  nothing  seems 
more  natural  than  to  suppose  the  framers  of  our  Constitu- 
tion had  these  j[)05^  mortem  visitations  upon  the  posterity  of  the 
offender  in  mind,  when  they  added  the  words  in  our  Constitu- 
tion, '^  or  forfeiture,  except  during  the  life  of  the  person  attainted!' 
Fortunatelv,  such  a  thing  as  attainder  after  the  death  of  the 
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offender  is  entirely  unknown  in  practice  in  our  country.  And 
it  does  not  appear  to  have  occurred,  very  generally  at  least,  to  the 
minds  of  our  people,  that  that  English  practice  could  have  had 
anything  to  do  with  the  insertion  of  this  limitation  to  forfeiture 
in  our  Constitution.  But  at  the  time  of  the  Eevolution,  such 
cases  were  of  comparatively  recent  occurrence.  ''Many  such 
attainders,"  says  Woodesson  (Lee,  vol.  3,  p.  G23),  "have  been 
made."  And  a  recurrence  to  English  history  shows  that  it  had 
been  a  very  frequent  resort  of  the  crown,  not  only  for  the  sake 
of  punishing  offenders,  but  as  a  means  of  supplying  the  royal 
exchequer,  and  of  providing  for  the  reward  and  ennoblement  of  a 
favorite.  In  fact,  it  was  part  and  parcel  of  the  policy  of  Avhich 
bills  of  attainder  were  another  part,  for  making  the  power  of  the 
monarchy  complete,  and  so  breaking  down  the  rights  of  the 
people  as  to  make  them  completely  and  heliilessly  submissive  to 
those  in  authority. 

Of  the  nature  and  necessity  of  this  as  a  principle  of  feudal 
tenure  and  monarchical  institutions  it  is  not  necessary  to  speak  at 
length.  There  the  landed  property  was  for  the  most  part  held 
in  large  estates  by  feudal  tenures,  and  is  a  part  of  the  policy  of 
the  kingdom.  If  a  baron  should  turn  traitor  and  die  on  the 
battle-field  in  the  act  of  committing  his  treason,  or  if  he  should 
flee  the  country  and  die  abroad,  there  would  be  no  way  for  the 
king  to  recover  what  was  essential  to  the  integrity  of  the  realm, 
except  some  process  by  which  he  could  be  attainted  after  his 
death.  The  estate  must  be  recovered  to  the  support  of  the  crown, 
and  for  that  purpose  it  must  be  taken  from  the  heirs  of  the 
traitor;  and  this  was  often  done,  in  order  that  it  might  be 
bestowed  upon  some  favorite — or  at  least  some  loyal  person,  as  a 
reward  for  services  rendered,  or  as  a  pledge  for  the  future. 

But  in  this  country  we  have  no  such  element  of  national 
policy — no  such  reason  for  disturbing  the  rights  of  the  dead  or 
the  rights  and  possessions  of  the  living.  If  a  rebel  is  to  be 
attainted,  it  must  be  while  he  lives;  if  his  property  is  to  be  for- 
feited for  his  treason,  it  must  be  while  it  is  his,  and  not  after  it 
has  passed,  by  his  death,  into  the  hands  of  his  heirs,  or  belongs 
of  right  to  other  persons. 

Now,  by  the  interpretation  which  I  suggest  for  these  words  of 
the  Constitution — "  forfeiture,  except  during  the  life  of  the  per- 
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son  attainted," — we  secure  this  beneficent  object  of  the  framers 
of  our  institutions,  and  not  witltout.  For,  on  my  interpretation, 
the  forfeiture  being  regarded  as  a  mere  act  or  mode  of  changing 
the  title  to  property,  effects  the  change  and  has  no  longer  an 
existence.  And  as  the  Constitution  requires  that  the  act  should 
take  place  while  the  offender  lives,  it  forbids  its  taking  place  after 
he  is  dead.  Otherwise,  what  was  manifestly  the  object  of  the 
framers  of  the  Constitution  and  the  obvious  policy  of  our  Govern- 
ment, would  not  be  secured.  Their  intention  would  be  only 
partly  expressed  and  not  effectually  accomplished.  But,  on  my 
view,  the  work  is  complete,  the  theory  is  fully  carried  out,  fully 
and  perfectly  expressed  in  all  its  parts  and  proportions. 

I  think  that  we  have  thus  fulfilled  the  two  conditions  of  the 
rule  laid  down  by  the  Supreme  Court  and  already  cited. 

1.  The  word  "  forfeiture,"  in  its  most  '"'  natural  sense,"  denotes 
an  act  of  alienation  or  change  of  title  to  property,  and  in  itself  no 
more  implies  a  return  or  restoration  of  the  property  to  the  party 
from  whom  it  was  lost  by  the  forfeiture,  than  a  sale,  or  any  other 
mode  of  changing  the  title  whatever. 

3.  "  The  purpose  for  which  the  word  was  used "  was  mani- 
festly to  protect  the  children  and  heirs  of  the  guilty  man  from  any 
visitation  of  his  sins  upon  them ;  from  being  held  in  any  Avay 
responsible  for  crimes  of  which  they  were  innocent,  in  which  they 
had  no  participation,  and  against  the  commission  of  which  they 
had  no  means  or  power  of  influence. 

The  loss  of  his  property,  it  is  true,  might  be  a  damage  to 
them.  And  so  would  the  loss  of  his  life  by  the  public  execution 
to  which  he  w'as  to  be  condemned.  And  in  the  same  way,  his 
want  of  capacity  to  take  care  of  his  property,  his  vices  and  prodi- 
gality, against  which  no  law  could  protect  him,  might  Impoverish 
them.  And  this  is  only  a  part  of  the  inevitable  consequences 
of  vice  and  crime — a  part,  if  one  chooses  so  to  regard  it,  of  the 
penalty  with  which  not  only  states,  in  their  sovereign  capacity, 
as  administrators  of  their  own  laws  and  sense  of  justice,  but 
society  also,  and,  we  may  add,  God,  in  his  providential  govern- 
ment of  the  world,  visits  the  offenders  against  the  laws  of  righte- 
ousness and  justice.  And  the  prospect  of  such  consequences,  as 
well  as  the  known  certainty  that  they  must  and  will  inevitaljly 
f  )llow,  are  among  the  most  powerful  motives  that  can  act  upon 


LECTURES    AND    OTHER    WRITINGS.  453 

the  human  heart  to  deter  men  from  the  commission  of  crime. 
And  in  this  view,  whatever  of  severity  there  may  seem  to  be  in 
such  a  policy,  it  is  a  severity  which  man  cannot  abolish  if  he 
would,  and  a  severity  which  he  should  not  abolish  if  he  could — 
for  it  is  but  mercy  under  the  sterner  form  of  severity — this  is 
mercy.  But  the  other  course — the  visitiug  of  the  sins  of  the 
father  upon  the  children,  after  he  has  gone  to  his  final  account, 
and  cannot  appear  to  answer  for  and  defend  himself  before  his 
earthly  tribunal,  is  only  unmitigated  and  most  unnecessary 
cruelty. 

And  there  is  something  peculiarly  appropriate  in  the  punish- 
ment of  treason  by  confiscation  of  property.  It  has  been  prac- 
tised, I  believe,  under  every  form  of  municipal  law  and  by  every 
government  that  has  existed.  For  lighter  offences  we  punish  by 
fine  and  imprisonment.  We  take  the  life  of  him  who  has  merely 
taken  the  life  of  a  fellow-man,  with  malicious  intent.  But  for 
the  man  who  has  aimed  at  the  life  of  the  nation,  not  death  only, 
but  utter  loss  of  all  civil  rights  and  privileges,  would  seem  to  be 
the  natural  aud  appropriate  manifestation  of  the  nation's  sense 
of  the  enormity  of  the  wrong  that  had  been  attempted  against 
it.  Let  the  people  feel  how  priceless  are  their  blessings  under  a 
benign  government  and  a  righteous  administration  of  laws. 
Let  them  see,  in  the  utter  destitution  and  wretchedness  to  which 
they  are  reduced  who  Avantonly  raise  the  murderous  hand  of 
treason  against  it,  how  sacred  was  that  life,  the  life  of  the 
nation,  which  they  had  imperiled — how  worse  than  the  mid- 
night assassin  and  the  highway  robber  is  he  who  commits  treason 
against  that  government  and  those  laws  which  have  been  for  him 
and  for  the  millions  of  his  fellow-men  the  source  of  all  their 
earthly  enjoyments. 

It  may  not  add  much  to  the  force  of  my  argument  to  remark, 
that  the  rebels,  with  these  same  words  in  their  Montgomery  con- 
stitution, are  applying  it  in  the  sense  for  which  I  am  arguing. 
They  are  confiscating  the  property  of  loyal  men  who  may  hap- 
pen to  own  real  estate  within  their  power,  and,  as  I  understand, 
with  no  reservation  or  remainder  to  the  heirs.  As  I  said,  the 
argument  from  that  source  may  not  be  worth  much  in  the  esti- 
mation of  loyal  men ;  but  as  this  interpretation  is  to  act  chiefly 
against  them,  they  ought  not  to  comjjlain  of  the  measure  tliey 
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give.  It  is  certainly  no  more  than  fair  that  they  should  be 
estopped  by  their  own  acts  and  compelled  to  abide  by  the  con- 
struction which  they  have  put  upon  the  law.  It  may,  indeed, 
be  hard  upon  their  children  so  to  confiscate  their  property,  but 
the  payment  of  the  expenses  of  this  war  is  a  hardship  that  must 
fall  upon  somebody;  it  must  take  somebody's  property,  and  if  it 
does  not  take  that  of  the  rebels  by  confiscation,  it  must  take  ours 
and  that  of  oui'  children  by  taxation. 

In  a  review  of  the  whole  matter,  therefore,  it  seems  to  me  that 
the  four  following  propositions  are  clearly  proved,  and  express 
the  provisions  of  our  Constitution  on  the  subject  of  attainder  and 
confiscation : 

1.  We  have  abolished  bills  of  attainder  altogether,  so  that 
there  can  be  in  this  country  no  attainder  for  treason,  except  "  on 
conviction  by  due  process  of  law." 

2.  We  have  stripped  the  execution  of  the  law  upon  the  traitor 
of  all  unnecessary  barbarities,  such  as  the  revolting  scenes 
that  attended  the  execution  of  such  persons  under  the  English 
law. 

3.  We  have  abolished  "  corruption  of  blood." 

4.  And  fourthly,  we  have  provided  that  no  man's  children 
shall  be  punished  for  his  guilt  by  forfeiture  of  their  possessions 
after  Ms  death. 

I  have  taken  no  notice  thus  far  of  the  debates  in  Congress  on 
the  passage  of  the  Confiscation  bill,  July  17th,  1862.  I  read 
them  at  the  time  and  have  refreshed  my  recollection  of  them 
since.  The  point  which  I  have  been  discussing  was  not  the  one 
that  was  prominently  before  the  minds  of  those  who  took  part 
in  the  discussion.  They  were  considering  confiscation  as  a  war 
measure.  Still,  however,  the  point  was  brought  uj)  in  the  col- 
loquy between  Senators  Collatner,  Doolittle,  and  Hale,  on  the  23d 
of  April,  1862.  Mr.  Hale  took  the  view  which  I  have  been 
endeavoring  to  maintain  in  this  letter.  Senator  Collamer  asks, 
"  Would  it  not  be  strange  if,  in  framing  the  Constitution,  those 
who  made  it  should  have  taken  such  pains  to  take  care  of  fee- 
tail  estates,  of  which  there  were  but  few  here,  and  let  the  great 
body  of  estates  in  fee-simple  be  forfeited?"  The  simple  answer 
is,  that  they  did  not.  They  were  not  taking  care  of  estates  at  all, 
but  of  the  rights  of  men,  and  they  abolished  the  old  doctrine  of 
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corruption  of  blood  and  forfeiture  after  the  death  of  the  traitor, 
in  order  to  protect  the  rights  of  innocent  heirs.  That  is  just  tlie 
difference  between  our  pohcy  and  the  English.  They  legislate  to 
protect  estates ;  we  to  protect  men.  Still,  however,  the  general 
opinion  seemed  to  be  against  the  views  entertained  by  Mr. 
Hale. 

I  r.m  inclined  to  think,  that  the  act  of  1790  has  done  more 
than  the  words  of  the  Constitution  themselves  to  produce  the 
general  impression  Avith  regard  to  confiscation.  Something  of 
the  same  kind  of  views  have  been  entertained  in  regard  to  the 
naturalization  of  foreigners.  Thus  Duer  (Const.  Jurisprudence, 
p.  398),  and  other  authors  on  the  Constitution  speaks  of  its  "  not 
authorizing  any  but  white  persons  to  become  citizens"  (the 
capitals  are  Duer's),  when  not  the  Constitution,  but  the  act  of 
1794,  limits  naturalization  to  whites  of  foreign  birth.  The  Con- 
stitution says  nothing  about  the  color  of  citizens,  whether  natural- 
born  or  naturalized. 

But  be  the  origin  and  cause  of  this  prevalent  opinion  what  it 
may,  the  opinion  prevailed  in  the  Senate,  and  it  was  to  meet 
and  accommodate  the  feeling  that  grew  out  of  it  that  the  joint 
resolution  of  the  two  houses  of  Congress  was  passed,  limiting 
the  effect  of  the  forfeiture  of  real  estate.  The  phraseology  of 
that  resolution  is  worthy  of  notice.  It  says,  "Nor  shall  any 
punishment  or  proceeding  nnder  said  act  be  so  construed  as  to 
work  forfeiture  of  the  real  estate  of  the  offender  heyond  Us  natural 
lifer 

But  why  make  the  discrimination  between  real  and  personal 
estate  ?  It  is  true  that  it  is  easy  to  identify  and  restore  the  one, 
and  difficult,  if  not  impossible,  to  restore  the  other.  But  the 
Constitution  makes  no  such  distinction.  Nor  did  the  English  law, 
so  far  as  I  have  been  able  to  discover.  Comyn  says  (Digest,  vol. 
4,  p.  223),  "  If  the  owner  is  attainted  for  high  treason,  he  forfeits 
all  his  lands  and  tenements,  goods  and  chattels."  Even  when 
there  was  no  corruption  of  blood,  the  land  held  in  fee-simple 
Avas  forfeited  to  the  king  for  a  year  and  a  day,  and  after  that  it 
escheated  to  the  lord,  and  the  alienation  from  the  offender  and 
his  heirs  was  as  absolute  as  if  there  had  been  only  simple  confis- 
cation. If,  therefore,  constitutional  scruples  were  the  ground  of 
this  resolution,  it  is  difficult  to  see  why  it  should  have  taken  this 
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form.  If  the  Constitution  intended  to  prohibit  forfeitures  wliich 
should  ahenate  property  beyond  the  lifetime  of  the  offender,  this 
resolution  does  not  go  far  enough.  It  should  protect  personal 
jjroperty  as  well  as  real. 

Another  remark  occurs  in  comparing  the  words  of  the  resolu- 
tion with  those  of  the  Constitution.  The  words  of  the  Consti- 
tution are,  "  forfeiture  except  during  the  life.^'  The  words  of  the 
resolution  are,  ^^  beyond  his  natural  life."  Here  is  a  manifest 
discrepancy.  If  Congress  meant  the  same  as  the  framers  of  the 
Constitution,  Avhy  depart  from  their  words  ?  I  don't  think 
they  could  find  better  ones.  But  the  words  of  the  Constitution, 
as  I  have  argued,  intended,  simply,  that  forfeiture  is  an  act 
which,  by  the  Constitution,  cannot  take  place  except  during  the 
life  of  the  offender,  how  long  soever  its  consequences  may  last — 
while  the  words  of  the  resolution  imply  by  "  forfeiture,"  not  the 
act,  but  the  consequences  of  the  act;  since  these  could,  but  that 
could  not,  by  its  very  nature,  last  beyond  the  moment  when  it 
became  complete.  This  discrepancy  is  certainly  significant,  and 
shows,  it  seems  to  me,  most  clearly  and  conclusively,  that  either 
Congress  did  not  pass  this  resolution  out  of  regard  to  the  restric- 
tion of  the  third  clause  of  the  third  article  of  the  Constitution, 
or  else  that  they  had  in  their  minds,  as  the  meaning  of  the  clause, 
an  idea  which  the  framers  of  the  Constitution  never  intended  to 
express  by  the  words  which  they  used. 

And  this  brings  me  again  to  the  opinions  already  expressed, 
namely,  that  the  prevalent  views  on  the  subject  are  based  on  tlic 
act  of  1790,  rather  than  upon  the  Constitution  itself.  In  passing 
that  act,  just  as  in  providing  for  the  naturalization  of  foreigners. 
Congress  clearly  did  not  aim  to  interpret  the  Constitution  and  to 
go  to  the  utmost  extent  which  it  would  allow.  They  aimed 
rather  to  keep  clearly  within  its  prescribed  limits,  leaving  a 
reserve  of  power  for  more  pressing  necessities  and  greater  emer- 
gencies. 

I  am  well  aware  of  the  grand  principle  declared  by  the 
Supreme  Court  (1  Cranch,  299),  tliat  any  usage  under  the  Con- 
stitution which  arose  at  the  time,  and  has  been  continued  ever 
since,  as  an  interpretation  of  the  Constitution,  will  fix  upon  it  a 
meaning  that  ought  not  ever  to  be  departed  from.  But  the 
statutes  just  referred  to  cannot  be  regarded  in  the  light  of  an 
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exposition  or  interpretation  of  the  Constitution,  although  they 
were  passed,  in  part  at  least,  by  men  who  had  participated  in  the 
formation  of  that  instrument.  They  are  an  expression  of  their 
sense  of  its  meaning,  so  far  as  those  acts  imply  a  belief  on  their 
part  that  they  had  a  right  to  pass  such  acts — that  is,  acts  limiting 
the  punishment  of  treason  to  the  death  of  the  offender  without 
forfeiture  of  his  property,  and  naturalization  to  white  persons  of 
European  descent.  But  those  acts,  neither  by  their  phraseology 
nor  by  the  act  of  passing  them,  imply  any  doubt  on  the  part  of 
the  men  who  composed  those  Congresses,  that  they  had  a  right 
to  go  further  and  alienate  property,  real  as  well  as  personal,  by 
forfeiture  to  the  Government  and  its  use  forever. 

I  have  discussed  this  question  simply  as  a  matter  of  interpre- 
tation of  the  meaning  of  the  Constitution.  I  have  said  nothing, 
and  I  do  not  intend  to  say  anything,  of  the  expediency  of  apply- 
ing what  I  conceive  to  be  clearly  within  the  power  of  Congress 
to  those  who  are  now  in  open  resistance  against  the  General  Gov- 
ernment. I  should  certainly  be  disposed  to  deal  as  tenderly  as 
any  one  Avith  the  masses  of  the  people  who  have  been  drawn  into 
this  most  unnecessary  rebellion.  But  of  this  I  did  not  design  to 
speak.  Let  us  suppress  this  rebellion,  as  I  have  no  doubt  we 
shall,  and  we  may  congratulate  ourselves  and  the  world  upon  the 
ultimate  and  linal  triumph  of  the  principles  of  political  freedom 
and  self-government — a  government  which  is  "'  of  God  and  not 
of  men,"  and  under  which,  in  the  language  of  the  Declaration  of 
Independence,  "  all  men  are,"  in  fact  as  well  as  in  theory,  "  created 
equal,  and  endowed  by  their  Creator  with  the  inalienable  rights 
of  life,  liberty,  and  the  pursuit  of  happiness." 

And  in  conclusion,  my  dear  Judge,  permit  me  to  say,  that  I 
should  hardly  have  undertaken  the  discussion  of  subjects  which 
properly  belong  to  your  profession,  but  for  the  consideration  that 
we  live  in  troublous  times,  when  our  country  is  in  need  of  the 
services  of  all  her  loyal  sons— in  times  when  we  should  not  be 
too  fastidious  about  mere  forms  of  decorum  and  professional 
courtesy — when  he  who  can  say  a  word  or  do  a  deed  for  his  coun- 
try's cause  should  not  withhold  his  hand.  I  have  not  so  learned 
Christianity  as  to  understand  how  one  can  be  faithful  to  his  God, 
who  is  not  loyal  to  his  country,  and  who,  after  his  duty  to  his 
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God,  will  not,  ia  every  hour  of  her  peril  and  of  her  need,  rush 
to  her  service. 

I  have  the  honor  to  be,  my  dear  Judge,  your  friend  and  fel- 
low-servant, in  the  service  of  God  and  our  country, 

W.  D.  WiLSOK. 

Geneva,  N.  Y.,  March  21,,  1SG3. 


Geneva,  March  29, 1S63. 
Eev.  W.  D.  WiLSOir,  D.D. 

Dear  Sir  : — I  have  read  your  discussion  of  the  punishment 
of  treason,  in  the  form  of  a  letter  addressed  to  me,  Avith  great 
interest  and  satisfaction.  You  are  entirely  correct  in  saying  that 
your  views  accord  witli  mine  on  that  subject,  and  it  gives  me 
pleasure  to  learn  that  my  suggestions  have  been  of  service  to  you 
in  your  investigation  of  it. 

Our  fathers,  in  framing  our  Constitution,  have  provided  for 
us  a  humane,  yet  efficient  mode  of  punishing  treason.  In  this,  as 
in  everything  else,  they  have  done  well.  To  enable  us  to  under- 
stand the  mode  they  have  marked  out  for  punishing  this  highest 
of  crimes,  we  must  bring  to  view  and  keep  before  us  the  modes 
in  Avhich  it  was  punished  in  England  when  our  Constitution  was 
adopted. 

At  that  time  treason  was  punished  in  England  in  two  ways: 
one  by  trial  and  conviction  of  the  traitor  in  a  court  of  law,  the 
other  by  an  act  of  parliament  denouncing  his  guilt  and  punish- 
ment. 

These  acts  of  parliament,  called  "bills  of  attainder,"  were 
passed  against  traitors,  both  living  and  dead,  and  denounced 
punishments,  more  or  less  severe,  according  to  the  estimate 
which  the  parliament  who  passed  the  act  formed  of  the  crime 
of  the  person  against  whom  it  was  passed. 

"When  a  traitor  was  tried  in  court,  found  guilty  by  a  jury,  and 
judgment  pronounced  against  him,  forfeiture  to  the  crown  of  his 
property,  real  and  personal,  and  corruption  of  his  blood  followed, 
among  other  disabilities,  as  legal  sequences  of  the  judgment 
against  him.  When  a  traitor  was  condemned  and  punished  by 
an  act  of  parliament,  the  punishment  was  such  as  the  parliament 
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saw  fit  to  denounce.  In  cuse  the  traitor,  thus  condemned  and 
punished,  was  living  when  the  act  was  passed,  the  judgment 
denounced  against  him  was  generally,  and  almost  always,  death, 
forfeiture  of  his  property  real  and  personal,  and  corruption  of 
his  Ijlood ;  and  in  case  the  traitor,  thus  condemned  and  punished, 
was  dead  when  the  act  was  passed,  the  judgment  denounced 
against  him  was  forfeiture  of  his  property  real  and  personal, 
which  he  owned  when  in  life,  and  corruption  of  his  blood. 

In  these  modes  of  punishing  treason,  which  prevailed  in  Eng- 
land when  our  Constitution  was  adopted,  three  things  were  most 
unjust  and  cruel.    They  were, 

First.  Condemning  and  punishing  a  man  by  a  legislative  act, 
which  not  only  adjudged  him  guilty  without  giving  him  an 
opportunity  for  defence,  but  declared  his  acts  criminal  after  they 
had  been  committed. 

Second.  The  blood  of  the  traitor  was  corrupted,  which  inflicted 
an  injury  only  on  his  innocent  heirs. 

Tliird.  Passing  an  act  of  attainder  against  a  man  after  he  was 
dead,  and  forfeiting  his  property  to  the  crown  after  it  had  passed 
by  descent  to  his  heirs,  and  thus  punishing  his  innocent  heirs 
and  them  only. 

Our  fathers  determined  that  none  of  these  three  iniquities 
should  be  practised  under  the  government  they  formed  for  us. 
They  put  an  end  to  the  first  one  by  the  clause  in  the  Constitu- 
tion which  declares  that  "No  bill  of  attainder  or  e;» ^jos^f /«ci'o 
law  shall  be  passed ; "  and  to  the  second  and  third  ones  by  the 
clause  which  declares  that  "No  attainder  of  treason  shall  work 
corruption  of  blood  or  forfeiture,  except  during  the  life  of  the 
person  attainted." 

The  Constitution  confers  on  Congress  "  power  to  declare  the 
punishment  of  treason."  This  enables  Congress,  by  prospective 
legislation,  to  occupy  the  whole  range  of  punishment  against 
traitors,  and  denounce  upon  them  the  loss  of  life,  liberty, 
property,  and  all  civil  rights.  The  only  restriction  on  the  exer- 
cise of  this  power  confines  it  to  the  guilty  traitor  himself,  and 
does  not  allow  it  to  reach  his  innocent  heirs  by  corrupting  his 
blood,  or  forfeiting  his  property  after  he  is  dead. 

It  appears  by  a  message  from  the  President  to  Congress  after 
the  confiscation  act  was  submitted  to  him  for  approval,  that  in 
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Ills  opinion  the  clause  in  the  Constitution,  viz.,  ''  or  forfeiture, 
except  during  the  Hfe  of  the  person  attainted,"  limited  the  power 
of  Congress  in  declaring  the  punishment  of  treason  to  a  forfeiture 
of  a  traitor's  life  interest  in  his  real  estate ;  or  in  other  words,  that 
a  forfeiture  of  his  real  estate  should  not  operate  upon,  or  affect 
such  estate  beyond  the  period  of  his  life.  Although  the  Presi- 
dent in  his  message  remarks,  "  that  the  provision  in  the  Consti- 
tution, put  in  language  borrowed  from  Great  Britain,  applies 
only  in  this  country,  as  I  understand,  to  real  or  landed  estate," 
yet,  with  tlie  most  profound  respect  for  so  high  an  authority, 
and  with  great  diffidence  in  my  own  professional  knowledge 
and  research,  I  must  say,  that  I  neither  know,  nor  can  find, 
anything  written  or  spoken  in  this  country  or  in  England  show- 
ing, or  tending  to  show,  that  this  clause  of  the  Constitution 
relates  only  to  real  property,  and  does  not  apply  to  personal. 
There  is  no  intimation  of  any  such  distinction  in  the  Constitu- 
tion ;  nor  does  there  appear  to  be  any  reason  why  the  personal 
property  of  a  traitor  should  be  forfeited  absolutely,  and  his  real 
property  only  qualifiedly.  I  speak  on  this  subject  freely,  as  I  am 
sure  there  are  no  gentlemen  in  this  country  who  would  be  more 
ready  to  admit,  and  if  in  their  power  correct,  an  error,  than  our 
true  and  faithful  President  and  his  learned  and  able  legal 
adviser. 

The  error  which  has  arisen  respecting  this  clause  of  the  Con- 
stitution proceeds  probaljly  from  two  sources — one,  in  not  giving 
due  consideration  to  the  cruel  and  unjust  mode  of  punishing 
treason,  which  it  was  intended  to  prohibit — the  other,  in  omit- 
ting to  ascertain  and  duly  regard  the  true  meaning  and  legal 
effect  of  the  terra  ^^ forfeiture P  Scarcely  any  word  occurs  more 
frequently  in  the  system  of  jurisprudence  which  prevails  in  this 
countiy  and  England.  Long  before  our  Constitution  was  adopted, 
it  had  acquired,  and  still  has,  a  clear,  definite,  and  well-estab- 
lished meaning.  It  simply  and  solely  means  a  mode  of  changing 
title  to  property.  It  expresses  an  act  by  which  title  to  property 
passes  from  one  to  another.  It  has  all  the  cliaracteristics  of  a 
bill  of  sale  of  personal  proi)erty,  and  a  conveyance  of  real  estate ; 
and  with  one  exception  is  identical  with  them.  When  title  to 
property  is  changed  by  bill  of  sale  or  conveyance,  the  owner  parts 
with  it  voluntarily  for  a  consideration  received.      "When  it  is 
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changed  by  forfeiture,  the  title  is  taken  from  the  owner  against 
his  will,  to  punish  him  for  his  crime.  But  in  each  case  the  act 
of  changing  title  is  in  itself  single,  complete,  and  finally  ended  as 
soon  as  performed.  If  we  should  substitute  in  the  clause  of  the 
Constitution  in  question,  the  meaning  and  legal  effect  of  the  word 
"forfeiture,"  in  the  place  of  the  word  itself,  the  clause  would  then 
read  as  follows:  '"  Or  take  from  a  traitor  his  title  to  his  property, 
except  during  his  life."  On  such  a  reading  it  is  quite  clear,  that 
no  more  appropriate  terms  could  be  used  to  prohibit  taking  his 
property  from  his  heirs  after  his  death.  Giving,  therefore,  to  the 
word  "forfeiture  "  its  true  meaning  and  legal  effect,  there  would 
seem  to  be  no  doubt  about  the  construction  of  this  clause  of  the 
Constitution,  and  about  the  purpose  for  which  our  fathers  intro- 
duced it  into  that  sacred  instrument 

It  is  deeply  to  be  regretted  that  the  resolution  explanatory  of 
the  confiscation  act  Avas  ever  passed,  and  if  it  was  necessary  to 
pass  it,  that  it  was  not  passed  in  the  very  words  of  the  Constitu- 
tion. As  passed,  it  reads  thus:  "Nor  shall  any  punishment 
or  proceedings  under  said  act  be  so  construed  as  to  work  a  for- 
feiture of  the  real  estate  of  the  offender  beyond  his  natural 
life." 

The  passage  of  this  resolution  was,  beyond  all  question  or 
doubt,  intended  to  prevent  the  confiscation  act  from  being  exposed 
to  the  charge  of  violating  the  clause  of  the  Constitution  in  ques- 
tion, by  subjecting  the  provisions  of  it  to  the  constitutional 
restriction,  although  the  language  of  the  resolution  may  express 
a  limitation  upon  the  act,  which  the  clause  of  the  Constitution 
does  not  require. 

If  the  act  violates  the  Constitution,  it  does  so  as  fully  and 
efiectually  with  as  without  the  explanatory  resolution ;  for  the 
act  forfeits  absolutely  the  personal  property  of  the  rebels,  and 
unless  it  can  be  shown  that  this  kind  of  property  is  excluded  from 
the  operation  of  this  clause  of  the  Constitution,  while  real  estate 
is  not,  the  confiscation  act  clearly  violates  it.  But  as  the  inten- 
tion of  Congress  in  passing  the  joint  resolution  is  manifest,  viz., 
to  conform  the  act  to  the  Constitution ;  our  courts  will  probably 
apply  to  the  subject  the  well-settled  rule  of  the  construction  of 
statutes,  which  requires  courts  to  carry  into  effect  the  intention 
of  the  Legislature,  and  hold  that  the  joint  resolution  means  the 
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same  thing  as  tlie  clause  in  the  Constitution;  and  thus  our  con- 
fiscation act  will  accomplish  the  great  and  salutary  objects  which 
Congress  designed  to  effect  by  its  enactment. 

The  variety  of  views,  the  protracted  discussions,  and  the  late 
day  of  the  session  on  which  the  joint  resolution  was  passed, 
probably  prevented  the  new  phase  of  the  subject  presented  by  the 
President  from  receiving  that  full  and  thorough  investigation 
which  it  would  have  received  under  other  circumstances. 

The  acts  of  our  thirty-seventh  Congress  Avill  fill  a  volume  in 
our  national  history,  unsurpassed  by  those  of  any  Congress  since 
the  adoption  of  the  Constitution,  not  even  excepting  the  first 
one.  The  faithful,  wise,  and  patriotic  labors  of  the  majority  will 
give  every  member  of  it  an  enduring  place  in  the  hearts  of  his 
countrymen,  and  his  name  will  be  remembered  and  honored  as 
long  as  our  national  flag  waves 

"  O'er  the  land  of  the  free  and  the  home  of  the  brave." 

The  wonder  is  not,  that  a  single  resolution  may  have  passed 
near  the  close  of  a  long  and  laborious  session,  without  a  close 
scrutiny  of  its  language,  and  a  full  and  thorough  investigation 
of  its  bearings ;  but  the  wonder  is  that  a  Congress,  sitting  and 
deliberating  as  the  thirty-seventh  Congress  did,  amid  a  terrific 
civil  war,  could  have  fully  met  every  want  of  the  nation,  and 
adopted  every  measure  Avhich  the  honor,  interests,  and  safety  of 
the  country  required. 

Kespectfully,  your  obedient  servant, 

Samuel  A.  Foot. 

ADDENDA. 

The  following  facts  and  points  are  submitted  as  worthy  of 
consideration  in  further  illustration  and  confirmation  of  the  fore- 
going argument : 

I.  Bills  of  attainder  were  in  use,  and  attainder  after  the  death 
of  the  traitor  was  also  provided  for  by  statute,  in  this  country, 
before  the  adoption  of  the  Constitution. 

1.  The  Constitution  of  some  of  the  states,  as  Xew  York, 
1777,  for  example,  allowed  of  bills  of  attainder  in  certain  cases ; 
and  confiscations  of  property  owned  by  torics  had  been  made  in 
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several  of  the  states,  as  New  York,  Pennsylvania,  Virginia,  and 
New  Jersey. 

2.  A  bill  of  attainder  was  passed  in  New  York,  Oct.  22,  1779, 
which  also  provided  for  the  attainder  of  persons  afte?'  their  death, 
as  well  as  when  in  life,  and  the  forfeiture  of  all  the  property 
which  they  owned  at  the  time  of  their  death.  (See  also  John- 
son's Cases,  vol.  2,  3G7 ;  Jackson  vs.  Sands.) 

3.  Although  some  or  all  these  state  constitutions  and  laws 
abolished  corruption  of  blood,  they  placed  no  restrictions  upon 
forfeiture. 

II.  Forfeitures  under  these  laws  worked  perpetual  alienation 
of  property  or  title. 

1.  This  was  expressly  declared  in  New  York.  (See  Johnson's 
Cases,  vol.  2,  236 ;  Sleight  vs.  Kane.) 

2.  The  subject  of  confiscation  and  forfeiture  for  treason  was 
often  before  the  Continental  Congress,  with  reference,  to  the  res- 
toration of  the  lands  of  the  tories  which  had  been  confiscated. 
Several  of  the  states  remonstrated  against  restoration.  Madison, 
Hamilton,  and  others,  believed  the  people  would  never  consent  to 
such  a  measure,  though  England  might  demand  it  as  a  condition 
of  peace.  (See  Debates,  1783,  Jan.  16th,  March  12th,  13th,  14th, 
15th,  20th,  May  9th,  20th.) 

These  facts  show  that  the  doctrine  of  limited  or  restricted 
forfeiture  for  treason  was  not  then  prevalent  or  generally  accepted 
by  the  people  and  statesmen  of  our  country. 

III.  There  has  been  no  tendency  in  the  English  legislation  to 
restrict  forfeiture  for  treason  to  a  mere  alienation  for  the  lifetime 
of  the  traitor. 

1.  In  1814,  Sir  Samuel  Romilly  succeeded  by  statute  (54  Geo. 
III.,  c.  145),  in  abolishing  corruption  of  blood  in  all  cases,  except 
treason.  (See  Dodsley's  English  Annual  Register,  1814,  p.  110.) 
And  by  statute  (3  and  4  Will.  IV.,  c.  106,  §  10),  corruption  of 
blood  in  cases  of  treason  also  was  abolished. 

But  there  has  been  no  effort  in  England,  so  far  as  is  known, 
to  limit  the  alienation  by  forfeiture  for  treason.  The  statute  of 
7  Anne,  c.  21,  passed  in  reference  to  the  adherents  of  the  Preten- 
der, which,  however,  was  never  carried  into  effect,  and  Avas 
repealed  by  39  Geo.  III.,  c.  93,  only  aimed  to  abolish  corruption 
of  blood. 
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A  very  able  discussion  of  that  clause  in  tlie  Federal  Constitution  wliicb. 
relates  to  the  forfeiture  of  property  belonging  to  persons  attainted  of  treason, 
has  been  published  at  Albany  in  two  letters,  one  from  Professor  Wilson,  of 
Geneva  College,  and  the  other  from  Judge  Foot.  Professor  Wilson  inquires, 
both  what  was  the  particular  intent  of  this  provision  at  the  time  it  %vas 
adopted,  and  what  would  be  a  reasonable  interpretation  of  its  language  if 
adopted  even  now.  Considering  it  in  both  respects,  he  comes  to  the  conclu- 
sion that  the  intention  of  those  who  framed  the  Constitution  was  to  pro- 
hibit the  legislative  power  from  punishing  treason  in  the  absurd  way  known 
in  England,  after  the  death  of  the  offender,  by  depriving  his  heirs  of  the 
property  which  had  descended  to  them.  The  letter  of  Judge  Foot  is  a  briefer 
statement  of  the  argument,  and  confirms  the  conclusions  of  Professor 
Wilson. 

The  clause  of  the  Constitution  directing  that  "  no  attainder  of  treason 
shall  work  corruption  of  blood  or  forfeiture,  except  during  the  life  of  the 
person  attainted,"  does  not,  by  any  sort  of  necessity,  imply  that  the  person 
attainted  of  treason  shall  only  forfeit  a  life-estate  in  his  property.  If  it  did, 
then  it  is  very  clear,  as  Professor  Wilson  shows,  that  it  would  relate  full  as 
much  to  personal  as  to  real  estate.  If  a  traitor  owned  a  thousand  dollars  in 
bank  stock,  or  in  goods  of  any  sort,  the  Government  could  only  confiscate  the 
use  of  them  for  the  period  which  should  yet  elapse  before  his  death.  On  his 
death,  his  bank  stock,  his  carriages  and  horses,  his  household  furniture,  silver 
forks  included,  and  his  bonds  and  promissory  notes,  would  revert  to  his  heirs. 
This  is  so  preposterous  an  interpretation  of  the  Constitution  that  nobody  pre- 
tends to  set  it  up,  and  yet  we  must  adopt  it  if  we  insist  that  "  forfeiture  dur- 
ing the  life  of  the  person  attainted"  means  the  forfeiture  of  a  life-estate  in 
the  traitor's  property. 

We  must,  therefore,  look  for  some  other  construction  of  the  clause.  The 
history  of  English  law  supplies  one.  It  was  often  the  practice,  Avhen  our 
Constitution  was  framed,  to  punish  treason  in  England  by  attainting  the 
blood  of  the  traitor  in  such  a  manner  as,  even  after  his  death,  to  deprive  his 
heirs  of  the  property  transmitted  to  them.  The  framers  of  our  Constitution 
resolved  that  this  should  never  be  done  by  our  laws.  They  therefore 
directed,  in  substance,  that  the  punishment  of  forfeiture  or  confiscation 
should  only  be  inflicted  during  the  lifetime  of  the  person  attainted.  After 
he  had  died,  and  the  property  he  possessed  had  passed  to  his  heirs,  they 
were  not  to  be  deprived  of  it.  Nor  were  they  to  lose  the  right  of  inheriting 
through  him  property  which  had  never  come  into  his  possession.  If  his 
property  was  to  be  confiscated  for  treason  it  was  to  be  confiscated  during  his 
lifetime. 

Other  considerations  are  dwelt  upon,  showing  the  improbability  that  the 
framers  of  the  Constitution  intended  to  favor  the  offence  of  treason  by  pre- 
scribing so  ineffectual  a  punishment  for  the  conspirator  against  the  liberties 
of  his  country  as  is  implied  in  sparing  and  protecting  his  property  for  the  use 
of  his  family.    The  authors  of  the  pamphlet  have  put  the  question  in  such  a 
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light  tliat  it  seems  to  us  tliere  can  be  no  room  for  donbt  as  to  the  real  mean- 
ing of  the  framers  of  our  Constitution.  The  pamphlet  is  entitled  "  Attainder 
of  Treason,  or  the  Confiscation  of  the  Property  of  Rebels."  A  few  copies 
are  to  be  had  at  this  office. — TJie  Ecening  Post,  Monday  Evening,  May  11, 
1863. 

The  attention  of  Congress,  we  hope,  will  be  directed  by  some  of  its  mem- 
bers, at  an  early  period  in  the  session,  to  the  necessity  of  amending  such  of  its 
recent  legislation  as  restricts  the  confiscation  of  real  estate  in  cases  of 
treason,  to  a  term  commensurate  with  the  life  of  the  criminal.  We  do  not 
much  wonder  that  the  language  of  the  Constitution  in  regard  to  forfeitures 
for  treason  should  at  first  have  caused  many  persons,  and  among  them  Mr. 
Lincoln,  to  hesitate.  A  fuller  examination  of  the  question,  however,  has  in 
the  minds  of  most  men  removed  all  doubt  on  the  subject.  In  speaking  of 
"  attainder  for  treason  working  corruption  of  blood  or  forfeiture,"  the  Con- 
stitution employs  language  which  in  this  country  has  become  fairly  obso- 
lete, and  such  as  requires  a  recourse  to  history  in  order  to  make  its  meaning 
clear. 

This  was  done  very  ably  some  eight  months  since,  in  a  pami>hlet  written 
by  Professor  Wilson  and  Judge  Foot,  of  Geneva,  in  this  state.  They  showed 
that  it  was  formerly  the  practice  in  England  for  parliament  to  pronounce  per- 
sons guilty  of  treason  after  their  death,  and  to  declare  their  blood  so  tainted 
and.  corrupted  by  this  crime  that  they  could  not  transmit  an  inheritance  to 
their  descendants.  By  means  of  this  pretext  their  heirs  were  deprived  of 
the  property  which  would  otherwise  be  theirs  by  the  law  of  inheritance. 
This  was  the  abuse — and  a  grave  abuse  it  really  was — which  the  Constitu- 
tion intended  to  prohibit ;  and  in  referring  to  it,  the  peculiar  technical  lan- 
guage of  bills  of  attainder  was  employed.  If  the  framers  of  the  Constitution 
had  meant  simply  to  protect  real  estate  from  confiscation  for  the  crime  of 
treason,  except  for  a  term  of  years  corresponding  with  the  lifetime  of  the 
delinquent,  they  would  assuredly  have  said  so  in  so  many  words.  They 
would  have  said,  "  No  landed  or  real  estate  shall  be  forfeited  for  the  crime  of 
treason  for  a  longer  time  than  the  life  of  the  delinquent,"  or  some  such  plain 
and  clear  statement  of  the  matter.  On  the  contrary,  having  in  \iew  only  the 
absurdity  and  hardship  of  passing  acts  of  attainder  after  the  death  of  the 
individual,  in  order  to  gain  a  iiretence  for  seizing  upon  the  property  of  his 
heirs,  they  adopted  a  provision  declaring  that  "  no  attainder  of  treason  shall 
work  corruption  of  blood  or  forfeiture,  except  during  the  life  of  the  person 
attainted." 

This  view  of  the  question  has  been  taken  in  a  recent  case  by  Judge- 
Underwood,  of  the  United  States  District  Court  for  the  Eastern  District  of 
Virginia,  a  pretty  full  abstract  of  whose  opinion  we  published  the  other  day. 
After  the  light  which  these  discussions  have  shed  upon  the  subject,  we  see 
no  occasion  for  Congress  to  hesitate  in  visiting  the  crime  of  treason  with  a 
punishment  somewhat  proportioned  to  its  enormity.  It  will  strike  all  men. 
of  the  ordinary  compass  of  understanding  as  very  strange  if  the  Government, 
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after  snstaininnr  snch  enormous  losses  in  her  citizens  slain,  and  in  laer  re- 
sources poured  out  without  stint  to  defend  the  Union,  should  find  that  it  has 
no  power  to  make  the  rebels  contribute  in  some  small  degree  from  their 
princely  possessions  to  the  vast  expenses  it  has  sustained,  hut  must  content 
itself  with  the  usufruct  of  their  extensive  plantations  on  condition  of  re- 
storing them  imdamaged  to  their  heirs.  To  suppose  that  the  framers  of  our 
Constitution  intended  to  place  the  Government  in  tliis  position  of  impotency 
is  to  impeach  their  common  sense. 

Again,  it  has  heen  well  argued  that  if  the  Constitution,  in  case  of  treason, 
prohibits  the  forfeiture  of  more  than  a  life-estate  in  lands,  the  prohibition 
extends  equally  to  personal  estate — to  money,  to  stocks,  to  movables  of 
every  sort.  If  ten  thousand  dollars  of  bank  stock  be  confiscated,  the  Govern- 
ment must  content  itself  with  taking  the  chvidends  during  the  hfe  of  the 
present  Slidell  and  the  Benjamin  for  the  time  being,  and  after  they  are  worn 
out  and  sleep  with  their  fathers,  must  hand  over  the  certificates  to  the 
younger  Slidells  and  the  juvenile  Benjamins.  If  it  gets  hold  of  a  few 
thousand  dollars  in  gold  from  the  hoard  of  some  wealthy  rebel,  and  causes  it 
to  pass  through  the  formalities  of  confiscation,  it  can  take  the  interest  of  the 
money  merely  while  the  rebel  lives,  and  is  bound  to  deliver  the  principal  to 
his  heirs  as  soon  as  he  dies.  The  language  of  the  Constitution  includes 
as  well  personal  as  real  estate,  treasury  notes  as  clearly  and  distinctly  as 
houses,  carriages  and  horses,  herds  and  flocks,  as  well  as  lands.  These  can 
all  be  forfeited  only  for  the  lifetime  of  the  traitor,  or  else  the  construction  we 
are  considering  is  manifestly  a  false  one. 

This  single  consideration  reduces  the  interpretation  which  favors  only  a 
temporary  forfeiture  to  an  absolute  absurdity.  Congress  should  vindicate 
its  claim  to  the  possession  of  ordinary  sanity  by  repealing  instantly  all  the 
previous  legislation  which  favors  that  theory.  Plausible  as  it  might  have 
seemed  to  a  hasty  examination,  it  has  become  an  exploded  fallacy,  and 
should  be  swept  aside  into  that  repository  of  political  rubbish  which  contains 
the  doctrines  of  nullification  and  the  right  of  secession. — IVie  EDening  Post, 
Saturday  Evening,  December  13, 1863. 

The  constitutional  restrictions  upon  attainder  and  forfeiture  for  treason 
against  the  United  States,  and  especially  their  effect  with  refei-ence  to  the 
recent  confiscation  act,  are  learnedly  discussed  in  a  joint  pamphlet  by  Pro- 
fessor W.  D.  Wilson,  of  Hobart  College,  and  the  Hon.  Samuel  A.  Foot,  of 
Geneva.  These  gentlemen  agree  in  the  opinion,  that  the  clause  of  the  Con- 
stitution which  lias  been  supposed  to  limit  the  power  of  Congress  to  confisca- 
tion of  the  life-interest  of  traitors  in  their  property,  is  susceptible  of  a  dif- 
ferent interpretation.     The  argument  presented  is  in  substance  as  follows  : 

The  punishment  of  treason  in  England  at  the  time  of  the  adoption  of  our 
Constitution  was  by  trial  and  conviction  of  the  traitor  in  a  court  of  law,  or 
by  an  act  of  parliament  called  a  bill  of  attainder,  which  might  be  passed 
against  a  traitor  living  or  dead.  If  living,  he  was  generally  adjudged  to 
death,  forfeiture  of  property  and  corruption  of  blood  being  part  of  the  sen- 


LECTURES  AND  OTHER  WRITINGS.  4G7 

tence.  If  dead,  be  was  still  condemned  to  suffer  in  property  and  blood  as 
before.  This  punishment  was  manifestly  unjust  in  that  it  was  a  legislative 
act,  and  because  the  penalty  was  iu  fact  imposed,  not  on  the  criminal,  but  on 
his  innocent  heirs.  The  Constitution  of  the  United  States  undertook  to 
remedy  the  injustice,  by  declaring  first,  that  "no  bill  of  attainder  or  ex  post 
facto  law  shall  be  passed,"  and  secondly,  that  "  no  attainder  of  treason  shall 
work  corruption  of  blood  or  forfeiture,  except  during  the  life  of  the  person 
attainted."  It  confers  on  Congress  the  power  to  declare  the  punishment  of 
treason,  subject  to  these  restrictions.  The  question  therefore  under  the  con- 
fiscation act  must  depend  on  the  interpretation  of  the  second  clause  above 
quoted. 

Judge  Foot  is  of  opinion  that  the  prevalent  error  concerning  it  has  arisen 
from  a  failure  to  appreciate  its  intent  to  prohibit  the  cruel  and  unjust  punish- 
ment of  treason  which  the  English  law  then  inflicted,  and  from  the  omission 
to  regard  the  true  meaning  and  legal  effect  of  the  term  forfeiture.  That  word 
has  a  well-ascertained  legal  sense,  acquired  long  before  the  adoption  of  the 
Constitution,  and  still  retained.  It  means  a  mode  of  changing  title  to 
property  and  is  identical  in  effect  with  a  common  conveyance  of  property, 
differing  from  it  only  in  the  circumstance  that  an  ordinary  instrument  cf 
alienation  is  based  on  a  consideration,  real  or  implied,  while  in  the  case  of  a 
forfeiture  the  title  is  taken  from  the  owner  by  way  of  penalty  for  a  crime. 
Substituting  this  legal  meaning  of  the  term  forfeiture  for  the  term  itself,  it  is 
manifest  that  the  claim  will  then  mean  that  no  attainder  shall  destroy  the 
title  to  a  traitor's  property,  except  during  his  life. 

Perhaps  the  whole  argument  may  be  more  briefly  stated  by  considering 
the  question  as  one  of  the  arrangement  and  logical  dependence  of  the  dif- 
ferent members  of  the  sentence.  Judge  Foot's  construction  would  be 
entirely  natural,  and  perhaps  inevitable,  if  the  clause  had  been,  "  No  attain- 
der of  treason  shall,  except  during  the  life  of  the  person  attainted,  work  cor- 
ruption of  blood  or  forfeiture."  That  is,  you  shall  not,  after  the  death  of  a 
traitor,  punish  the  innocent  heirs  to  whom  his  property  has  descended  for  the 
crime  of  their  ancestor.  If  during  his  lifetime  the  fee  of  his  estate  is  confis- 
cated, no  injustice  is  done  to  his  heirs,  for  he  has  no  heirs.  Nemo  est  hares 
Timntis.  And  the  obvious  purpose  of  the  framers  of  the  Constitution  was  to 
reform  the  i)ractice  of  imposing  the  penalty  after  the  death  of  the  traitor — a 
purpose  which,  by  this  construction,  is  completely  fulfilled. — Neic  York  Daily 
tribune,  Friday,  May  23,  1863. 

There  has  long  been  great  doubt  in  the  minds  of  intelligent  and  consci- 
entious citizens  whether  any  confiscation  act  should  be  passed  to  take  hold 
of  the  property  of  convicted  rebels,  or  whether  any  act,  if  passed,  could,  under 
the  terms  of  the  Constitution,  be  effectually  enforced.  This  doubt  has  arisen 
out  of  what  seemed  a  practical  diflaculty  in  the  matter,  owing  to  the  form  of 
constitutional  limit,  "  No  attainder  of  treason  shall  work  corruption  of  blood 
or  forfeiture,  except  during  the  life  of  the  person  attainted."  How  was  it 
possible  to  confiscate  a  rebel's  corn,  flour,  money,  bank  stock,  ships,  houses 
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or  lands,  only  "  during  his  life  ?  "  Who  would  be  entitled  to  this  property 
after  his  death  ?  and  how  would  it  be  restored  ? 

Judge  Samuel  A.  Foot,  of  this  state,  has  done  the  country  and  the  cause 
of  constitutional  interpretation  a  timely  service  in  a  review  of  this  question, 
which  he  has  just  published  in  the  form  of  a  letter  to  Professor  Wilson  of 
Hobart  College. 

By  tracing  the  history  of  the  penalties  of  treason  down  through  English 
law,  from  which  the  clause  in  our  Constitution  is  transplanted.  Judge  Foot 
endeavors  to  show  that  the  meaning  of  the  clause  we  have  quoted  is,  that  all 
penalties  for  treason  must  be  inflicted  during  the  lifetime  of  the  traitor,  or 
not  at  all.  It  was  at  one  time  the  practice  in  England  to  corrupt  the  blood 
of  a  traitor,  so  that  disability  to  take  property  would  descend  to  his  heirs. 
It  was  the  purpose  of  the  American  fundamental  law  to  prevent  the  applica- 
tion of  this  principle  in  this  country.  Such  and  no  other,  in  Judge  Foot's 
view,  was  the  intention,  and  should  be  the  effect,  of  the  clause  in  our  Consti- 
tution. 

The  letter  is  very  able  and  interesting,  and  will  reward  general  attention. 
—The  New  York  Times,  Tuesday,  June  IG,  1863. 

On  Thursday  last,  the  23d  instant,  the  first  case  under  the  confiscation 
act  came  up  before  Judge  Wylie,  of  the  Supreme  Court,  in  the  District  of 
Columbia.  The  Judge  sustained  the  law,  and  remarked  that  "  there  is  no  dis- 
tinction bcticeen  personal  property  and  real  estate,  7ior  does  the  Constitution, 
as  has  been  supposed, /(9?'6if^  the  absolute  forfeiture  of  real  estate." 

When  the  pamplilet  referred  to  was  first  written,  we  do  not  suppose  that 
there  was  one  lawyer  in  a  hundred  in  the  United  States,  perhaps  not  one  in 
a  thousand,  who  held  the  view  now  adopted  by  the  court,  and  which  it  was 
the  object  of  the  writers  of  that  pamphlet  to  sustain.  We  happen  to  know 
that  hundreds  of  copies  of  the  pamphlet  had  been  circulated  in  Washington, 
and  that  they  had  been  eagerly  sought  and  carefully  studied  by  nearly,  if 
not  quite,  every  prominent  official  at  the  seat  of  the  General  Government. 

The  opinion  here  referred  to  as  erroneous,  has  certainly  been  very 
general,  and  Dr.  Wilson's  letter,  so  far  as  we  know,  was  the  first  elaborate 
attempt  to  correct  the  error,  although  many,  guided  simply  by  the  dictates 
of  common  sense  and  simple  justice,  have  thought  that  the  view  which  he 
argued  against,  and  as  it  seems  has  successfully  refuted,  was  wrong  and 
ought  not  to  be  the  doctrine  of  the  Constitution.  Our  readers  may,  perhaps, 
remember  the  howl  of  wrath  and  contumely  with  which  not  only  the 
Gazette,  but  several  other  of  the  copperhead  journals  in  the  interest  of  the 
rebels,  hailed  the  jjamphlet  whose  doctrines  has  now  been  sanctioned  by  the 
Supreme  Court  of  the  District  of  Columbia.  Wrath  and  ridicule  they  had  in 
abundance,  but  no  arguments  against  it.  The  opinion  of  lawyers  generally, 
the  interests  and  wishes  of  rebels  and  traitors  everywhere,  was  against  the 
doctrine,  but  nowhere  was  a  solid  argument  advanced  or  suggested — no- 
where, so  far  as  we  have  seen,  so  much  as  a  serious  attempt  to  answer  the 
reasoning  of  Dr.  Wilson's  letter. 
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Judge  Wylie,  if  we  remember  rightly,  is  a  Virginian  by  birth  and  educa- 
tion, and  his  appointment  was  objected  to  at  the  time  it  was  made  by  many 
republicans,  on  the  ground  that  he  was  "  a  harder-state  man,"  and  not  in  sym- 
pathy with  the  general  policy  of  the  Government  for  putting  down  the  rebel- 
lion. He  acknowledges  himself,  that  he  had  been  of  a  different  opinion  with 
regard  to  the  constitutionality  of  the  absolute  forfeiture  of  real  estate,  but 
that  recent  investigation  and  arguments  had  satisfied  him  that  his  opinion, 
and  the  one  generally  held,  was  wrong.  We  regard  this  decision  as  a  great 
triumph,  and  one  for  which  our  townsmen.  Judge  Foot  and  Dr.  Wilson, 
have  good  cause  to  congratulate  themselves  for  the  happy  thought  which 
has  contributed  so  essentially  to  bring  it  about. — The  Geneva  Courier,  Wed- 
nesday, July  39, 1863. 
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3)iarj'  of  Zieutenant  c±f/'rcd  J^oot,  U.  S.  ^.,  in  the  fo?'m  of 
a  Letter  addressed  to  tils  'l^areuts. 
I 

On  picket  duty  about  three  miles  prom  camp, 
Near  Falmouth,  Va.,  May  S,  1SG3. 

I  wrote  you  a  short  letter  yesterday  to  fissure  you  of  my  safety 
during  the  late  campaign.  Our  regiment  was  ordered  on  j^icket 
this  morning.  I  took  a  few  sheets  of  paper  and  my  lead  pencil, 
thinking  that  I  would  have  an  opportunity  to  write  you.  I  hope 
this  letter  will  be  as  acceptable  as  if  it  were  written  in  ink.  I  am 
seated  on  a  log,  and  will  give  you  a  description  of  our  late  cam- 
paign, taken  from  my  diary,  but  I  do  not  wish  this  letter  to  go 
outside  of  the  family.  April  27th. — I  mistook  the  General  (a  call 
to  strike  tent  and  fall  in,  ready  to  march),  for  drill  call.  Our 
regiment  struck  their  tents  at  10  A.m.,  and  at  10^  a.m.  we  were  on 
the  march.  We  halted  several  times  during  the  day,  and  have 
now  halted  for  the  night  about  eight  miles  from  our  old  camp. 
We  are  encamped  upon  the  same  grounds  that  our  regiment 
was  encamped  upon  last  November.  We  had  a  very  pleasant 
march,  as  the  roads  were  in  an  excellent  condition.  April  28111. 
— Started  again  this  afternoon  at  3  o'clock,  and  marched  until 
11^  P.M.,  distance  about  nine  miles.  We  are  now  about  8  miles 
from  Kelly's  Ford,  which  we  will  probably  cross  to-morrow.     It 
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has  rained  the  greater  portion  of  the  afternoon.     It  is  now  about 
12  o'clock  at  night,  and  I  must  visit  the  camp,  as  I  am  officer  of 
the   day;    and   will   then  retire,  as  I  am  very  tired.     We  will 
probably  be  in  action  to-morrow.     May  God  preserve  me  in  the 
coming  battle  is  my  earnest  prayer.      Ajjril  29th. — "We  were  on 
the  march  at  7  o'clock  a.m.,  marched  eight  miles,  and  crossed 
Kelly's    Ford   on   the   Eappahannock  river;    halted  about   ten 
minutes,  marched  ten  miles,  and  crossed  Ely's   Ferry  on   the 
Kapidan  river.    AVe  all  had  to  ford  the  river  pantaloonless — was 
a  funny  sight.    The  Avater  was  about  four  feet  deep,  and  dreadful 
cold.     It  has  rained  all  the  afternoon,  and  is  still  raining.     We 
are  now  bivouaced  for  the  night  about  a  quarter  of  a  mile  from 
the  Rapidan.     Saw  this  morning  about  forty  rebels  that  were 
captured  by  our  cavalry.     They  are  a  dirty  specimen  of  southern 
chivalry.     April  30th. — Started  again  this  morning  at  5.1  o'clock, 
and  marched  about  seven  miles  towards  United  States   Ford, 
where  there  was  a  strong  force  of  the  rebels ;  when  we  arrived 
within  a  quarter  of  a  mile  from  the  Ford  we  discovered  that  the 
rebels  had  departed.     We  countermarched,  marched  about  four 
miles,  and  are  now  bivouaced  for  the  night  in  a  small  woods 
about  nine  miles  from  Fredricksburgh.     We  have  marched  about 
twelve  miles  to-day.     It  has  rained  all  day,  consequently  the 
roads  are  in  a  dreadful  condition.     We  will  undoubtedly  be  in  a 
fight  to-morrow.    May  1st. — Shells  are  now  being  rajoidly  fired 
into  us.     W^e  are  now  lying  in  line  of  battle  on  the  ground.    It  is 
13  o'clock — am  thinking  of  my  God.     We  have  advanced  about 
three-quarters  of  a  mile  amidst  very  severe  fighting ;  have  lost  ten 
men,  two  of  whom  were  of  the  color  guard.     W^e  are  now  in  a 
small  woods  resting  till  61-  o'clock.    We  arc  now  occupying  the 
same  grounds  that  w^e  held  last  night.    W^e  can  distinctly  see  the 
rebels  about  half  a  mile  from  us  in  the  woods.     Weeks'  artillery 
battery  is  now  shelling  them.    We  have  had  rather  severe  fight- 
ing to-day,  and  will  have  probably  a  good  deal  more  before  to- 
morrow; musketry  firing  is  now  very  severe  close  by  us.    My  life 
is  in  the  hands  of  my  God — to  Him  I  entrust  all.     Captain  Tem- 
ple, of  the  17th  infantry,  was  killed  this  morning;    he  was  a 
schoolmate  of  mine  at  Dr.  Reed's.     The  enemy  made  an  attack 
this  evening  at  10  o'clock  upon  General  Hooker's  headquarters 
in  three  columns — thirty-four  pieces  of  artillery  opened  upon 
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them — the  slaughter  was  dreadful.  May  2d. — Left  our  camp 
last  night  at  12  o'clock,  marched  tlie  greater  portion  of  the  night, 
and  are  now  bivouaced  in  a  small  woods  about  three  miles  from 
where  we  were  last  night,  and  are  now  patiently  waiting  for  the 
enemy  to  come  and  attack  us,  which  they  must  do  or  fly,  as  they 
have  no  way  of  obtaining  provisions,  as  their  communication  with 
Richmond  is  cut  off.  Our  regiment  is  now  engaged  in  building 
an  abbatis.  7.30 — Very  hard  fighting  is  now  going  on  all  around 
us.  We  are  now  drawn  up  in  line  of  battle  awaiting  them.  The 
firing  of  both  musketry  and  artillery  is  terrific — God  grant  tliat 
we  may  be  successful.  Shells  are  falling  all  around  us.  I  may 
possibly  be  killed  to-night — good-bye  all — God,  in  thee  I  put  my 
whole  trust.  Lay  under  arms  all  night,  but  were  not  attacked. 
May  3d,  b\  a.m. — Musketry  firing  very  heavy  about  a  quarter  of 
a  mile  from  us.  We  are  expecting  to  be  attacked  every  moment. 
4  P.M. — Have  heavy  breastworks  thrown  up  in  front  of  our  regi- 
ment. Our  pickets  have  been  driven  in,  and  we  will  undoubt- 
edly soon  commence.  We  occupy  the  centre  of  the  line  of  battle. 
The  enemy  have  attempted  to  drive  in  both  our  loft  and  right, 
but  were  repulsed  with  heavy  loss.  64-  o'clock  p.m. — Volunteered 
to  go  on  picket  duty;  have  command  of  ninety  men  from  our 
regiment ;  have  our  pickets  stationed  about  four  hundred  yards 
in  advance  of  our  breastworks;  9  o'clock  at  night  my  pickets 
were  driven  into  the  reserve,  or  rather  a  portion  of  them.  I 
formed  those  that  were  driven  in  with  a  part  of  my  reserve  into 
a  line  of  skirmishers,  and  advanced  and  now  occupy  my  old 
grounds — did  not  see  anything  of  the  rebels.  One  bullet  passed 
Avithin  about  a  yard  of  me  ;  do  not  think  we  will  be  attacked  to- 
night. Everything  has  been  quiet  during  the  night  with  my 
pickets,  but,  of  course,  I  could  not  sleep  any.  3Iay  I^tli,  4  o'clock 
P.M. — My  pickets  advanced  about  a  quarter  of  a  mile  half  an  hour 
ago  ;  sharp  firing  has  been  going  on  for  some  minutes  between  our 
pickets  and  the  enemy's.  Two  bullets  passed  within  a  few  inches 
of  me ;  they  were  doubtless  fired  at  me.  I  had  rather  a  narrow 
escape  a  few  minutes  ago.  I  saw  a  bayonet  glisten  in  the  sun, 
and  went  about  fifty  yards  in  advance  of  my  pickets  to  see  what 
it  was — a  bullet  whistled  close  by  my  head — I  retired  in  good 
order  to  my  proper  place,  and  am  now  seated  on  a  log,  about  five 
yards  in  the  rear  of  my  pickets,  thinking  of  dear  ones  f\ir  away. 
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Our  pickets  have  just  been  retired  and  I  am  now  in  camp.     Dur- 
ing the  dangers  of  to-day,  my  God  was  constantly  before  me. 
Many  prayers  were  silently  offered  to  Him,  not  only  for  my 
preservation,  but  for  all  those  around  me.     May  5th. — There  was 
quite  severe  musketry  firing  on  our  right  wing  this  morning, 
4   o'clock   P.M. — From   what   I   have  heard,   and   from   present 
appearances,  I  should  not  be  surprised  if  we  made  a  retreat  before 
to-morrow.     We  had  a  dreadful  rain  this  afternoon ;  we  arc  all 
wet  to  the  skin.     One  of  our  pickets  has  just  been  brought  in 
badly  wounded.     7  o'clock  p.m. — We  have  just  received  orders  to 
move  at  a  moment's  notice,  and  do  so  as  quietly  as  possible.    As 
it  is  impossible  for  us  to  keep  warm  without  moving,  I  do  hope 
that  we   shall  move.      9  o'clock   p.m. — Orders   have  just   been 
received  that  we  will  not  move  to-night,  and  to  endeavor  to  make 
ourselves  as  comfortable  as  possible,  which  I  am  sorry  to  say  is  an 
impossibility.     May  6th. — We  were  ordered  at  2  o'clock  this 
morning  to  fall  in,  and  were  soon  on  the  move.    It  is  still  raining 
very  hard.     The  roads  are  in  a  perfectly  dreadful  condition. 
7  A.M. — We  have  halted  for  a  few  minutes.    The  United  States 
Ford  is  in  the  distance,  and  I  hope  we  will  soon  cross  the  Eappa- 
hannock  in  safety.     8  o'clock. — AVe  are  now  drawn  up  in  line  of 
battle  and  expect  an  attack  very  soon.     9  o'clock  a.m. — We  arc 
all  safely  across  the  Rappahannock  river,  with  our  faces  turned 
towards  our  old  camp-grounds.      We  are  in  excellent   spirits, 
although  the  mud  is  up  to  our  knees.    8  o'clock  p.m. — We  arrived 
in  camp  near  Falmouth  at   G  o'clock  p.m.    Everything  looks 
natural  and  appears  like  home.     I  have  taken  a  bath,  had  my 
supper,  and  shall  immediately  go   to   bed,  but   not  before  first 
thanking  God  for  my  preservation. 

Thus  ends  my  diary  since  my  last  letter  to  you,  which  was 
written  the  day  of  our  departure. 

What  was  the  cause  of  our  retreat  I  am  unable  to  say.  There 
are  various  rumors — one  that  the  cavalry  did  not  cut  the  com- 
munication with  Richmond ;  another  that  the  rebels  were  re-in- 
forced  by  forty  thousand  fresh  troops  from  Richmond.  Of  course 
I  have  nothing  to  say,  as  it  is  not  my  place  to  criticise  the  move- 
ments of  the  army.  We  are  now  under  orders  to  be  ready  to 
move  at  a  moment's  notice,  and  to  furnish  ourselves  Avith  eleven 
days'  rations.     Where  our  destination  is  I   am  unable  to   say 
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Please  recollect  what  I  said  in  the  forepart  of  this  letter,  and 
oblige  me  by  not  sending  it  around  the  country. 


No.  LXIIL— Vol.  1,  p.  369. 
'Rc-eleciloii  of  'l^rcsident  Z,fncot)t. 

Judge  Foot  presided  at  the  Union  meeting,  and  on  taking 
the  chair,  said  :  The  approaching  Presidential  election  will  deter- 
mine the  ability  of  the  people  of  this  country  to  govern  them- 
selves. It  will  test  the  practicability  of  the  great  experiment  of 
self-government  which  we  are  making  on  this  continent.  There 
can  be  no  doubt,  that  were  it  not  for  the  disturbing  element  of 
slavery,  our  experiment  of  self-government  would  now  be  pro- 
gressing peacefully  and  successfully  as  it  has  hitherto,  from  the 
formation  of  the  Government  to  the  breaking  out  of  the  rebel- 
lion of  the  slaveholders.  This  Government  is  now  undergoing  a 
trial,  of  which  the  history  of  the  world  aflFords  no  parallel.  It  is 
grappling  with  the  strongest  rebellion  whicli  ever  assailed  any 
Government,  and  if  it  shall  prevail  and  su])press  the  rebellion,  it 
will  prove  itself  the  strongest  Government  on  earth  in  war,  as  it 
has  already  proved  itself  the  most  benign  in  peace;  and  it  cer- 
tainly will  prevail,  unless  the  next  election  shall  show  tliere  are 
more  flunkies  and  traitors  in  the  loyal  states  than  there  are  true 
men  and  patriots.  Of  this,  however,  I  have  no  fear,  for  my 
belief  is,  that  the  candidates  of  the  Chicago  convention  Avill  not 
receive  the  electoral  vote  of  a  single  state,  unless,  perhaps,  that 
of  Kentucky,  where  a  majority  of  the  people  appear  to  think  more 
of  the  ignoble  luxury  of  lounging  away  their  lives  in  idleness,  and 
compelling  the  negroes  to  work  for  and  wait  upon  them,  than 
they  do  of  our  precious  national  emblem,  the  "  stars  and  stripes," 
which  our  brave  and  patriotic  soldiers  have  with  true  loyal  love 
named  "  Old  Gloet." 

But  my  purpose  is  not  to  address  you  at  length,  I  design 
only  to  suggest  one  or  two  thoughts  for  your  consideration, 
and  say  a  few  words  to  our  Irish  neighbors,  many  of  whom,  I  am 
happy  to  see,  are  present. 
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1st.  Sovereign  power  in  every  government  is  vested  some- 
where. In  monarchies,  generally  in  the  king.  In  empires,  in  the 
emperor.  In  our  country  it  is  vested  in  the  people.  In  monar- 
chies and  empires  the  will  of  the  sovereign  power  is  generally 
expressed  in  decrees,  made  and  proclaimed  by  the  king  and  em- 
peror. In  our  country  the  will  of  the  sovereign  power  is  declared 
by  a  vote.  Tlie  people  declare  their  will  through  the  ballot-box, 
and  the  vote  of  the  majority  determines  what  is  the  will  of  the 
people. 

If  the  decree  of  a  king  or  emperor  is  resisted  by  a  portion  of 
his  subjects,  and  he  has  not  power  to  enforce  it,  his  government 
is  destroyed,  and  he  ceases  to  be  king  or  emperor.  So  in  our 
republican  government,  if  the  will  of  the  majority  is  resisted  by 
the  minority,  and  the  majority  are  not  able  to  carry  out  their 
Avill,  then  our  Government  is  destroyed  and  we  are  no  longer  a 
nation.  Four  years  ago  the  people  of  the  United  States  declared 
by  their  vote,  legally  given,  that  Abraham  Lincoln  should  be 
President  of  the  United  States  for  four  years  from  the  4th  of 
March,  18G1.  The  minority  resisted  this  decision  of  the  majority, 
and  by  reason  of  that  resistance  Mr.  Lincoln  has  been  President 
for  four  years  of  only  a  part  of  the  United  States.  Unless,  then, 
we  keep  him  by  a  re-election  in  the  office  where  the  peoj)le  placed 
him  four  years  ago  until  he  is  President  of  the  whole  United 
States,  the  will  of  the  people  is  defeated,  the  very  basis  on  which 
our  Government  rests,  viz.,  that  the  majority  shall  rule,  is 
destroyed.  We  have  no  longer  a  Government,  and  are  no  longer 
a  nation.  Whatever  differences  of  opinion  there  may  be  among 
us  in  respect  to  the  policy  of  Mr.  Lincoln  and  his  administration, 
the  true  lover  of  his  country  and  of  her  institutions  will  not  let 
those  differences  prevent  him  from  maintaining  the  great  princi- 
ple upon  which  our  whole  system  of  Government  rests. 

2d.  It  has  been  pretty  clear  from  the  beginning  of  the  rebel- 
lion, and  is  now  so  obvious  that  no  one  pretends  to  deny  it,  that 
the  aristocrats  of  England  and  France,  and  especially  those  of 
England,  earnestly  desire  the  dissolution  of  our  Union  and  the 
destruction  of  our  Government.  They  detest  a  government  by 
the  people  where  all  are  equal,  and  where  all  have  a  right  to  vote 
and  express  their  opinions.  Our  system  of  Government  and  its 
wonderful  success  are  constant  eye-sores  to  the  privileged  orders 
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of  England  and  France,  and  tliey  have  aided  the  rebels  in  over- 
throwing it  as  far  as  they  dared.  The  aristocrats  of  England  and 
France  are  our  enemies  in  Europe,  and  the  rebels  are  our  enemies 
at  home. 

Kow,  on  which  side  are  our  enemies  found  in  the  approaching 
Presidential  election  ?  They  are  all  for  the  Chicago  platform, 
and  the  election  of  JMcClellan  and  Pendleton,  and  they  place 
tlieir  support  of  these  candidates  on  the  ground  that  their  elec- 
tion will  secure  the  independence  of  the  rebel  states,  and  thus 
destroy  our  Union  and  Government. 

3d.  A  few  words  to  our  Irish  neighbors.  You  are  asked, 
under  the  name  of  democrats,  to  vote  for  McClellan  and  Pendle- 
ton, because,  you  are  told,  they  are  democrats,  and  were  nomi- 
nated by  a  democratic  convention.  This  honored  name  is  used 
to  mislead  and  deceive  you,  and  no  other  evidence  of  the  decep- 
tion need  be  given  you  than  the  fact  that,  under  that  name,  you 
are  asked  to  join  hands  with  the  aristocrats  of  England,  who  have 
been  the  oppressors  of  Ireland  for  a  century,  and  elect  the  candi- 
dates of  the  Chicago  convention,  for  the  purpose,  as  those  aristo- 
crats avow,  of  destroying  our  Union  and  Government.  When 
before  did  you  ever  hear  that  the  democratic  party  of  America 
and  the  aristocrats  of  England  were  political  friends  and  thought 
alike  on  matters  of  government  ?  No,  my  neighbors,  be  not 
deceived  ;  and  if  there  is  a  drop  of  true  Irish  blood  in  the  arm  of 
any  Ii'ishman,  that  arm  will  not  offer  a  ballot  at  the  next  Presi- 
dential election  for  these  friends  of  the  aristocrats  of  England. — 
The  Geneva  Courier,  Wednesday,  October  12,  186-4. 


No.  LXIV.— YoL.  1,  p.  371. 
A.ccoujit  o/' Alfred  after  Wounded  aud  Surgical  Operation. 

Camac    Hospital,    Philadelphia, 
Sunday,  A.M.,  August  28,  IS64. 

My  Dear  Daughter: 

In  the   absence  of   your    mother  I  address   this  letter  to 
you. 
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This  is  the  first  hour  since  leaving  home  that  I  have  Ijeen 
able  to  put  pen  to  paper.  As  you  know,  I  left  home  last  Wednes- 
day evening,  at  8i-  o'clock,  rode  all  night,  and  reached  New  York 
the  next  day  at  12  o'clock  m.  Stopped  at  the  Astor  House. 
Attended  to  some  individual  business,  and  at  4  o'clock  p.:r.  left 
for  Philadelphia,  having  received  a  telegram  from  home  that  I 
should  find  Alfred  there.  Reached  Philadelphia  at  8i-  o'clock 
that  evening,  and  stopped  at  the  Merchants'  Hotel.  Learned 
that  the  steamer  Atlantic,  with  Alfred  and  several  hundred 
wounded  officers  and  soldiers,  had  arrived  about  an  hour  before, 
and  lay  down  the  bay  a  mile  or  two  below  the  navy-yard.  Went 
down  to  the  dock  near  the  navy-yard,  hired  a  boat,  and  went  on 
board  the  Atlantic.  A  small  steamer  hang  by  her  side  had  her 
deck  covered  with  wounded  men  on  mattresses,  being  the  third 
load  she  had  taken  from  the  steamer  to  the  shore.  All  the 
officers  had  gone  ashore  in  the  two  first  loads  except  five  ;  learned 
Alfred  had  gone  in  the  second  load,  and  that  he  had  been  carried 
from  one  steamer  to  the  other  on  a  stretcher.  This  was  the  first 
intimation  I  had  of  the  severity  of  his  wound.  Returned  imme- 
diately to  the  shore,  and  went  to  a  large  saloon,  which  had  been 
prepared  and  was  sustained  by  liberal  patriotic  citizens  for  the 
reception  of  the  wounded  who  arrived  by  water.  Could  not  find 
Alfred  there,  and  learned  he  must  have  been  carried  to  the  Citi- 
zens' Hospital,  at  the  corner  of  Broad  and  Prime  streets,  a  mile 
or  more  distant.  Not  being  able  to  obtain  a  conveyance,  walked 
the  distance,  piloted  and  accompanied  by  a  man  of  the  name  of 
McElroy,  whose  wife  was  a  Miss  Foot,  he  being  induced  to  offer 
his  aid  on  account  of  the  name  of  the  officer  for  whom  I  was 
inquiring.  This  hospital  is  a  volunteer  institution  sustained  by 
contribution,  and  intended  for  the  reception  of  the  wounded  till 
they  can  be  conveyed  to  the  governmental  establishments.  Found 
a  large  number  of  wounded  officers  there  from  the  Atlantic,  but 
their  names  had  not  yet  been  registered,  and  could  not  therefore 
ascertain  if  Alfred  was  there.  So  I  obtained  leave  to  go  through 
the  wards  and  look  for  him.  Examined  the  faces  of  from  one  to 
two  hundred  young  men,  most  of  whom  were  asleep,  being 
fatigued  by  removal  from  the  steamer.  Could  not  find  Alfred 
and  gave  up  the  pursuit  for  the  night.  As  I  came  out  of  the 
hospital  I  observed  the  attendants  removing  a  wounded  officer 
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from  an  ambulance  with  great  care,  and  who  was  evidently  badly 
wounded.     Not  dreaming  it  could  be  our  dear  Alfred  who  was  so 
badly  hurt  and  so  feeble,  I  stepped  up  to  the  ambulance  and  asked 
an  attendant,  who  seemed  to  have  charge  of  the  removal,  in  a  low 
tone  of  voice,  who  was  the  officer  they  were  removing.     Alfred 
heard  my  voice,  and  said,  "  Father,  is  that  you  ?  "    The  meeting 
was  mutually  acceptable.    I  saw  him  carried  to  a  nice  cot  in  an 
airy  location ;  found  his  wound  had  not  been  dressed  for  twenty- 
four  hours;  that  he  had  eaten  nothing  since  he  was  wounded, 
then  a  week ;  had  been  sustained  by  sherry  wine,  but  had  had 
none  during  the  day ;  that  his  removal  from  the  saloon  to  the 
hospital  in  an  ambulance  had  hurt  him  very  much ;  knowing 
that  it  would,  he   had  offered  ten  dollars  to   be  carried   on   a 
stretcher,  but  the  person  in  charge  would  not  allow  it.     By  this 
time  it  was  12  o'clock  at  night.     Under  these  circumstances  I 
hired  a  carriage  and  went  after  Dr.  McClellan  (there  being  no 
surgeon  at  the  hospital  that  night),  whom  I  learned  was  one  of 
the  most  eminent  of  his  profession  in  the  city.     He  had  just  Ijcen 
called  out,  but  I  persevered  and  found  him.    Went  to  a  celebrated 
restaurant,  purchased  a  bottle  of  best  sherry  wine,  two  pairs  of 
frog's  legs  delightfully  cooked,  and  some  crackers,  and  thus  pre- 
pared returned  to  the  hospital.     The  wound  had  been  dressed  by 
a  nurse   iu   the    hospital    before   I   returned.       Dr.    McClellan 
examined  it,  said  nothing  more  was   required  that  night,  gave 
Alfred  a  glass  of  wine  and  some  food,  and  left  him  comfortable. 
Took  Dr.  McClellan  home,  and  reached  my  hotel  at  3  o'clock  in 
the  morning.      Arranged  with  Dr.  McClellan  to  find  a  private 
residence  in  which  I  could  place  Alfred  under  his  charge,  and 
was  to  call   the   next   morning   at  9  o'clock   for   that  purpose. 
Called  accordingly,  which  was  last  Friday  morning.     The  Doctor 
said  he  had  been  thinking  the  matter  over;  that,  all  things  con- 
sidered, more  especially  the  nature  of  the  wound,  the  unusual  and 
severe  operation,  and  Alfred's  reduced  condition,  I  had  better  get 
him  into  this  hospital  if  I  could,  being  one  solely  for  officers  of 
high  grade  and  merit,  who  Avere  badly  wounded,  pleasantly  situ- 
ated and  under  charge  of  Dr.  O'Leary,  one  of  the  best  and  most 
eminent  surgeons  of  this  state;  that  it  was  generally  full  and 
•admission  to  it  difficult ;  that  Dr.  Campbell  was  the  chief  medi- 
cal director  of  this  department,  and  application  must  be  made  to 
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him.     So  he  gave  me  a  letter  to  Dr.  Campbell.     I  found  a  warm 
friend  in  him.     He  was  from  Albany,  and  a  son  of  Archibald 
Campbell,  many  years  deputy  secretary  of  state,  and  an  acquaint- 
ance and  friend  of  mine   of  more  than   forty  years  standing. 
Alfred  was  entitled  to  admission  to  this  hospital  if  there  was  a 
vacant  hed.      Dr.  Campbell  ordered  one  provided  if  necessary. 
But  the  result  showed  there  was  a  vacant  one  most  eligibly 
located.     Having  succeeded  in  getting  the  requisite  orders  and 
papers,  I  proceeded  to  tlie  Citizen's  Hospital  and  arrived  there 
about  10  A.M.     After  all  the  officers  except  Lieutenant  Perry  and 
Alfred  had  been  sent  to  the  great  hospital  ten  miles  in  the  coun- 
try, and  with  one  thousand  patients,  and  Lieutenant  Perry  had 
been  sent  to  a  friend's  house,  viz.,  this  hotel,  Alfred  was  carried 
carefully  out,  placed  on  a  stretcher  in  a  special  ambulance,  and 
with  the  soldier,  who  is  ordered  to  attend  him  till  he  reaches 
home,  by  his  side  fanning  him,  and  myself  in  front  with  the 
driver,  we  proceeded  on  a  walk  for  three  miles  to  this  hospital, 
which  is  just  out  of  the  city  on  high  ground,  with  about  fifteen 
patients.     After  seeing  Alfred  located,  and  engaging  a  room  near 
by  for  your  mother,  having  first  obtained  Dr.  O'Leary's  permis- 
sion for  your  mother  to  nurse  Alfred,  I  returned  to  the  city  and 
telegraphed  your  mother  to  come  on.    After  a  fruitless  search  on 
the  steamer  for  Alfred's  baggage,  which  contained  his  sword  and 
pistol,  and  which  had  been  lost  or  mislaid  on  his  transfer  from 
the  steamer,  I  returned  home  about  8  o'clock,  and  after  tea 
retired  and  had  a  good  night's  rest,  being  the  first  since  leaving 
home.     Yesterday  (Saturday)  morning  went  up  to  the  hospital 
after  breakfast ;  found  Alfred  comfortable.     Called  on  Dr.  Camp- 
bell, left  with  him  a  description  of  the  lost  luggage,  and  he  gave 
orders  to  search  for  it;   but  concluded  to  attend  to  it  myself. 
Went  to  McClellan  Hospital,  could  not  find  it,   then  to  the 
Citizen's,  and  there  found  it  had  been  sent  to  the  McClellan  Hos- 
pital, where  I  intend  to  go  to-morrow  for  it.     In  the  afternoon 
went  to  the  office  of  the  Sanitary  Commission,  got  a  hospital 
shirt  for  Alfred,  and  desired  some  articles  to  be  sent  to  the  hos- 
pital for  the  patients.     Went  up  to  the  hospital  to  see  Alfred  and 
carry  the  shirt  just  at  sundown.     On   my   i*eturn   found   your 
mother  had  come  and  gone  to  the  hospital.     After  supper  went 
up  and  saw  her.     Came  home  about  10  o'clock  p.m.     Have  had  a 
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good  night's  rest.  This  morning,  immediately  after  breakfast, 
went  to  your  mother's  room  and  the  hospital — took  to  the  former 
her  trunk  and  all  Alfred's  things  in  my  possession.  Then 
returned  to  the  hotel,  and  about  10  o'clock  went  back  to  the  hos- 
pital, introduced  your  mother  to  Dr.  O'Leary,  and  she  was 
inducted  into  office  as  nurse  for  Alfred,  and  allowed  free 
access  to  him,  which  the  steward  of  the  hospital  denied  her  this 
morning.  Shall  spend  to-morrow  forenoon  searching  for  Alfred's 
bafftraffe,  and  start  for  home  in  the  afternoon.  Do  not  send  this 
letter  away,  but  keep  it,  as  it  is  my  diary ;  send  copies,  if  any- 
thing. 

Affectionately  yours, 

Sam'l  a.  Foot. 
To  Miss  Mary  Foot. 


No.  LXV.— Vol.  1,  p.  378. 
The    Trial  of  the   Assassiiis. 

To  the  Editor  of  the  Neiv  York  Times  : 

Your  article  this  morning  on  "  The  Trial  of  the  Assassins — 
Action  of  the  Government,"  is  quite  satisfactory  as  far  as  it  goes, 
showing,  as  it  clearly  does,  that  the  crime  is  one  of  mihtary  cog- 
nizance, and  triable  by  a  court-martial.  But  you  ought  to  have 
gone  further,  and  shown  that  justice  could  not  have  been  done, 
and  cannot  now  be  done,  if  the  court-martial  should  be  dissolved, 
and  the  criminals  turned  over  to  the  civil  courts.  In  an  indict- 
ment for  a  conspiracy, ''  the  Avenue  (place  of  committing  the 
crime),  must  be  laid  in  the  county  where  the  combination  took 
place"  (Chitty  Criminal  Law,  1143),  and  the  crime  must  be 
proved  to  have  been  committed  at  the  place  where  the  venue  is 
laid,  and  if  not,  an  acquittal  follows. 

In  the  case  of  the  assassination  of  the  late  President,  no  con- 
spirator could  be  convicted  on  an  indictment  found  in  the 
District  of  Columbia,  unless  proof  could  be  given  that  the  com- 
bination was  formed  and  the  criminal  became  a  party  to  it  in  the 
District  of  Columbia.     If  the  conspiracy  was  formed  in  Canada, 


480  ARGUMENTS,   SPEECHES,  ADDRESSES, 

Eiclimond,  or  Maryland,  or  a  person  became  a  party  to  it  by  con- 
tribution of  money  or  otherwise  outside  of  the  District  of 
Columbia,  he  could  not  be  convicted  there. 

So  these  accessories  after  the  fact  down  in  Maryland  cannot 
be  convicted  by  indictment  and  trial,  except  in  the  county  where 
the  crime  was  committed. 

How  unjust  and  absurd,  too,  to  berate  the  true  and  faithful 
men  at  Washington  for  taking  the  only  course  in  which  there  is 
the  least  chance  of  reaching  the  truth  and  arresting  and  punish- 
ing the  guilty. 

Eespectfully,  your  obedient  servant, 

Samuel  A.  Foot. 
New  Tokk,  No.  106  Broadway,  May  13. 


No.  LXVL— Vol.  1,  p.  378. 
'Position  and  Tieconstruction  of  !2iebel  States. 

Geneva,  August  10, 1SG5. 
To  Hons.  Ira  Harris  and  E.  D.  Morgan,  Senators  in  Congress. 

Gextlemex  : — Relief  from  active  and  constant  professional 
duties  has  given  me  an  opportunity  to  bestow  some  thought  on 
the  important  questions  which  have  arisen  on  the  reoi'ganization 
of  the  states,  the  citizens  of  which  have  been  in  armed  rebellion 
against  the  General  Government. 

The  Constitution  which  our  fathers  formed  and  adopted  for 
us,  has  been  found  adequate  for  a  war  of  unexampled  proportions, 
and  if  my  reflections  have  not  led  me  to  unsound  conclusions,  it 
will  be  found  fully  adequate  for  the  solution  of  all  the  great  and 
embarrassing  questions  which  have  already,  or  may  hereafter, 
arise  on  the  reorganization  of  the  states  mentioned,  and  on  the 
settlement  upon  a  peaceful  and  just  basis  of  that  portion  of  our 
country  lately  in  rebellion. 

It  is  not  my  design  to  discuss  fully  those  questions,  but  to 
state  the  principles  on  which  their  solution  depends. 

A  state,  in  our  system  of  government,  is  a  lody  j^oUtic,  formed 
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and  created  by  the  peoi)le  in  the  exercise  of  their  sovereign 
power;  and  hence  the  people  of  a  state,  and  they  only,  can  alter 
or  amend  it;  and  hence,  too,  the  crimes  of  the  citizens,  many  or 
few,  of  a  state,  cannot  affect  this  body  politic  called  the  state. 
The  offending  and  criminal  citizens  may  lose  and  be  deprived  of 
their  rights,  personal  and  political,  still  the  legal  and  poHtical 
existence,  termed  the  state,  remains  intact.  The  Constitution  of 
the  United  States  in  numerous  instances  recognizes  the  existence 
and  perpetuity  of  the  states ;  indeed,  the  machinery  and  action 
of  the  General  Government  rests  upon  and  is  moved  by  the 
states— they  enter  into  and  form  essential  parts  of  it— they,  there- 
fore, must  be  as  permanent  and  enduring  as  the  Constitution 
itself,  and  can  no  more  be  annihilated  than  our  glorious 
Union. 

These  positions  being  self-evident,  the  duty  of  the  General 
Government,  at  the  present  time,  is  simply  and  solely  to  protect 
and  aid  the  loyal  citizens  of  those  states  whose  governments  were 
overthrown  by  rebellions  citizens,  to  reorganize  their  govern- 
ments and  bring  them  into  harmonious  action  with  the  General 
Government. 

In  the  discharge  of  this  duty,  several  important  and  embar- 
rassing questions  arise  respecting  the  power  of  the  General 
Government,  and  the  manner  in  wiiich,  and  the  extent  to  which, 
it  shall  be  exercised. 

To  reach  a  solution  of  these  c|uestions,  the  first  step  is  to 
ascertain  the  power  and  duties  of  the  states;  and  the  second  step 
is  to  ascertain  the  powers  and  duties  of  the  United  States. 

In  theory  and  practice  under  our  system  of  government,  the 
sovereign  power  is  vested  in  the  people.  They  only  can  exercise 
it,  and  the  several  states  and  the  people  thereof  retain  all  that 
power  not  surrendered  and  delegated  to  the  United  States. 

Sovereign  power  embraces  a  long  list  and  wide  range  of 
specific  powers,  all  of  which  are  in  their  nature  sovereign. 
Among  them  is  clearly  the  power  to  determine  who  shall,  and 
who  shall  not,  be  a  citizen  of  a  state  or  government.  This  item 
or  portion  of  sovereign  power  is,  beyond  all  doubt,  reserved  to  the 
several  states  and  the  people  thereof. 

One  ground  of  just  complaint  against  Chief  Justice  Taney 
and  his  pro-slavery  associates,  was  the  doctrine  advanced  by  him 
31 
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and  approved  by  them,  in  the  Dred  Scott  case,  that  a  state  had 
not  a  right,  by  legislation,  to  determine  who  should  be  a  citizen 
thereof.  This  doctrine  was  strongly  and  rightfully  assailed,  on 
the  ground  that  it  deprived  the  states  of  one  of  their  most  impor- 
tant reserved  powers. 

As  the  major  includes  the  minor  of  every  proposition,  it  is 
indisputable  that  a  state  may  determine  on  what  terms  and  con- 
ditions, and  Avith  what  rights  or  disabilities,  a  person  may  become 
a  citizen  thereof;  and  this  power,  unrestricted,  would  enable  a 
state  to  exclude  from  citizenship,  or  a  right  to  vote,  a  race,  or  all 
except  oldest  sons,  and  thus  establish  an  oligarchy,  or  introduce 
into  the  state  the  right  of  primogeniture,  one  of  the  worst  fea- 
tures of  a  monarchy. 

But  do  the  states  possess  and  can  they  exercise  this  portion  of 
sovereign  power  without  restriction,  and  if  not,  by  whom  and 
how  shall  they  be  restrained  ?  This  question  tends  to  an  inquiry 
and  ascertainment  of  the  powers  and  duties  of  the  General 
Government. 

Passing  without  comment  the  restriction  upon  the  states  in 
the  naturalization  of  aliens,  the  fourth  section  of  the  fourth 
article  of  the  Constitution  of  the  United  States  begins  with  this 
clause,  "The  United  States  shall  guarantee  to  every  state  in  this 
Union  a  republican  form  of  government." 

A  guaranty,  in  the  broad  and  popnlar  sense  as  here  used,  is 
an  assurance,  pledge,  and  engagement  by  one  party  to  give  to 
another  party  some  benefit  or  thing  of  value,  and  which  the  other 
party  asks  and  engages  to  accept.  In  the  present  case,  the  people 
of  the  United  States,  by  adopting  this  clause  of  the  Constitution, 
assured  the  several  states  and  the  people  thereof,  and  pledged  and 
engaged,  that  the  United  States  should  secure  to  them  a  republi- 
can form  of  government ;  and  the  several  states  and  the  people 
thereof,  by  adopting  this  clause  of  the  Constitution,  asked  for 
and  accepted  this  assurance,  pledge,  and  engagement  of  the 
United  States,  and  in  so  doing  engaged  and  pledged  themselves 
to  accept  of  the  government  the  United  States  thus  acquired 
the  power  and  assumed  the  duty  to  guarantee  to  them. 

The  manner  in  which  that  power  of  the  United  States  is  to  be 
exercised  and  this  duty  performed  can  create  no  embarrassment ; 
for  the  General  Government  may  select  any  of  its  appropriate 
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modes  of  action,  or  adopt  tliem  all.  Legislation  may  be  resorted 
to  and  laws  passed  to  effect  the  object.  Either  or  both  houses 
of  Congress  may  refuse  to  admit  members  seeking  to  enter  them 
from  states  not  having  a  republican  form  of  government — the 
executive  branch  of  the  Government  may  refuse  to  recognize  a 
state  without  such  a  government — and  the  judiciary,  on  a  case 
coming  before  it  involving  the  question,  may  decide  it ;  and  I  can 
well  imagine  many  cases  in  which  that  question  would  be  dis- 
tinctly presented. 

It  now  only  remains  to  ascertain  what  is  a  "republican  form 
of  government." 

On  this  point  there  may  be  a  diversity  of  opinion,  but  there  is 
one  feature  of  such  a  government,  on  which  all  will  agree,  and 
that  is,  that  the  sovereign  power  is  vested  in  the  people,  and  can 
be  exercised  only  by  them.  They  exert  their  power,  and  their 
will  is  expressed,  under  our  system,  through  the  ballot-box. 
While  a  state  may,  by  legislation,  prescribe  the  methods  and  make 
suitable  regulations  for  ascertaining  the  will  of  the  people,  and  in 
doing  so,  may  exclude  those  physically  and  mentally  incompetent, 
as  infants,  idiots,  &c.,  can  it  exclude  from  a  participation  in  the 
expression  of  that  will  and  the  exercise  of  that  power,  a  race,  on 
account  of  color,  or  religion,  or  birth,  or  height,  or  weight;  and 
if  it  does,  is  its  government  republican  in  form  ?  Can  gentlemen 
elected  under  an  exclusion  of  a  portion  of  the  people  from  the 
right  of  suffrage  on  such  grounds,  or  any  of  them,  riglitfully 
claim  to  enter  Congress  as  representatives  from  a  state  with  a, 
republican  form  of  government  ?  There  Avould  seem  to  be  but 
one  answer  to  such  a  question. 

But  suppose  the  rebels  have  influence  and  numbers  sufficient 
in  one  of  the  states  to  control  a  convention  of  the  people  and  the 
legislature,  and  to  set  up  a  government  and  pass  law^s  establishing 
slavery,  or  excluding  from  citizenship  all  persons  descended  in 
the  remotest  degree  from  Africans,  or  Irishmen,  or  Englishmen, 
and  should  be  willing  to  live  under  the  laws,  and  bear  their  pro- 
portion of  the  burdens  of  the  General  Government,  without 
being  represented  in  Congress  and  having  a  voice  in  the  enact- 
ment of  those  laws  and  the  laying  of  those  burdens,  how  are 
they  to  be  reached  and  the  evil  corrected  ?  Easily — by  appro- 
priate legislation  and  executive  action  in  executing  it.    If  such 
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legislation  is  challenged  as  unconstitutional,  bring  it  to  the  test 
before  the  Supreme  Court  of  the  United  States. 

Gentlemen : — Is  not  the  way  clear,  under  and  in  strict  accor- 
dance with  the  Constitution,  to  reorganize  the  states  whose 
citizens  revolted,  on  principle  of  entire  equality  before  the  laws, 
and  with  full  protection  to  the  oppressed  and  faithful  race,  whose 
loyalty  was  not  stained  by  a  single  case  of  treachery  during  the 
four  years  of  war  ? 

Respectfully,  yours, 

Sam'l  a.  Foot. 
— The  Geneva  Courier,  Wednesday,  August  IG,  1865. 
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Republican  Form  of  Gox'ernmeiit. 

The  subject  assigned  for  this  evening,  and  on  which  I  have 
been  requested  by  the  Association  to  express  my  views,  is — 

What  are  the  distinctive  features  of  "a  republican  form  of 
government"  which  "the  United  States  shall  guarantee  to  every 
state  in  this  Union,"  as  ordained  in  the  fourth  section  of  the 
fourth  article  of  the  Constitution  of  the  United  States  ? 

No  attempt  will  be  made  at  a  learned  discussion  of  the 
sources  of  power,  or  the  origin  of  government;  nor  will  any 
effort  be  made  to  draw  the  lines  of  distinction  between  the  dif- 
ferent kinds  of  government  which  have  generally  prevailed 
among  men,  consisting,  in  their  extremes,  of  despotisms  on  the  one 
hand,  and  democracies  on  the  other ;  nor  will  a  historic  review 
of  the  ancient  and  modern  governments  called  republics  be  given, 
nor  any  exposition  of  their  peculiar  features  be  attempted;  but  I 
shall  endeavor  to  ascertain  what  kind  of  government  our  fathers 
had  in  view,  and  what  they  meant,  when,  in  the  convention  of 
1787,  they  inserted  in  our  Federal  Constitution  the  clause  under 
consideration,  and  when,  in  conventions  of  the  several  states,  they 
adopted  it,  without  proposing  any  modification  or  amendment  of 
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it,  as  they  did  of  several  other  dauses  with  which  they  were  not 
entirely  satisfied. 

Our  fathers,  in  their  Declaration  of  Independence,  asserted 
three  fundamental  truths : 

1.  "All  men  are  created  equal. 

2.  "  They  are  endowed  by  the  Creator  with  the  inalienable 
rights  of  life,  liberty,  and  the  pursuit  of  happiness." 

3.  That  governments  derive  "  their  just  powers  from  the  con- 
sent of  the  governed." 

They  further  assert,  in  their  declaration,  that  "governments 
are  instituted  among  men  "  to  secure  the  rights  thus  solemnly 
declared.  This  declaration  Avas  adopted  by  Congress,  joyfully 
received  by  the  nation,  and  widely  circulated  in  this  country  and 
Europe.  Within  a  few  years  afterwards  the  thirteen  colonies, 
Avho  had  united  to  resist  the  domination  of  Great  Britain,  became 
separate,  independent,  and  sovereign  states.  Every  reader  of  our 
history  knows  that  this  was  accomplished  by  each  colony  forming 
a  government  for  itself,  and  thus  becoming  a  body  politic,  called 
a  state.  The  method  pursued  in  each  colony  was  to  elect  dele- 
gates to  a  convention,  who  formed  a  written  constitution,  and 
submitted  it  to  the  people  of  the  colony  for  adoption.  The  colo- 
nies of  Rhode  Island  and  Connecticut,  having  liberal  charters 
from  the  Enghsh  croAvn,  did  not  abolish  them,  and  only  made 
such  alterations  and  additions  as  their  new  and  independent 
condition  required,  and  were  necessary  to  create  them  states,  and 
bring  them  into  the  sisterhood  of  United  States  under  the  old 
confederation. 

Before  directing  our  attention  to  the  constitutions  of  the  old 
thirteen  states  as  first  framed  and  adopted,  it  will  aid  us  in  our 
object  to  remark,  that  the  elementary  idea  of  government  implies 
the  existence  of  a  power  resting  somewhere,  to  prescribe  rules  of 
action  for  the  governed.  This  power  is  rightly  called  sovereign, 
and  in  theory  and  practice,  under  our  system  of  government,  is 
vested  in  the  people.  This  is  but  another  mode  of  stating  the 
great  principle  asserted  in  the  Declaration  of  Independence,  that 
"  governments  derive  their  just  powers  from  the  consent  of  the 
governed ; "  and  that  principle  may  be  expressed  in  these  few 
words — sovereign  poiver  is  vested  in  the  people. 

"A  collection  of  the  constitutions  of  the  thirteen  United 
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States  of  America,"  was  published  by  order  of  Congress  in 
1783."  * 

This  collection  contains,  in  full,  the  bill  of  rights  and  consti- 
tution of  each  state  as  first  adopted.  The  whole  thirteen,  thus 
collected  and  published,  were  framed  under  the  inspiration  of  the 
Declaration  of  Independence,  and  the  holy,  exalted,  and  inflexi- 
ble spirit  of  freedom,  to  which  our  fathers  "pledged  their  lives, 
their  fortunes,  and  their  sacred  honor." 

An  examination  of  these  bills  of  rights  and  constitutions  will 
clearly  show,  that  the  government  of  each  state  adopted  and  is 
founded  on  the  three  great  and  fundamental  principles  set  forth 
in  the  Declaration  of  Independence,  and  before  stated. 

Under  the  first,  viz. :  that  "  all  men  are  created  equal,"  there 
is  no  distinction  in  civil  rights  between  men  on  account  of  race 
or  color,  nor  any  distinction  between  them  in  political  rights, 
with  only  two  exceptions,  viz..  South  Carolina  and  Georgia.  The 
constitution  of  the  former  contains  a  provision  that  "  any  white 
man,  and  no  others,"  shall  be  allowed  to  vote,  and  the  constitu- 
tion of  the  latter  a  provision,  that  "all  white  persons"  shall  be 
allowed  to  vote. 

Under  the  second,  viz. :  that  "  all  men  are  endowed  by  their 
Creator  with  the  inalienable  rights  of  life,  liberty,  and  the  pur- 
suit of  happiness,"  no  privilege,  protection,  or  advantage  is 
bestowed  on  any  class  or  portion  of  the  people  over  another ;  nor 
is  any  class  or  portion  of  the  people  deprived  of  any  privilege, 
protection,  or  advantage  which  others  enjoy.  All  are  equal 
before  the  law.  No  one  is  too  high  to  feel  its  power,  and  no  one 
too  low  to  receive  its  protection. 

And  under  the  third,  \iz. :  that  "governments  derive  their 
just  powers  from  the  consent  of  the  governed,"  the  principle  is 
fully  recognized  and  avowed,  that  the  people  are  the  source  of  all 
governmental  authority ;  that  they  are  the  depository  of  sovereign 
power,  and  their  will,  when  legitimately  and  fairly  expressed, 
supreme.  These  state  governments  recognize  the  Avhole  people 
as  holding  the  sovereign  power,  and  do  not  regard  it  as  vested  in 


*  The  copy  to  which  the  writer  has  had  access  is  in  the  library  of  the 
Historical  Society  of  the  city  of  New  York. 
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a  portion,  to  the  exclusion  of  any  other  portion,  however  small 
or  humble  such  other  portion  may  be. 

An  examination  of  these  thirteen  constitutions  will  also  show, 
that  two  other  features  of  government  pervade  them  all — one, 
representation  carried  out  in  practice  by  the  votes  of  the  people ; 
the  other,  that  no  political  office  is  held  for  life,  but  all  such 
offices  are  filled  for  short  and  specified  terms,  and  the  incumbents 
thus  held  accountable  to  the  people. 

These  thirteen  governments,  the  principles  on  which  they 
were  founded,  and  which  were  incorporated  in  their  bills  of 
rights  and  constitutions,  were  well  known  to  the  delegates  to 
the  Federal  Convention,  which  assembled  in  1787  to  form 
our  national  Constitution. 

Now  let  us  trace  the  history  of  this  fourth  section  of  the 
fourth  article  of  the  Constitution,  and  hear  what  was  said  in  the 
convention  concerning  it,  and  thus  learn,  if  we  can,  what  sort  of 
government  our  fathers  intended  by  this  clause  to  guarantee  to 
each  state. 

On  the  29th  day  of  May,  1787,  Mr.  Eandolph,  a  delegate  from 
Virginia,  opened  the  main  business  of  the  convention,  and  intro- 
duced a  series  of  resolutions  containing  the  principal  provisions, 
which,  in  his  judgment,  ought  to  be  incorporated  in  the  new 
Constitution.*     His  11th  resolution  is  in  the  following  words :  f 

"  Resolved,  That  a  republican  government  and  the  territory  of  each  state, 
except  in  the  instance  of  a  voluntary  junction  of  government  and  territory, 
ought  to  be  guaranteed  by  the  United  States  to  each  state." 

On  the  5th  of  June  the  convention,  in  committee  of  the 
whole,  had  under  consideration  the  resolutions  introduced  l)y  Mr. 
Eandolph.     On  reaching  the  11th  resolution,  it  was  read,  when 

"  Mr.  Pattersox,  a  delegate  from  New  Jersey,  wished  the  point  of  repre. 
sentation  could  be  decided  before  this  clause  should  be  considered,  and 
moved  to  postpone  it ;  which  was  not  opposed,  and  agreed  to,  Connecticut 
and  South  Carolina  only  voting  against  it."  % 

On  the  11th  of  June  the  convention,  again  in  committee  of 


*  Mad.  Papers,  738.  \  lb.,  734.  X  ^-^  794. 
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the  whole,  took  up  this  resolution.      After  amendments  and 
debate,* 

"  Alterations  having  been  in  the  resolution  making  it  read,  that  a  repub- 
lican constitution  and  its  existing  laws  ought  to  be  guaranteed  to  each  state 
by  the  United  States,"  the  whole  was  agreed  to,  nem.  con.\ 

On  the  13  th  of  June  the  committee  of  the  wliole  rose,  and  by 
Mr,  Gorham  of  Massachusetts,  the  chairman,  reported  to  the 
convention  the  plan  of  a  national  government,  which,  in  the 
opinion  of  the  committee,  ought  to  be  established.  This  plan 
was  in  the  form  of  nineteen  resolutions.  J 

The  sixteenth  of  these  resolutions  is  in  the  following  Avords : 

"  BesoUed,  That  a  republican  constitution  and  its  existing  laws  ought  to 
be  guaranteed  to  each  state  by  the  United  States."§ 

On  the  20th  of  June,  the  convention  had  under  consideration 
the  report  of  the  committee  of  the  whole  before  mentioned.  A 
debate  ensued.  Colonel  Mason  of  Virginia  took  part  in  it.  In 
the  course  of  his  speech  he  said : 

"  The  mind  of  the  people  of  America,  in  two  points,  he  was  sure,  was 
well  settled — first,  in  an  attachment  to  republican  government ;  secondly,  in 
an  attachment  to  more  than  one  branch  in  the  Legislature.  Their  constitu- 
tions accord  so  generally  in  both  these  circumstances,  that  they  seem  almost 
to  be  preconcerted.  This  must  either  have  been  a  miracle,  or  have  resulted 
from  the  genius  of  the  people."  || 

On  the  18th  July,  the  following  proceedings  were  had  in  the 
convention :  ^ 

The  sixteenth  resolution,  "  That  a  republican  constitution  and  its  exist- 
ing laws  ought  to  be  guaranteed  to  each  state  by  the  United  States,"  being 
considered, 


*  lb.,  844. 

f  The  reader  will  not  fail  to  remark  that  the  then  existing  governments 
and  laws  of  the  states  were  regarded  as  the  objects  of  the  guaranty. 

X  Mad.  Papers,  858. 

g  Mad.  Papers,  861.  Here  again  the  convention  clearly  indicated  the 
then  state  governments  and  their  laws  as  the  object  of  the  guaranty. 

II  Mad.  Papers,  913. 

^  lb.,  1139. 
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Mr.  GouTERNEUR  MoRRis  tlioiifrlit  the  resolution  very  objectionable. 
He  should  be  very  unwilling  that  such  laws  as  exist  in  Rhode  Island  should 
be  guaranteed. 

Mr.  Wilson  :  The  object  is  merely  to  secure  the  states  against  dangerous 
commotions,  insurrections,  and  rebellions. 

Col.  Mason  :  If  the  General  Government  should  have  no  right  to  suppress 
rebellions  against  particular  states,  it  will  be  in  a  bad  situation  indeed.  As 
rebellions  against  itself  originate  in  and  against  individual  states,  it  must 
remain  a  passive  spectator  of  its  own  subversion. 

Mr.  Randolph  :  The  resolution  has  two  objects — first,  to  secure  a  repub- 
lican government ;  secondly,  to  suppress  domestic  commotions.  He  urged 
the  necessity  of  both  these  provisions. 

Mr.  Madison  moved  to  substitute  "that  the  constitutional  authority  of 
the  states  shall  be  guaranteed  to  them  respectively  against  domestic  as  well 
as  foreign  violence." 

Doctor  INIcClurg  seconded  the  motion. 

Mr.  Houston  was  afraid  of  perpetuating  the  existing  constitutions  of  the 
states.  That  of  Georgia  was  a  very  bad  one,  and  he  hoped  would  be  revised 
and  amended.  It  may  also  be  difficult  for  the  General  Government  to  decide 
between  contending  parties,  each  of  which  claim  the  sanction  of  the  consti- 
tution. 

Mr.  L.  Martin  was  for  leaving  the  states  to  suppress  rebellions  them- 
selves. 

Mr.  GoRHAM  thought  it  strange  that  a  rebellion  should  be  known  to 
exist  in  the  empire,  and  the  General  Government  should  be  restrained  from 
interposing  to  subdue  it.  At  this  rate  an  enterprising  citizen  might  erect  the 
standard  of  monarchy  in  a  particular  state,  might  gather  together  partisans 
from  all  quarters,  might  extend  his  views  from  state  to  state,  and  threaten 
to  establish  a  tyranny  over  the  whole,  and  the  General  Government  be  com- 
pelled to  remain  an  inactive  witness  of  its  own  destruction.  With  regard  to 
different  parties  in  a  state,  as  long  as  they  confine  their  disputes  to  words, 
they  will  be  harmless  to  the  General  Government,  and  to  eacb  other.  If 
they  appeal  to  the  sword,  it  will  then  be  necessary  for  the  General  Govern- 
ment, however  difficult  it  may  be,  to  decide  on  the  merits  of  their  contest,  to 
interpose  and  put  an  end  to  it. 

Mr.  Cahroll  :  Some  such  provision  is  essential.  Every  state  ought  to 
wish  for  it.  It  has  been  doubted  whether  it  is  a  cnstcsfcederis  at  inesent; 
and  no  room  ought  to  be  left  for  such  a  doubt  hereafter. 

Mr.  Randolph  mo-e  1  to  add,  as  an  amendment  to  the  motion,  "  and 
that  no  state  be  at  liberty  to  form  any  other  than  a  republican  government." 

Mr.  Madison  seconded  the  motion. 

Mr.  RuTLEDGE  thought  it  unnecessary  to  insert  any  guarantee.  No 
doubt  could  be  entertained  but  that  Congress  had  the  authority,  if  they  had 
the  means,  to  co-operate  with  any  state  in  subduing  a  rebellion.  It  was  and 
would  be  involved  in  the  nature  of  the  thing. 
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Mr.  Wilson  moved,  as  a  better  expression  of  the  idea,  "  that  a  republican 
form  of  government  shall  be  guaranteed  to  each  state ;  and  that  each  state 
shall  be  protected  against  foreign  and  domestic  violence. 

This  seeming  to  be  well  received,  Mr.  Madison  and  Mr.  Randolph  with- 
drew their  propositions,  and  on  the  question  for  agreeing  to  Mr.  Wilson's 
motion,  it  passed,  nem.  con.- 

On  the  Gth  of  August  a  committee  of  detail  reported  to  the 
convention  the  constitution  as  then  agreed  on,  in  the  form  of 
twenty-three  articles ;  the  eighteenth  of  those  articles  was  in  the 
following  Avords :  f 

Akticls  18. — The  United  States  shall  guarantee  to  each  state  a  republi- 
can form  of  government;  and  shall  protect  each  state  against  foreign 
invasions,  and,  on  the  application  of  its  Legislature,  against  domestic 
violence. 

The  form  of  this  guaranty  was  not  afterwards  changed,  nor 
was  it  again  the  subject  of  debate. 

It  is  evident  from  this  history  of  it,  that  the  convention 
regarded  the  then  existing  governments  of  the  thirteen  states  as 
republican  in  form,  and  that  the  design  of  the  guaranty  was  to 
insure  to  them  the  enjoyment  of  like  governments  forever.  This 
design  is  the  more  obvious,  when  we  advert  to  the  clauses  of  the 
section  which  follow  the  guaranty,  and  in  which  the  duty  is  im- 
posed on  the  United  States  of  protecting  the  states  from  invasion 
and  domestic  violence.^ 

On  the  preceding  data,  we  may  safely  conclude  that  the 
distinctive  features  of  "a  republican  form  of  government,"  which 
"  the  United  States  shall  guarantee  to  every  state  in  this  Uiiion," 
are: 

First.  That  sovereign  power  is  vested  in  the  people. 


*  The  reader  cannot  fail  to  see  how  clearly  our  fathers  foresaw  what  has 
actually  occurred  within  the  last  five  years,  and  how  wisely  they  provided 
for  it. 

f  Mad.  Papers,  1241. 

\  It  would  seem  to  be  quite  clear  that  the  convention  did  not  contem- 
plate the  possibility  of  the  destruction  of  a  state,  but,  on  the  contrary,  did 
contemplate  the  possibility  of  a  state  being  deprived,  for  a  time,  of  its 
government  by  invasion  or  domestic  violence,  and  when  so  deprived, 
intended  the  United  States  should  restore  it. 
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Second.  That  all  men  are  entitled  to  equal  rights  under  and 
before  the  law. 

Third.  Eepresentation,  in  all  departments  of  government. 
Fourth.  Tenure  of  political  offices — short  and  specific  terms. 


No.  LXVIIL— Vol.  1,  p.  383. 


An.  Aci  to    Guarantee  to  eroy  State  of  the   United  States 
"A.  Tiepiiblican  J^orni  of  Government." 

Whereas  the  United  States  are  required  by  the  Constitution 
thereof  ''  to  guarantee  to  every  state  in  this  Union  "  "  a  repub- 
lican form  of  government ; "  and  whereas  it  is  an  essential  part 
of  such  form  of  government,  that  all  the  citizens  of  every  state 
shall  have  equal  rights  by  the  laws  thereof;  and  whereas  "  the 
citizens  of  each  state  are  entitled  to  all  privileges  and  immuni- 
l    ties  of  citizens  of  the  several  states  " : 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of 
the  United  States  in  Congress  assembled,  That  every  citizen  of 
the  United  States,  and  every  citizen  of  every  state  of  this  Union, 
who  shall  have  resided  in  any  state  thereof  for  one  year,  shall  be 
a  citizen  of  such  state. 

Sec.  2.  And  he  it  further  enacted,  That  every  male  citizen  of 
every  state  in  this  Union,  who  is  twenty-one  years  of  age,  of 
sound  mind,  and  not  a  pauper,  nor  convicted  of  an  infamous 
crime,  and  who  can  read  the  Constitution  of  the  United  States 
in  the  Engfish  language,  and  write  his  name,  and  shall  have 
resided  in  the  state  of  which  he  is  a  citizen  for  one  year  immedi- 
ately preceding  any  election  in  such  state,  shall  be  an  elector  of 
all  elective  officers  or  legislators  chosen  at  such  election ;  and 
no  person  shall  be  such  elector  unless  he  shall  have  the  above 
qualifications. 

Sec.  3.  'And  he  it  further  enacted,  That  this  act  shall  not  im- 
pair or  affect  the  right  of  any  person  who,  at  the  time  of  pass- 
ing the  same,  shall  be  an  elector  in  any  state  by  the  laws  thereof. 


492  ARGUMENTS,   SPEECHES,  ADDRESSES, 


No.  LXIX.— Vol.  1,  p.  385. 

Sifffrciffe  and  2i.ej)7'eseHtatioH    ^I* laced  on  a   Tt'iily  ^€p7(bli- 

can   Tiasis. 

To  reconcile  conflicting  opinions,  avoid  threatened  complications, 
and  harmonize  and  settle  tlie  country  on  a  true  Rejmhlican 
basis. 

Jlesolvcd,  by  tlie  Senate  and  House  of  Representatives  of  tlie  United 
States  of  America  in  Congress  assembled,  two-thirds  of  both  Houses  coucur- 
ring,  that  the  following  articles  be  proposed  to  the  Legislatures  of  the  several 
states  as  amendments  to  the  Constitution  of  the  United  States;  which 
articles,  when  ratified  by  three-fourths  of  the  said  Legislatures,  to  be  valid, 
to  all  intents  and  purposes,  as  a  part  of  the  said  Constitution,  viz: 

Article  I. — That  every  citizen  of  the  United  States,  and  every  citizen  of 
every  state  of  the  United  States,  who  shall  have  resided  in  any  state  thereof 
for  one  year,  shall  be  a  citizen  of  the  state  in  which  he  has  so  resided. 

Article  II. — That  every  male  citizen  of  every  state  of  the  United  States, 
who  is  twenty-one  years  of  age,  of  sound  mind,  and  not  a  pauper,  nor  con- 
victed of  an  infamous  crime,  and  who  can  read  the  Constitution  of  the  United 
States  in  the  English  language,  and  write  his  name,  and  shall  have  resided 
in  the  state  of  which  he  is  a  citizen  for  one  year  immediately  preceding  any 
election  in  such  state,  shall  be  an  elector  of  all  elective  officers  or  legisla- 
tors chosen  at  such  election  ;  and  no  person  shall  be  such  elector  unless  he 
shall  have  the  above  qualifications.  But  this  article  shall  not  impair  or 
affect  the  right  of  any  person  who,  at  the  time  of  adopting  the  same,  shall 
be  an  elector  in  any  state  by  the  laws  thereof 

Article  III.— After  the  census  to  be  taken  in  the  year  eighteen  hun- 
dred and  seventy,  and  each  succeeding  census,  representatives  shall  be  ap- 
portioned among  the  several  states  which  may  be  included  in  the  United 
States  of  America,  according  to  the  number  in  each  state  of  electors  qualified 
as  declared  in  the  preceding  Article  II,  and  direct  taxes  shall  be  apportioned 
among  the  several  states  according  to  the  value  of  the  real  and  personal  tax- 
able property  situate  jn  each  state,  not  belonging  to  the  state  or  to  the 
United  States. 

In  our  paper  of  last  week  we  presented  some  general  con- 
siderations in  favor  of  the  above  plan  for  settling  the  pending 
questions  before  tlie  country,  respecting  colored  suffrage  and 
representation  in  Congress. 

We  now  propose  to  examine  more  fully  these  proposed  amend- 
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ments  of  the  Constitution,  and  give  our  reasons  in  favor  of  each 
one  in  the  order  in  which  they  are  presented.  We  intend  to  do 
this  in  the  spirit  and  with  views  like  those  with  which  Senator 
Sherman  discussed  these  important  questions  in  his  late  able 
speech  delivered  at  Bridgeport,  Connecticut.  On  that  occasion, 
this  distinguished  senator,  speaking  of  the  amendments  of  the 
Constitution  then  under  consideration  in  the  Senate  of  the 
United  States,  says : 

"  The  legislation  that  we  do  now  is  not  for  this  day  or  generation  ; 
but  the  government  we  are  now  forming  is  to  last,  I  trust,  for  all  time. 
When  our  children  and  chOdren's  children  shall  have  met  the  common  fate 
of  all— when  ages  upon  ages  shall  have  rolled  over  the  earth— I  believe  that 
the  Constitution  of  the  United  States  and  the  Government  we  have  here 
founded  will  stand  out  as  a  shining  light  among  the  nations,  to  point  the 
way  to  Freedom  and  to  exemplify  its  blessings." 

While  we  should  not  overlook  the  present  condition  of  the 
several  states,  and  of  the  whole  country,  in  determining  the 
proper  amendments  to  he  made  to  the  Constitution,  we  should 
not  make  them,  however,  to  remove  a  present  and  temporary 
embarrassment,  but  to  meet  the  condition  of  this  vast  countrv 
when  it  shall  contain  hundreds  of  millions  of  people.  When  that 
time  arrives,  and  it  will  come  sooner  than  we  now  anticipate,  it 
requires  no  spirit  of  prophecy  to  announce  the  dissolution  of  the 
Union  and  fearful  wars,  unless  the  nation  shall  then  speak  one 
language,  education  be  universally  diffused,  all  citizens  enjoy 
equal  civil  and  political  rights,  and  every  citizen,  of  every  state, 
receive  the  protection,  and  exercise  the  rights  of  citizenshiji,  in 
Avhatever  state  he  may  choose  to  locate  and  establish  his  resi- 
dence. 

First — Article  I. 

The  necessity  and  importance  of  this  article  will  appear  from 
the  following  facts  and  consideration : 

One  of  the  reserved  and  undisputed  rights  of  every  state  in 
the  Union  is  to  determine  who  shall,  and  who  shall  not,  be  a 
citizen  of  it.  Consequently  a  state  may  allow  or  deny  citizen- 
ship to  a  citizen  of  the  United  States,  or  to  a  citizen  of  any  other 
state.  All  naturalized  citizens  and  all  freedmen  are  citizens  of 
the  United  States  only,  and  while  the  states  generally  are  not 
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only  willing  but  anxious  to  increase  their  numbers  and  produc- 
tive labor,  by  receiving  into  citizenship  not  only  all  naturalized 
citizens  of  the  United  States,  but  in  some  cases  even  aliens  be- 
fore they  are  naturalized,  still  there  have  been,  and  may  here- 
after be,  instances  in  which  a  state  may  refuse  citizenship  to 
citizens  of  the  United  States,  and  we  may  thus  have  among  us  a 
population  in  the  abnormal  condition  of  being  citizens  of  the 
United  States,  and  yet  not  citizens  of  the  state  in  which  they  live. 

No  state  ought  to  be  unwilling  to  receive  as  a  citizen  any 
person,  or  number  of  persons,  on  whom  the  United  States  has 
conferred  the  high  honor  and  valuable  privilege  of  citizenship ; 
and  if  a  majority  of  the  people  of  any  state  shall  be  so  unjust 
or  prejudiced  as  to  refuse  citizenship  to  any  one  who  has  been 
lawfully  baptized  with  the  name  of  "  An  American  Citizen,"  and 
is  entitled  to  the  protection  and  a  share  of  the  glories  which 
emblazon  the  Stars  and  Stripes,  such  state  should  not  be  allowed 
to  practice  such  injustice  nor  indulge  such  prejudice. 

The  provision  of  the  Constitution  of  the  United  States,  that 
"The  citizens  of  each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  states,"  gives  to  a  citizen  of 
one  state,  Avho  shall  be  casually  in  or  remove  to  another  state, 
"  the  privileges  and  immunities  of  citizens "  of  that  state,  but 
does  not  constitute  him  a  citizen  of  such  state,  nor  give  him  the 
right  of  citizenship  therein.  A  kind,  friendly,  and  hospitable 
construction  and  application  of  the  provision  of  the  Constitution 
would  welcome  into  a  state  a  citizen  of  a  sister  state,  and,  after  a 
brief  residence,  make  him  a  citizen  and  give  him  the  rights  and 
privileges  of  citizenship.  Such  has  been  the  action  of  nearly  all 
the  states  in  the  Union,  but,  unhappily,  there  have  been  some  in- 
stances of  the  opposite  course,  and,  within  the  last  few  mouths, 
a  proposition  was  made  in  the  Legislature  of  one  of  the  southern 
states  to  deny  citizenship  to  a  citizen  of  a  northern  state  with- 
out a  residence  of  five  years.  Nothing  is  more  likely  to  embitter 
feelings,  prevent  a  cordial  union  of  American  hearts,  and  foster 
diversity  of  pursuits,  sentiments,  opinions,  manners,  and  char- 
acter, than  the  existence  of  this  power  of  refusing  citizenship  to 
citizens  of  other  states,  and  the  occasional  exercise  of  it. 

Our  diversity  of  climate  is  one  of  our  greatest  blessings. 
When  health  or  interest  shall  induce  a  citizen  of  one  section  of 
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the  country  to  change  his  residence  to  another  section,  he  ouglit 
to  be  able  to  do  it  without  the  loss  or  lengthy  suspension  of  his 
right  of  citizenship  in  the  state  where  he  intends  for  the  future 
to  live.  Interchange  of  residences,  business  and  social  relations, 
between  citizens  of  diflFerent  states  and  sections  of  the  country, 
should  be  free,  unrestricted,  and  encouraged.  No  power  should 
rest  anywhere  to  obstruct  or  embarrass  them.  The  object  and 
spirit  of  the  constitutional  provision  which  our  fathers  adopted 
to  accomplish  this  benign  end,  should  be  carried  out  by  adding 
to  it  the  proposed  amendment,  which  will  give  to  every  citizen  of 
the  United  States,  and  to  every  citizen  of  every  state  of  the 
Union,  the  right  of  citizenship  in  every  other  state  in  which  he 
shall  have  resided  for  one  year. 

Second — Article  II. 
Educational  Qualification. 
The  value  of  this  amendment,  and  the  inestimable  blessings 
which  its  adoption  will  confer  on  the  country,  are  almost,  if  not 
quite,  self-evident.  As  sovereign  power  in  our  country  is  vested 
in  the  people,  we  have  a  political  axiom  which  commands  uni- 
versal assent,  viz. :  "  The  intelligence  of  the  people  is  the  founda- 
tion on  which  our  institutions  7'est"  Hence,  every  lover  of  his 
country  strives  to  disseminate  knowledge  among  the  people,  and 
educate  the  rising  generation.  With  only  thirty-one  millions  of 
people,  we  have  shed  oceans  of  blood  and  spent  billions  of  trea- 
sure, which  would  all  have  been  saved  if  the  mass  of  our  south- 
ern fellow-citizens  had  been  sufiiciently  educated  to  understand 
their  rights  and  true  interests.  How  then  will  it  be,  and  where 
will  our  safety  lie,  when  we  are  a  nation  of  one  or  two  hundred 
millions?  Safety  then  will  be  nowhere  found,  aud  national 
death  certain,  unless  that  immense  multitude  are  educated  and 
sufficiently  intelligent  to  discharge  the  high  duty  of  self-govern- 
ment. We  cannot  now,  with  our  present  population,  aud  pres- 
ent immigration  of  uneducated  foreigners,  keep  education  up  to 
its  former  proportionate  standard.  We  are  falling  behind  con- 
stantly. The  number  of  those  in  the  country  who  cannot  read 
and  write,  in  proportion  to  those  who  can,  is  continually  increas- 
ing. There  is  a  strong  probability,  indeed  almost,  if  not  quite,  a 
certainty,  that  immigration  hereafter  will  be  larger,  in  proportion 
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to  our  native  population,  than  it  has  been  heretofore.  This  will 
cause  a  more  rapid  increase  than  heretofore  of  the  proportion  of 
the  uneducated  to  the  educated,  and,  at  so  early  a  period  as  the 
close  of  this  century,  there  will  be  such  a  host  of  ignorant  voters 
in  the  country  as  seriously  to  endanger  our  institutions,  and,  by 
the  middle  of  the  next  century,  to  render  self-gOYemment  inse- 
cure, if  not  impracticable,  unless  some  efficient  measure  is 
adopted  to  stimulate  and  extend  education  among  the  mass  of 
the  people.  No  measure  has  ever  been  suggested,  nor  do  we  be- 
lieve one  can  be  conceived,  more  effective  in  accomplishing  this 
object  than  making  the  right  to  vote  dependent  on  the  education 
of  the  voter,  or,  in  other  words,  affixing  to  suffrage  an  educational 
qualification.  To  give  to  such  a  measure  its  full  efficacy,  and 
assure  the  nation  of  the  full  and  abiding  blessings  which  it  will 
confer,  it  should  be  incorporated  in,  and  form  a  part  of,  the  great 
charter  of  our  freedom,  and  should  not  be  left  to  the  varying 
popular  breezes  of  sejmrate  state  action.  It  will  secure  to  the 
nation  the  existence  forever  of  the  foundation  on  which  our  in- 
stitutions stand,  viz. :  the  intcUigence  of  the  jycople.  It  should, 
therefore,  be  as  permanent  and  i^ervadiug  as  any  provision  in  the 
Constitution. 

All  will  agree  that  the  educational  qualification  of  suffrage 
should  not  be  less  than  ability  to  read  and  write,  and  no  better 
test  of  that  ability  can  probably  be  suggested  than  the  one  con- 
tained in  the  proposed  amendment  we  are  considering.  The 
ability  to  read  should  also  extend  to  reading  the  language  of  the 
country.  The  reasons  for  this  are  obvious  and  numerous.  The 
large  number  of  naturalized  citizens  now  in  the  country,  and  the 
still  larger  number  there  Avill  be  hereafter,  Avho  have  and  will 
bring  their  native  language  with  them,  and  adhere  to  it,  will 
make  our  country  a  national  Bal^el.  Unseemly  and  inconvenient 
in  intercourse  and  business  as  this  may  be,  it  vanishes  from  view 
in  comparison  with  the  danger  to  our  institutions  Vviiich  arises 
from  maintaining  in  the  country  diversity  of  language.  While 
we  have  now  towns  and  counties  where  foreign  languages,  man- 
ners, customs,  irreligious  and  immoral  opinions  and  j)ractices 
prevail,  we  may  hereafter  have  states  ;  and  thus  our  great  nation, 
instead  of  l)eing  homogeneous  and  forming  one  harmonious  whole, 
will  be  divided  into  different  nationalities,  unlike  in  language, 
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education,  manners,  usages,  and  moral  and  religious  opinions. 
No  better  remedy  for  these  and  other  evils  springing  from  the 
same  cause,  and  no  measure  better  calculated  to  naturalize  and 
Americanize  the  multitude  of  foreigners  who  will  adopt  our 
country  as  their  own,  can  be  devised,  than  to  require  them  to 
learn  and  read  our  language  as  a  condition  precedent  to  their 
exercise  of  the  right  of  suffrage.  This  will  bring  with  it  schools, 
education,  thoughts,  manners,  sentiments  and  opinions,  all  of 
which  will  be  American,  and  make  us  one  people.'  Many  other 
considerations  might  be  presented,  sustaining  the  importauce 
and  necessity  of  this  feature  of  the  educational  qualification ;  but 
they  will  occur  to  every  intelligent  reader,  and  we  need  not 
occupy  our  space  in  stating  them. 

COLORED  SUFFRAGE. 

The  advocates  of  giving  the  right  of  suffrage  to  freedmen  in 
the  states  whose  governments  were  overthrown  by  the  rebellion, 
may  be  sure  of  one  thing,  and  that  is,  that  the  just  and  generous 
people  of  the  loyal  states  will  never  consent  to  force  upon  their 
fellow-citizens  in  the  southern  states  a  measure  which  they 
refuse  to  adopt  for  themselves.  They  never  will  ask  the  South  to 
give  her  colored  citizens  the  right  of  suffrage  when  they  deny  it, 
absolutely  or  qualifiedly,  to  their  own  colored  citizens.  If  these 
special  friends  of  the  freedmen  desire,  as  they  do,  to  render  them 
a  real  service,  they  must  aid  in  adopting  a  practical  measure 
which  will  receive  the  assent  of  the  nation,  and  that  is,  to  allow 
all  colored  men,  in  every  state  of  the  Union,  to  vote,  who  can 
read  and  write.  That  measure  is  embraced  in  the  second  pro- 
posed amendment.  Its  language  is,  that  "Every  male  citizen 
of  every  state,"  having  the  qualifications  specified,  shall  be 
an  elector.  This  gives  to  every  colored  man,  who  has  suffi- 
cient intelligence  to  discharge  the  duty,  a  right  to  vote,  and, 
besides,  holds  out  to  him  a  strong  inducement  to  seek  an  educa- 
tion for  himself  and  children.  Is  not  this  better  for  the  freedmen 
and  the  country  than  to  cast  upon  them  at  once,  and  in  their 
ignorance,  the  highest  duty  of  American  citizens.  This  measure, 
too,  is  fair  and  equal.  By  it  we  propose  to  do  ourselves  what  we 
ask  our  southern  fellow-citizens  to  do.  While  they  have  such  a 
32 
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large  number  of  colored  men  among  them,  it  would  not  be  fair, 
and  might  be  dangerous  to  their  safety  and  peace,  to  make  every 
colored  man  an  elector.  But  give  to  suffrage  the  educational 
qualification  mentioned,  and  the  number  of  colored  voters  in  the 
several  states  will  not  be  so  very  unequal.  With  that  qualifica- 
tion the  late  slave  states  would,  no  doubt,  be  satisfied,  and 
promptly  adopt  the  proposed  amendment. 

UNIVERSALITY    OF   THE   QUALIFICATIONS   OF   ELECTORS. 

We  will  first  notice  the  advantages,  and  then  the  objections,  to 
this  feature  of  the  amendment. 

Advantages. 

1.  It  will  increase  the  value  of  American  citizenship.  The 
nation  will  establish  the  qualifications,  and  confer  the  right  of 
suffrage.  This  most  valuable  right  of  an  American  citizen  will 
be  protected  by  national  authority,  and  a  knowledge  of  this  fact 
will  increase  its  value  in  the  estimation  of  every  one  entitled  to  it. 

2.  It  will  establish  a  uniform  standard  of  suffrage  throughout 
the  country,  and  put  a  stop  to  all  strife  among  the  states  to  draw 
emigrants  by  lowering  and  cheapening  suffrage. 

3.  It  will  nationalize  suffrage.  Instead  of  their  being  one 
standard  of  suffrage  in  one  state  and  another  standard  in  another 
state,  there  will  be  one  standard  for  every  state,  and  that  one  will 
be  THE  American"  standard  of  suffrage.  It  will  produce 
harmony  among  the  states  on  a  most  important  feature  of  our 
system  of  government,  and  tend  to  make  us  one  people  and 
nation. 

4.  This  standard  will  be  enduring,  and  not  subject  to  change, 
for  slight  causes,  as  is  often  tlie  case  with  state  standards.  It  will 
thus  give  steadiness  and  stabiHty  to  a  very  important  branch  of 
governmental  action. 

Other  advantages  might  be  mentioned,  but  the  above  are 
deemed  sufficient  to  ensure  the  adoption  of  this  feature  of  the 
amendment,  unless  there  are  fatal  objections  to  it. 

Object  mis. 

We  have  not  seen  these  objections  stated  except  by  Senator 
Sherman  in  his  speech  in  Connecticut  before  mentioned.  The 
honorable  senator  states  them  as  follows : 
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"  I  may  say  here,  tliat  there  is  a  class  of  opinions  in  Congress  in  favor  of 
taking  away  from  the  states  the  power  of  determining  tlie  qualifications  of 
voters  ;  but  the  plan  does  not  meet  with  much  favor.  It  is  a  power  which 
the  States  have  exercised  each  one  for  itself,  and  I  do  not  believe  they  would 
be  willing  to  yield  it.  I  don't  believe  Ohio  would  surrender  it.  Every 
state  has  a  diflFerent  mode  of  determining  who  shall  vote.  You  have  a  mode 
here  which  would  not  do  with  us  at  all.  In  some  of  the  western  states  they 
allow  naturalized  foreigr  3  to  vote.  Then,  again,  in  some  of  the  border 
states  they  don't  let  the  rebels  vote.  That  is  different  from  your  plan  ;  you 
allow  your  rebels  to  vote  here.  (Laughter.)  No  one  proposes  to  amend  the 
Constitution  so  as  to  take  from  the  states  the  right  to  say  who  shall  vote, 
because  we  know  that  three-fourths  of  the  states  would  reject  it,  and,  there- 
fore, it  would  not  become  a  law." 

Now,  with  great  respect  to  the  distinguished  senator,  we  will 
ask  him  if  the  objections  he  states  are  anything  more  than  his 
belief  that  Ohio  and  the  other  states  will  not  give  up  their  right 
to  determine  who  shall  be  voters.  Suppose  the  learned  senator  is 
mistaken  in  his  belief,  as  we  hope  he  is,  then  it  would  seem  that 
in  his  opinion  there  would  be  no  objection  to  the  measure.  This 
is  no  more  than  what  we  would  expect  from  so  enlightened  a 
statesman.  Now,  let  us  ask,  Why  will  not  Ohio,  Missouri,  and 
the  other  states  consent,  7iot  to  surrender  to  Congress  the  right 
to  determine,  from  time  to  time,  who  shall  be  voters  in  the 
several  states,  hut  to  determine  and  settle,  in  conjunction  with 
two-thirds  of  both  Houses  of  Congress  and  three-fourths  of  their 
sister  states,  the  qualifications  of  voters  in  tlieir  own  and  other 
states  of  the  Union,  and  to  stand  and  abide  by  such  determina- 
tion and  settlement,  until  they  are  changed  in  the  same  way  they 
were  formed  ? 

We  do  not  propose  to  speculate  upon  the  probability  or  im- 
probability of  the  adoption  of  this  measure  by  the  Legislature  of 
Ohio,  Missouri,  or  any  other  state.  We  present  our  reasons  in 
favor  of  it,  in  the  hope  they  will  produce  conviction  in  the  minds 
of  statesmen  and  patriots. 

Third — Article  III. 

All  agree  in  the  necessity  of  an  amendment  of  the  Consti- 
tution, establishing  a  basis  of  representation  in  place  of  the  pre- 
sent one,  that  having  become  inapplicable  to  our  country  by 
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reason  of  the  abolition  of  slavery.  What  shall  be  the  new  basis  of 
representation,  is  the  great  question  before  the  country.  Although 
a  great  many  propositions  have  been  offered  in  Congress,  not  one 
of  them,  nor  all  combined,  appear  to  meet  and  satisfy  the 
national  exigency.  The  great  defect  in  them  all  arises  mainly 
from  their  adaptation  to  the  present  condition  of  the  states  of 
the  Union,  and  the  attempt  by  them  to  establish  a  basis  of 
representation  which  shall  remove  present  inequality  and  embar- 
rassments; whereas  the  attempt  should  be  to  establish  a  basis 
which  shall  secure  equality  among  the  states,  create  an  enlight- 
ened constituency,  meet  the  wants  of  the  country  as  it  progresses 
and  endures  for  ages,  and  leave  the  states  to  accommodate  them- 
selves to  it.  A  basis  which  attempts  to  adjust  present  inequali- 
ties and  embarrassments,  which  are,  and  can  be,  only  temporary, 
and  rests  upon  the  present  condition  of  the  states,  and  aims  to 
arrange  their  present  interests,  never  can,  and  never  ought  to 
succeed.  The  true  course  is  for  Congress  to  look  beyond  the 
present,  take  a  survey  of  the  country  in  its  rising  greatness, 
establish  a  basis  founded  on  that  survey,  and  present  it  to  the 
people.  When  so  presented,  we  do  not  believe  any  narrow, 
selfish,  present  state  interest,  or  ignoble  state  pride,  will  deter  this 
patriotic  and  magnanimous  nation  from  adopting  it. 

The  proposition  which  seems  now  to  be  prominent  is  to  make 
suffrage  the  basis,  with  the  only  qualification  that  the  voter 
shall  be  a  male,  twenty-one  years  of  age.  This  would  be  so  un- 
equal at  the  present  time,  and  so  unjust  to  several  states,  that  if 
it  receives  the  requisite  two-thirds  vote  in  Congress,  it  can  never 
obtain  the  approval  of  three-fourths  of  tlie  states.  But  there  is 
an  unanswerable  objection  to  this  basis,  and  we  do  not  believe 
there  are  three  states  which  would  adopt  it.  As  we  said  in  our 
paper  last  Aveek  :  "  If  suffrage  is  made  the  basis  of  representation 
in  Congress,  with  the  only  qualification  that  a  voter  must  be  a 
male,  twenty-one  years  of  age,  suffrage  will  be  run  into  the 
ground  and  ultimately  destroyed,  carrying  with  it  our  institu- 
tions which  rest  upon  it.  For  every  state,  being  anxious  to  have 
as  many  representatives  in  Congress  and  votes  for  President  as  it 
can,  will,  to  obtain  that  object,  make  as  many  voters  as  it  can. 
This  will  create  a  strife  among  the  states  to  increase  voters,  and 
the  consequence  will  be,  that  everything  in  the  country,  or  Avhich 
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may  come  into  it,  in  the  shape  of  a  man  twenty-one  years  of  age, 
will  be  made  a  voter,  and  thus  so  dilute  and  cheapen  suffrage  as 
to  render  it  valueless  and  odious,  and  ultimately  destroy  it." 

The  only  possible  way,  in  our  judgment,  to  establish  suffrage 
as  a  basis  of  representation,  is  to  give  it  the  educational  qualifica- 
tion, the  value  and  advantages  of  which  we  have  above  endea- 
vored to  show.  With  that  qualification,  suffrage  may,  safely  and 
beneficially,  be  made  the  basis  of  representation. 

We  close  this  article  by  asking  our  readers  to  carry  their 
thoughts  forward,  and  take  a  view  of  this  country  a  few  years 
hence,  when  these  proposed  amendments,  having  been  adopted, 
they  shall  form  a  part  of  our  Constitution,  and  the  nation  shall 
be  moving  and  acting  under  them.  The  present  mass  of  ignorant 
and  uneducated  voters  will  then  have  nearly  or  quite  passed 
away. 

Every  voter  will  be,  to  some  extent,  an  educated  man.  He 
will  be  able  to  read  his  own  ballot,  and  will  have  sufficient  intel- 
ligence to  form  his  own  judgment  of  the  questions  and  candi- 
dates before  the  people. 

The  only  language  spoken  will  be  the  English,  the  language 
of  the  country.  We  shall  hear  no  foreign  languages  around  the 
polls. 

Every  man,  without  regard  to  race  or  color,  having  the  requi- 
site qualifications,  will  deposit  his  ballot. 

Schools  for  English  education  will  be  spread  over  the  country. 
There  will  not  be  thousands,  yea,  tens  of  thousands,  of  children, 
as  there  are  now,  out  of  school.  Parents  will  not  need  urging  to 
send  their  children  to  school,  but  strive  to  place  them  there. 
The  nation  will  have  but  one  language,  and  we  shall  be  one 
people.    Republicanism  wnll  command  the  homage  of  the  world. 

The  statesmen  of  this  Congress  and  the  people  of  this  genera- 
tion will  fill  jDages  of  history  like  those  which  our  fathers  of  1787 
now  fill 


[It  is  but  justice  to  say  that  we  are  indebted  to  the  Hon. 
Samuel  A.  Foot,  of  this  village,  for  the  preceding  article,  and  we 
commend  it  to  the  careful  consideration  of  our  readers. — Ed.] — 
Geneva  Courier,  March  28, 1866. 
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No.  LXX.— Vol.  1,  p.  405. 

Constitution    of  Reformed   Church. 

Letter  from  Hon.  Samuel  A.  Foot. 

Geneva,  August  5, 1S67. 
Rev.  Elbert  S.  Porter,  D.D. 

Dear  Sir: — In  answer  to  the  request  contained  in  your  let- 
ter of  the  1st  inst.,  that  I  would  prepare  an  article  for  the 
Christian  Intelligencer  on  the  legal  effect  of  dropping  the  word 
'^ Dutch"  from  the  name  of  our  church,  and  resuming  its  original 
and  true  name,  "Reformed  Church,"  allow  me  to  remark,  that 
this  aspect  of  the  proposed  measure  was  presented  and  considered 
by  the  General  Synod  at  its  late  session  in  this  village. 

In  the  course  of  a  series  of  observations  which  I  made  on  that 
occasion,  in  favor  of  presenting  to  the  Classes  a  short,  simple 
proposition  to  resume  our  original,  and,  as  I  called  it,  "  laptismal " 
name,  I  stated,  in  general,  what  I  Avill  now  repeat  more  fully, 
namely,  that  no  embarrassment  could  arise  from  any  legal  conse- 
quences which  would  follow  the  measure ;  for  our  church  (and 
under  that  word  are  included  our  doctrines,  usages,  polity,  and 
ecclesiastical  associates),  like  all  other  churches  in  this  country,  is 
a  voluntary  association,  and  entirely  at  liberty,  as  is  any  otlier 
voluntary  association  for  social,  scientific,  or  business  purposes,  to 
assume  whatever  name  it  may  think  proper,  and  to  alter  and 
change  it  when  and  as  often  as  it  may  please. 

This  voluntary  ecclesiastical  association  of  ours,  called  our 
church,  has  adopted  for  its  own  guidance  a  constitution,  or  in 
other  words,  a  body  of  rules  and  regulations,  to  aid  and  direct 
the  associates  in  conducting  their  affairs.  The  obligation  of 
obedience  to  this  constitution  is  wholly  voluntary,  and  tlie  effect 
of  disobedience  is  exclusion  from  the  association.  It  is  conse- 
quently manifest  that  our  church,  having  unlimited  control  over 
its  name,  and  acting  in  accordance  with  the  provisions  of  its  con- 
stitution, may  alter  or  discard  entirely  its  present  name,  and 
adopt  a  new  one ;  and  since  it  never  has,  until  the  action  of  the 
late  Synod,  by  any  formal  or  authoritative  act,  declared  what  its 
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name  is  or  shall  be ;  and  since,  too,  it  lias  been  known  and  called 
by  divers  names  for  some  years  past,  there  cannot  be  even  a 
shadow  of  doubt  that  it  has  a  perfect  right  to  discard  this  foreign 
patronymic  ^' Duich'^ — which,  if  it  ever  was  appropriate,  is  now 
wholly  inapplicable  to  us — and  resume  our  true  name,  and  thus 
remove  an  obstruction  to  our  expansion,  enterprise,  and  use- 
fulness. 

But  irrespective  of  our  name  as  a  voluntary  association,  and 
to  enable  us  to  hold  and  control  property,  we  asked  the  Legisla- 
ture to  incorporate  our  highest  ecclesiastical  court.  The  request 
was  granted,  and  our  General  Synod  was  incorporated  by  the 
name  of  "The  General  Synod  of  the  Eeformed  Protestant  Dutch 
Church."  Neither  the  franchises  conferred  on  this  corporation 
by  the  Legislature  nor  the  rights  or  duties  of  the  corporators  will 
be  changed  or  affected  by  our  church  resuming  the  name  of  the 
"  Eeformed  Church."  "While  we  are  the  same  voluntary  associa- 
tion,  or  in  other  words,  the  same  church,  and  our  highest  court 
is  a  General  Synod,  the  act  of  incoi*poration  will  continue  in  full 
force,  and  every  riglit  and  duty  under  it  remain  unimpaired.  If 
the  Legislature  should  pass  an  act  declaring  that  the  incorpora- 
tion called  and  known  as  "  The  General  Synod  of  the  Eeformed 
Protestant  Dutch  Church,"  shall  hereafter  be  called  and  known 
as  "  The  General  Synod  of  the  Eeformed  Church  in  America," 
such  mere  alteration  of  the  name  would  neither  alter  nor  impair 
any  corporate  right  or  duty.  As  I  have  already  said,  if  the 
Classes  shall  approve  of  the  act  of  the  General  Synod,  and  the 
measure  in  contemplation  shall  be  perfected,  there  will  be  no 
legal  necessity  of  changing  the  corporate  name  of  our  General 
Synod.  There  will,  however,  be  a  propriety  in  doing  it,  and  with 
that  view,  the  late  Synod  appointed  a  committee  of  distin- 
guished professional  gentlemen  to  take  that  matter  in  charge. 

A  few  words  in  regard  to  our  congregations,  their  acts  of 
incorporation,  and  the  church  edifices  and  other  property  which 
they  own. 

>  Here  again  the  corporate  rights  and  duties  of  these  congrega- 
tions will  not  be  affected  by  the  action  of  the  church  in  rectify- 
ing its  name.  But  if  any  of  them  shall  wish,  or  it  shall  be 
thought  desirable,  to  conform  their  corporate  names  to  the  true 
name  of  the  church,  it  can  easily  be  done  in  two  ways : 
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First.  Any  congregation  may  for  itself  ask  the  Legislature  for 
an  act  allowing  them  to  conform  their  corporate  name  to  the  true 
name  of  their  church. 

Or,  second.  A  general  law  can  be  passed  allowing  all  our 
churches  to  do  so. 

At  any  rate,  it  is  no  obstacle  to  our  escaping  from  the 
"Z)w/c/i"  cloud  which  shuts  us  out  from  the  glorious  day  of 
Christian  expansion  and  enterprise. 

Affectionately  and  cordially  yours, 

Samuel  A.  Foot. 
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